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INTRODUCTION: THE PROCESS BEGINS 
The federalization of child protection policy and the family 

court began with the so-called discovery of child abuse by Dr. C. 
Henry Kempe in 1962. Dr. Kempe and his colleagues labeled the 
emerging documentation of physical abuse of children under 
three as “battered child syndrome” and provided an explanation 
for injuries that had previously been inadequately or inconsis-
tently explained. The country was shocked by Kempe’s findings, 
spurring the federal Children’s Bureau to propose model child-
abuse-reporting laws.1 By 1966, only four years after Kempe’s 
hospital study, all fifty states had adopted legislation to regulate 
child abuse; by 1968 all states had adopted mandatory child-
abuse-reporting laws, first for physicians but soon expanding to 
teachers and other professionals working with children.2 

When Dr. Kempe and his associates reported their findings 
about serious physical abuse in 1962, they intended to warn 
health professionals to be on the lookout for a small number of 
parents who were severely harming their children. They believed 
that these egregious cases numbered in the hundreds and that 
reporting to public authorities would keep this small number of 
children safe. The swift actions of states to promulgate reporting 
laws reflected the assumption that a limited number of children 
were involved since only one state appropriated additional 
resources for the reporting system.3  But Dr. Kempe was wrong. 
While fewer than 10,000 reports were filed in 1967, by 1979 
almost a million reports were filed.4 Today, investigations have 
become commonplace in marginalized communities; poor, Black 
and Native American families disproportionately come into con-
tact with child protective services. Over one in three children 
nationwide—and over half of Black children—experience a child 
maltreatment investigation by age 18.5  

Equally pivotal to the federalization of family court proceed-
ings was the passage in 1974 of the first federal child protection 
legislation: the Child Abuse Prevention and Treatment Act 
(CAPTA). CAPTA defined child abuse and neglect as “the physi-
cal or mental injury, sexual abuse, negligent treatment, or mal-

treatment of a child under the age of eighteen by a person who 
is responsible for the child’s welfare under circumstances which 
indicate that the child’s health or welfare is harmed or threatened 
thereby.”6  For states to receive federal funding to assist them 
with their burgeoning child protection systems, they had to 
adopt this broader definition. They all did.7 Unlike physical 
injury, “mental injury, negligent treatment, or maltreatment” that 
harms or threatens to harm a child’s welfare or health is far 
harder to define. The CAPTA definition required child protection 
systems to think about parents (and other guardians and caretak-
ers) who were not abusive. These are parents who could use cor-
poral punishment legally as long as it wasn’t excessive; parents 
who might not meet their basic parental responsibilities because 
of poverty, marginalization, mental illness, or substance use; par-
ents who tried but were unable to take sufficient care of their 
children, often for reasons far beyond their control.  

CAPTA’s incorporation of definitions of neglect drew from 
another strand of federal policy concerning child welfare: provid-
ing financial assistance to children whose families were impover-
ished. At the beginning of the 20th century, the Juvenile Court 
had been tasked with providing Mothers’ Aid to assist “suitable” – 
and almost exclusively—white women whose children were at 
risk of becoming dependent, destitute, or delinquent, the bases 
for bringing children to the original juvenile court.8  By the Great 
Depression, it was clear to the federal Children’s Bureau that this 
limited state and local funding system was insufficient and instead 
a child welfare program should be incorporated into the Social 
Security Act of 1935 “to establish, extend, and strengthen public-
welfare services ... for the protection and care of homeless, depen-
dent, and neglected children, and children in danger of becoming 
delinquent.” Aid to Dependent Children (ADC) was created.9  

The initial establishment of ADC as an income source was 
complicated by the history of oppressive racism toward Black 
mothers and children. While the federal government supplied a 
significant amount of the funding, states were permitted to set 
their own “suitability” standards for mothers applying for ADC. 
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Relying on local white norms and prejudices, African-American 
homes—in particular throughout the South—were considered 
immoral for having living arrangements that did not meet white 
middle-class “standards.” In the wake of Brown v. Board of Educa-
tion and other civil rights efforts, southern states intensified suit-
able home rules to withhold ADC benefits to force Black families 
further into poverty with the explicit intention that they would 
flee the states and integration mandates would be minimized.10 In 
1960, Louisiana tossed 23,000 Black children off the roles 
because their parents were not married, an action which followed 
mass expulsions in other southern states. The federal government 
finally responded with a rule requiring some greater definition of 
“unsuitable” and some services to the alleged unsuitable families. 
The rule was later incorporated into federal law, shifting the focus 
away from the unsuitability of the parent to concern with whether 
there was neglect because the parent could not properly shelter, 
feed, and clothe the child. Parents could no longer just decide to 
withdraw their requests for ADC and keep their children at home. 
Now if the child was identified as neglected during the ADC 
application process, removal became the norm.11  Tens of thou-
sands of Black children were removed from their homes. As Pro-
fessor Laura Briggs has written, this policy “transformed ADC and 
foster care from a system that ignored Black children to one that 
acted vigorously to take them.”12  

An unintended consequence of this funding policy was that 
thousands of children across the country remained in foster care 
since there were no federal rules governing foster care stays and 
no financial incentives to get children home.13  The ADC pro-
gram—soon to be renamed Assistance for Families with Depen-
dent Children (AFDC)—was not constructed as a foster care pro-
gram but only a funding source for placement of children 
removed from parents who otherwise qualified for AFDC finan-
cial support. A broader policy of requiring social service assis-
tance to families so they could remain together had yet to be 
developed. The result came to be known as “foster care drift” in 
the 1950s and 1960s, with hundreds of thousands of children 
nationwide spending years in foster care with no plan to return 
home to their families. One fifth of these children were away 
from their parents for longer than six years; between 30% and 
40% of children who entered foster care never returned home to 
their parents.14  

The mandatory reporting laws 
enacted in the late 1960s refocused 
attention on what was happening to 
all children at risk of maltreatment, 
including those already in foster 
care. By categorizing both neglect 
and abuse as priorities for national 
attention in 1974, CAPTA set in 
motion the consolidation of the two 
strands of child protection policy 
that would lead to a significant fed-
eral presence in shaping and moni-
toring how states addressed these issues and reshaping the role 
and the processes of the family court to respond to federal man-
dates. CAPTA also minimized the connection between poverty 
and maltreatment by emphasizing the universality of potential 
abuse and neglect and shifting the emphasis from societal respon-
sibility to support families to the alleged failures of parents.15 Yet 
the primary focus in the passage of CAPTA was still investigating 
child abuse and serious child maltreatment and not the myriad 
and complex components of alleged neglect that would soon 
engulf the child protection system.16 

 
THE NEXT STEP: THE ADOPTION ASSISTANCE AND 
CHILD WELFARE ACT 

By 1977 nearly 500,000 children nationwide were languish-
ing in foster care.17 Congress began to realize that open-ended 
funding for foster care and dysfunctional state child welfare sys-
tems had condemned hundreds of thousands of children to liv-
ing in state care with little hope of returning to their families.  
The result was a new law based on the concept of so-called per-
manency planning: The Adoption Assistance and Child Welfare 
Act (AACWA).18 AACWA now required states to work for their 
federal foster care funding. Child welfare agencies would have to 
employ “reasonable efforts” to keep children safely at home with 
their parents and avoid unnecessary removals or if children 
could not remain safely at home, “reasonable efforts” were also 
required to try to reunify families. If a child remained in care for 
eighteen months, a family court review was mandated to deter-
mine a permanent resolution rather than permitting endless stays 
in foster care.19  
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Despite Congress initially 
allocating funds to implement 
reasonable efforts and the devel-
opment of promising preventive 
programs, when the Reagan 
administration swept into office 
in 1981, support for major 
demonstration projects ended 
along with significant reduc-
tions in federal spending on 
social programs.20 Only foster 
care remained an open-ended 
mandate for eligible children.21 

In anticipation of well-funded community supports for families 
under the AACWA, child protection workers had left children at 
home or began reuniting them with their parents. The foster care 
population plummeting by half from 1977 to 1983. When the 
funding was cut and the families failed to get the anticipated 
assistance, “permanency planning became a revolving door” with 
children being placed in foster care, sent home, and replaced in 
care.22   

Family courts also failed to hold the timely and meaningful 
placement reviews required by the AACWA. During a Congres-
sional hearing in 1988, under questioning by Rep. George Miller, 
a longtime child advocate in the House, Jane Burnley, the Asso-
ciate Commissioner for the Children’s Bureau, acknowledged 
that in the federal case file reviews to determine whether reason-
able efforts had been made by state child welfare agencies in indi-
vidual cases, all her office could tell was that the form had been 
filled out by the judge, not that reasonable efforts had in fact 
been used to eliminate the need for placement.23 In New York 
City, that became apparent ten years later in a Vera Institute of 
Justice study of the Bronx and New York Counties’ family courts. 
The study found that services were discussed in fewer than one 
quarter of the 18-month review cases and that judicial hearings 
held to determine whether a child should remain in foster care, 
return to her parents, or be freed for adoption, and what efforts 
were needed to be taken to accomplish the chosen goal, took on 
average five minutes in New York County and ten minutes in the 
Bronx.24 This lack of judicial oversight combined with significant 
funding cuts resulted in another explosion of children in foster 
care. By 1997, the foster care numbers had shot back up to their 
pre-AACWA levels.25  

 

FINALLY, THE ADOPTION AND SAFE FAMILIES ACT 
One provision in CAPTA created the U.S Advisory Board on 

Child Abuse and Neglect (Advisory Board). As the Clinton 
Administration began in the early-1990s, the Advisory Board was 
issuing a series of research and policy reports warning that “child 
abuse and neglect in the United States now represents a national 
emergency” and asking the federal government to replace “the 
existing child protection system with a new, national, child-cen-
tered, neighborhood-based child protection strategy [because] 
only such a strategy has any ultimate hope of eliminating this 
national scourge.”26 The Clinton Administration and Congress 
rejected those recommendations and chose instead a time-limit-
ing remedy that accelerated the responsibility of everyone 
involved—child welfare agencies, parents and family courts—to 
accomplish the goal of getting children out of foster care on an 
accelerated schedule and with far more emphasis on terminating 
parental rights. This was the Adoption and Safe Families Act 
(ASFA).27 

ASFA was characterized as having four broad goals: (1) mov-
ing children promptly to permanent families; (2) ensuring that 
child safety is paramount; (3) making child well-being a central 
focus of child welfare agencies; and (4) improving innovation 
and accountability throughout the system.28  Permanency meant 
first and foremost termination of parental rights and adoption for 
the thousands of children who had been living in foster care for 
much of their lives. ASFA required states to begin termination of 
parental rights (TPR) for children who had spent 15 of the last 
22 months in foster care with limited exceptions.29 The priority 
was not to return children home to their birth families. Reunifi-
cation of children with their families began to drop before ASFA 
but as a proportion of exits from care, the number of children 
being reunified with their parents decreased steadily from 60% to 
52% by 2011, and the percentage of reunifications for Black chil-
dren was even smaller.30 

The central safety component of ASFA was the re-conceptual-
ization of the AACWA’s “reasonable efforts” requirement. Under 
the AACWA, the federal government had failed to fund preven-
tive and reunification services that would have supported the 
reasonable efforts mandates to keep families together or to 
reunify them, either leaving children at risk at home or at risk of 
entering and staying in foster care. Many in Congress feared that 
maintaining the reasonable efforts requirements in ASFA would 
continue to place children’s safety at risk. The solution chosen 
was not to fund the proven or promising programs identified by 
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the Advisory Board, which would support reasonable efforts, but 
instead to narrow the reasonable efforts requirements, exempting 
certain parents from receiving any reasonable efforts (mostly in 
extreme circumstances such as when a parent had previously 
killed a child) and enabling states to add other exceptions, which 
many states did.31 ASFA’s permanency and safety provisions, rein-
forced by federal funding choices, were sending children increas-
ingly in one direction away from their families. To get there, they 
and their families were spending more and more time in family 
court. 

ASFA completed the transformation of Family Court from an 
independent judicial body whose jurisdiction was to determine 
whether the state had rightly intervened in a family’s life to pro-
tect a child—and, if so, to decide an appropriate disposition—
into a willing partner in administering federal child welfare pol-
icy on a vast scale. This is because the obligations that ASFA 
placed on the court re-oriented the court’s decision making 
around the issues of permanency and safety and incorporated the 
federal meaning of those concepts into state law. Judges would 
still make case-by-case determinations about whether a parent 
had mistreated a child and whether that child would remain at 
home or be placed in foster care but now they were under 
tremendous pressure to find that reasonable efforts were made to 
prevent removal or provide reunification services within shorter 
time frames and with a greater concern that children were at risk 
at home. ASFA further required them to decide whether agencies 
had created effective “concurrent” permanency plans so that if 
reunification with parents failed, plans that prioritized adoption 
would be implemented.32  

Judges would be making these decisions knowing or being 
concerned about several things: that most of the families appear-
ing before them were poor and disproportionately families of 
color, especially Black families; that broad societal supports for 
poor families raising children were increasingly limited; that the 
new Clinton “welfare reform” measures promulgated in 1996 
were yet unproven to advance the financial well-being of those 
families; that the targeted resources to keep children at home or 
reunify them remained unfunded or underfunded (and often 
unproven) and yet breakable families would be expected to uti-
lize them in shorter and shorter periods of time.33 Moreover, 
judges were also aware that federal Title IV-E  Foster Care and 
Eligibility Reviews and subsequent Child and Family Services 
Reviews—both of which determine whether state child and fam-

ily service programs are in confor-
mity with federal funding require-
ments—would be affected by 
judges who declined to find that 
reasonable efforts were made to 
support families. Such findings 
could potentially have a signifi-
cant fiscal impact on state child 
welfare services or stymie the 
state’s ability to fulfill their ASFA 
obligation to move children more 
rapidly toward permanency.34  

ASFA’s clarification that reasonable efforts required agencies to 
spend less time and effort trying to reunify families not only 
changed courts’ interpretations of reasonable efforts but more 
fundamentally changed the focus of courts’ decision making. 
Courts were now interpreting the meaning of ASFA during TPR 
proceedings, rather than determining whether sufficient evidence 
existed to sever the constitutionally protected child-parent 
bonds. As some state supreme courts have acknowledged, ASFA, 
like the AACWA before it, may be a federal appropriations law 
requiring states to conform to its mandates to receive reimburse-
ment but it has nevertheless fundamentally altered agency and 
court decision making.35 The language in an Iowa appellate court 
case, In re N.J., a few years after ASFA’s enactment, illustrates this 
profound effect.36 

A young girl, Nicole, had been sexually abused by one of her 
older brothers. Her mother, Sherry (as she was referred to in the 
court case), was advised not to allow Nicole to play unsupervised 
with her brothers. Sherry allowed them to play together outside 
their home and while Nicole wasn’t abused again, the children 
were removed from Sherry’s and her husband’s care. When 
Nicole was later returned home, a female babysitter also sexually 
abused Nicole; neither Sherry nor her husband was ever accused 
of sexual abuse or of knowing that the babysitter was a sexual 
predator. When Nicole was replaced in foster care, Sherry 
attended twice weekly supervised visits with Nicole and under-
went a psychological evaluation and counseling along with her 
children. Nevertheless, CPS moved to terminate her parental 
rights, believing that she could not keep Nicole safe and relying 
on ASFA’s mandate to begin termination proceedings more 
quickly. The juvenile court terminated Sherry’s rights and she 
appealed, arguing that the agency had not made reasonable 
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efforts to return Nicole home and it was 
in Nicole’s best interests to be reunited 
with her mother. In upholding the ter-
mination, the appellate court practi-
cally scolds Sherry for not understand-
ing how ASFA had changed the 
agency’s and the juvenile court’s deci-
sion-making processes:  

 
What Sherry ignores is the shift 

in priorities mandated by [ASFA]…Long-term efforts at 
family reunification are no longer required or even recom-
mended…the law focuses [instead] on “time-limited reuni-
fication services”…[where] the new law places “greater 
emphasis on the health and safety of the child, and man-
dates a permanent home for a child as early as possible.” 
 
Nicole’s safety was considered endangered by her youngest 

brother, Brandon, still living at home. Brandon had never sexu-
ally abused Nicole but had also engaged in sexual misconduct. 
Since CPS did not trust Sherry or her husband to supervise 
Nicole sufficiently to protect her from Brandon’s potential mis-
conduct, the juvenile court relieved CPS of making further efforts 
toward reunification. But was this in Nicole’s best interests?  

Everyone agreed Nicole and Sherry had a close bond. Sherry 
regularly visited and had used parent counseling to improve her 
parenting skills since Nicole’s second placement, making “great 
strides in managing Nicole’s behavior during supervised visits. 
She was asserting her role as parent and Nicole was responding 
positively.” The concerns expressed by a psychologist about 
Sherry’s parenting abilities soon after Nicole was replaced in care 
were being addressed successfully. The only evidence cited by the 
appellate court that Sherry couldn’t keep Nicole safe occurred 
before Nicole’s second placement and before Sherry had been pro-
vided with parent counseling and guidance. Given this progress 
and the strong bond between mother and child, why couldn’t, 
indeed why wouldn’t, the agency continue to try to reunify 
Sherry and Nicole, maintaining its successful efforts to improve 
Sherry’s parenting and Nicole’s safety?  

The juvenile court rejected the recommendation of Nicole’s 
guardian ad litem (GAL) of a continued stay in foster care with 
increased family visiting—and the potential of Nicole returning 
home—because that would violate ASFA’s permanency require-
ment. The judge noted instead that adoption would give Nicole 
the stability she needed. But Nicole was living in a foster family 
unwilling to adopt her.  She would have to be moved at least 
once more, losing both her biological mother and her foster fam-
ily in the name of permanency and stability. Neither Sherry’s right 
to raise her child nor Nicole’s right to be raised by her mother 
were protected by this decision. Nor was the decision in Nicole’s 

best interest; severing the one parental bond she had for a yet-
unidentified new parent. The juvenile court found, and the 
appellate court agreed, that Nicole “will ultimately be happier 
with the stability and permanency of adoptive parents as 
opposed to having a biological mother whom she sees only occa-
sionally,” based on nothing more than aspiration.  The Iowa 
courts holding this young girl’s fate in their hands had followed 
ASFA’s mandates, regardless of whether they actually provided 
“permanency, safety and well-being,” and were in Nicole’s best 
interests, or whether, crucially, they had protected her right to be 
raised by her mother.   

Iowa courts may have made the same determination about 
Nicole pre-ASFA, but in her sweeping review of case law a few 
years after ASFA had been established in state policies and prac-
tices, Professor Kathleen Bean found state courts had shifted their 
analyses to give greater weight to the health and safety of the 
child and had redefined reasonable efforts to reduce both the 
length and nature of those efforts.37 Well-intentioned parents had 
less time to reunify with their children with the same or fewer 
services; parents were now expected to resolve their difficulties 
more quickly, even if agency efforts to assist them were delayed.  

Family courts issue far fewer opinions on the reasonableness 
of agency work with parents when children are at risk of being 
removed from their parents’ care or soon after they’ve been 
placed in foster care.38 Instead, case law about reasonable efforts 
usually tells the story at the end of the journey, when the ques-
tion before the court is whether parental rights should be termi-
nated. Courts may admonish agencies for their failure to provide 
timely services as they review agency efforts but because these 
admonitions occur when the court is more focused on a child’s 
permanency, these failures are less likely to stop a termination.39 
Worried about timeliness after ASFA, courts allowed for shorter 
and shorter periods of time for parents to benefit from assistance, 
justifying even several months as enough time to comply with 
agency case plans.40 For parents who seem unable or unwilling 
to change, a sense of futility tinges the courts’ discussions of 
reunification efforts, often excusing or shortening the agencies’ 
responsibilities.41 This is particularly disturbing when futility is 
used to justify clear failure on the part of agencies to assist in 
reunifying families and instead becomes an excuse for finding 
that reasonable efforts were made. While Bean found closer 
scrutiny of both parents and agencies in the post-ASFA decisions 
she cites, agencies far more than parents seem to receive the ben-
efit of the doubt. Post-ASFA courts used the language of reason-
able efforts for parents as well as the state although this is a require-
ment on the state, not on the parent.42 Of course, parents have an 
obligation to work toward reunification but the means to do so 
is often hampered by the very problems that led to placement in 
the first place—and for which many families received little or no 
assistance before the child was removed. Even today, many fam-
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ilies investigated don’t receive services during an investigation or 
after substantiating some evidence of maltreatment.43  

Once a child is removed, whether a family receives the right 
services or uses them effectively is not always a measure of the 
child’s safety. Nevertheless, if parents don’t show quick improve-
ment, courts are far more willing to excuse agency mistakes, 
lapses in services, and half-hearted efforts in the post-ASFA 
world.44 Bean found that courts generally take for granted “the 
State’s ability to provide adequate services is constrained by its 
staff and dollar limitations,” while sometimes the court even 
explicitly notes that in tough economic times the “state has a 
legitimate interest in making the best use of its limited 
resource.”45 Courts today continue to excuse states because of fis-
cal constraints.46 

The family court judge—and the appellate judges reviewing 
that judge’s decision—has to decide whether the state intervened 
to protect a particular child and assist a particular family in a 
manner that conforms with our understanding of when the state 
can intervene appropriately in a family’s’ life. As the Supreme 
Court observed when determining that the standard of proof in 
a TPR case required clear and convincing evidence, “In apprais-
ing the nature and quality of a complex series of encounters 
among the agency, the parents, and the child, the court possesses 
unusual discretion to underweigh probative facts that might 
favor the parent. Because parents subject to termination proceed-
ings are often poor, uneducated, or members of minority groups, 
such proceedings are often vulnerable to judgments based on 
cultural or class bias.”47  Judges thus have a duty to be particu-
larly diligent when weighing the state’s efforts to assist families 
before permanently severing legal bonds.  These judges should 
not be in the business of excusing the state for not doing its job 
well or spending its money wisely if that standard isn’t met. Nor 
is the family court a child protection agency that makes choices 
about where to spend its resources. If the state and local child 
welfare system makes the wrong choices, the court should not be 
empowered to condone those choices but instead has the duty to 
protect the interests of the child or family affected by the mistake.  

Many believed that ASFA gave the family court exactly that 
duty by expanding the court’s supervision in individual cases to 
enforce the safety standards and timelines already described but 
also to insert itself more fully into determining whether the plans 
developed to keep the child safe, move the child toward perma-

nency, and protect the child’s well-
being are the right plans. Remember, 
the AACWA had had a similar goal. 
To eliminate foster care drift, the 
AACWA required the court to review 
the child’s placement after eighteen 
months and make a decision about 
whether the child should remain in 
foster care after determining whether 
reasonable efforts had been made 
toward reunification or another placement goal. 

Despite that failure on the part of the family courts to enforce 
AACWA’s reasonable efforts requirements, ASFA mandated even 
more heightened court involvement. Family courts would now 
be expected to hold review hearings—renamed permanency 
hearings—within twelve months of placement. If reasonable 
efforts are suspended under one of ASFA’s exceptions, a court can 
hold a permanency hearing as early as 30 days after a child has 
been removed from her family to begin a process toward adop-
tion or another permanency goal other than reunification.48 
ASFA’s permanency requirements became a death knell for fami-
lies enmeshed in what I now term the family regulation system. 
While exact figures are hard to obtain for the number of children 
whose parental rights have been terminated yearly since ASFA’s 
enaction, over two million is a fair estimation.49 By last count, 
over 71,000 children are awaiting adoption after termination of 
their parents’ rights.50 Like Nicole, whose story was described 
earlier, many children have a goal of adoption but have no adop-
tive parents. In most years, twice as many children wait to be 
adopted as are adopted; children wait for a new family on aver-
age for two years.51 This wait and the likelihood and time to 
adoption have all fallen disproportionately harder on Black chil-
dren. Since 2000, their adoption rate has fallen dramatically as a 
percentage of the foster care population.52  

The young people who leave foster care after parental rights 
have been terminated are now called “legal orphans” by the sys-
tem that created them. Many will linger in foster care for years, 
eventually becoming part of about 10% of the foster care popu-
lation that ages out every year—about 24,000 young people—
with no permanent homes.53 If Nicole was one of them, she may 
have found her way back to Sherry, as many young people do.54 
One study found that over a quarter of the youth without a legal 
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relationship to their birth parents return to them anyway after 
they age out of foster care.55 So do many young people who have 
been adopted by other parents. This has led to one of the most 
bizarre responses by states and judges: recreating parental rights. 

As of 2017, nearly half the states have enacted statutes to rein-
state or restore parental rights when a child has never been 
placed for adoption, an adoption has never been finalized, or it 
has failed.56 These statutes struggle to balance the correctness of 
the earlier judicial decision to sever the legal relationship 
between parent and child with the current petition to recreate 
that same family. Termination of parental rights is the most seri-
ous civil consequence to befall a family, requiring proof by clear 
and convincing evidence and often subject to appellate review 
before being finalized. To have to recreate such a family—to 
eliminate what has come to be called the family death penalty—
underscores ASFA’s destructive impact.57  

Even before these statutory remedies started to be drafted, 
judges began to entertain petitions from birth parents to vacate 
termination orders, to grant parental custody, or even to allow 
these parents to adopt their own children.58 Yet, undoing such a 
momentous decision will neither solve the problems of thou-
sands of legal orphans nor create trust in the court processes. 
Weighing in on the problem in 2012, the National Council of 
Juvenile and Family Court Judges (NCJFCJ) passed a resolution 
urging various steps for judges to take to reduce the risk of legal 
orphans aging out of foster care. Their recommendations 
included consideration of reinstating parental rights as well as 
not making reasonable efforts findings if agencies were not 
actively trying to secure a permanent place for a legal orphan 
with a safe and caring adult.59 What was missing from the 
NCJFCJ’s resolution was a call for judges to refuse to make rea-
sonable efforts findings unless specific and ongoing efforts were 
being made to reunify the child with her parents before a termi-
nation proceeding. That judicial determination would likely have 
far more impact on preventing legal orphans.   

 
CONCLUSION 

In recent years, advocates, impacted parents, and legislators 
have called for the repeal of ASFA or at least its most onerous 
timelines and provisions.60 Such calls would certainly provide 
family court judges with more flexibility and autonomy in their 

decision making and hopefully decrease the number of children 
in foster care, increase the number of family reunifications, 
decrease the number of terminations, and reduce the number of 
legal orphans. Those calls will not, however, address the central 
problem of the family court enforcing federal funding mandates 
instead of performing its core responsibility of protecting family 
integrity. While the federal government has underfunded the 
material resources and services necessary to support families, 
that is not an excuse for the court to sanction family destruction. 
Each time a new federal law has been created to require family 
court to review and monitor federal directives, more families 
have been shattered and most children have not been protected. 
What is needed is the paradigm urged by the Advisory Board 
over 25 years ago; a system not built on reporting and surveilling 
but a system built on strengthening families, neighborhoods, and 
communities so children can live fully and happily at home. This 
means shrinking the family regulation system by providing mate-
rial resources and services to reduce poverty, creating preventive 
services untethered to child protection surveillance, and elimi-
nating all but the clearest instances of maltreatment from court 
jurisdiction. These would be vital steps in diminishing the 
destructive imprint federal mandates have had on poor and mar-
ginalized families and would certainly lead to a court with fewer 
cases and a clearer mission. Whether the family court could then 
truly protect family integrity remains unknown.  
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