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Although there are a lot of things about 2020 that we would rather forget, it 
will always remain a year we have to remember. The leading reason, of 
course, is the Covid-19 pandemic, which affects every aspect of life. Measur-

ing these effects is only just beginning, but there are important data to share. This 
issue of Court Review presents our readers with a focus on the pandemic tailored to 
our judge readers and others who are interested in how courts are being affected. 
Katheryn Yetter,  Senior Academic Director for the National Judical College, joins 
psychologist David X. Swensen in “Judicial Stress and Resiliency Survey—Covid-19 
Update.” Surveying over 1,000 judges of all jurisdictions, the article outlines stres-
sors unique to courts from the pandemic, including “Zoom fatique.” It is a valuable 
study for our understanding of our environment, and prudent steps to stay mentally 
healthy during these tough times. The National Center for State Courts (NCSC) is 
also leading the way to help judges withstand the 
virus’s effects. In “Jury Trials In A (Post) Pandemic 
World—National Survey Analysis,” we reprint the 
NCSC’s review of its survey of the general public 
to find out how the pandemic affects potential 
jurors, and what works to ensure proper accom-
modations. Moreover, the Institute for the 
Advancement of the American Legal System 
(IAALS) allows us to reprint “Pandemic Positives: 
Extending the Reach of Court and Legal Services,” 
a report gleaned from the activities and feedback 
from a cross-section of courts and legal services 
organizations. It concludes that not everything 
about the pandemic is necessarily bad, at least not 
among the legal system and its needy litigants. By 
documenting and detailing examples, statistics, and overall comparisons, all courts 
and organizations found the pandemic emergency made them work better, and 
develop better resources to serve more people. Finally, we are always proud to fea-
ture Judge Wayne Gorman and his worthy Canadian perspective. For our focus, he 
offers “Judging in the Time of a Pandemic:  The Impact of Covid-19 on Bail and Sen-
tencing in Canada.” The article deftly lays out good research and information about 
the impact of remote court activity in criminal courts up north, as well as how 
judges feel about what is happening. 

In addition to the pandemic focus, we offer a diverse group of topics to benefit 
our readers’ everyday work. In “The Value of Intuition in Judging: A Case Study,” 
Professor Joseph Kimble presents an example of how judges can use “reasoned intu-
ition” to lead them when the letter of the law or legislative history does not. Doctoral 
student Evan Murphy joins Professor Markus Kemmelmeier and the National Judi-
cial College’s Patrick Grimes to explain their interesting survey regarding what 
judges think about continuing education in “Motivations, Barriers, and Impact of 
Continuing Judicial Education.” The line of cases underlying the taking of blood 
without a warrant is presented in Jessica Riders’s “Warrantless Blood Draws and the 
Fourth Amendment: A Chronological Look at U.S. Supreme Court and State 
Supreme Cases from Missouri v. McNeely to Commonwealth v. Bell.” Judge David Sun-
tag’s essay about how judges’ personal approaches in domestic violence cases affects 
people in substantive and important ways completes the issue with “Pleas, Plea Bar-
gaining, and Domestic Violence: Procedural Fairness As An Answer To A Failing 
Process.” 

Thanks for reading Court Review!—David Dreyer
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Dear American Judges Association Members, 
We hope this letter finds you well.  We were sad to announce 

the cancellation of the 2021 Spring Midyear Conference in San 
Antonio.  The Executive Committee felt that it was in the best 
interest of our members to cancel due to the increasing number 
of Covid-19 cases, travel restrictions, and budgetary issues.  
However, we look forward to having the 2021 Annual Conference 
in New Orleans, Louisiana. 

In the interim AJA is hosting a Webinar Series consisting of 
four 75-minute educational webinars for American Judges Asso-
ciation (AJA) members, and other interested judges.  Recordings 
of the webinars will be preserved and hosted on the AJA website, 
making them available to judges, the broader state court commu-
nity, and the general public. 

On November 16, 2020 Dean Erwin Chemerin-
sky, University of California at Berkeley School of 
Law, spoke on the legal challenges and constitu-
tional issues courts will confront as they attempt to 
recover from delayed and backlogged cases and 
respond effectively to the invocation of speedy trial 
rights by criminal defendants, and other issues. 
That webinar is posted to our website. 

Our next webinar was conducted on Friday, 
January 15, 2021 from 3:00-4:15 p.m. EST / 
12:00-1:15 p.m. PST. Presenters were Judge 
George Grasso, Supervising Judge of Bronx County 
Criminal Court (New York), and David 
Slayton, Director of the Texas Office of Court Administration. 
This webinar panel discussion highlighted the steps courts have 
taken to resume suspended in-person hearings and jury trials, to 
adjust to judges and staff working remotely, and other issues. 

In lieu of an in-person Spring Conference, the Executive Com-
mittee and the Board will conduct its business meetings via Zoom 
on April 15, 2021. The AJA is currently planning an education 
webinar for our virtual conference in April. Benes Aldana indi-
cated the National Judicial College is willing to collaborate and 
will allow us to use their facilities to broadcast the webinar. 

The theme of the webinar will be “The Role of the Judiciary 
in Preserving Our Constitutional Democracy.”  We hope to have 
the lead counsel and the judges who decided key cases in 
the state and federal courts. The states that we have tentatively 
identified are Georgia, Pennsylvania, Nevada, Arizona, and per-
haps Wisconsin and Michigan. We will ask Professor Chemerin-
sky to cover the U.S. Supreme Court’s role in the Texas and other 
cases. 

We are proposing 3 one-hour sessions starting with the open-
ing remarks and the coverage of the U.S. Supreme Court. The 
remaining 2 sessions will include two or three states per session 
depending on the response that we get.   

Congratulations to Justice Robert Torres for securing funding 
from Reuters in the amount of $5,000 for our midyear and 

$5,000 for our annual. Hopefully, some of this money can be 
used to defray the cost of the proposed webinars. 

I will work with Justice Lidia Stiglich and Marcus Reinkens-
meyer to coordinate the participants from Nevada and Arizona. 
Judge Vince Johnson will help us with Pennsylvania, and Judge 
George Grasso has volunteered to work with Alisa Kim to identify 
participants from Georgia. I asked Judge Kevin Burke and Judge 
Libby Hines if they could help us identify appropriate partici-
pants from Wisconsin and Michigan. Any suggestions or volun-
teers are welcome. 

We will invite Chief Justice Roberts to do the opening address. 
The Canadian Judiciary will also be invited to welcome us. They 
can prerecord their opening addresses so they will not be limited 
to a specific date. Any help in securing their participation will be 

appreciated. 
The AJA conducted a half-day strategic planning 

session during the association’s Midyear Confer-
ence in Phoenix, Arizona, on May 2, 2020. Present 
for planning session were approximately 40 judges 
from various states and representatives of the 
National Center for State Courts (NCSC).  

The planning session was facilitated by Marcus 
W. Reinkensmeyer, Director of Court Services for 
the Administrative Office of the Courts (Supreme 
Court of Arizona) and Past President of the 
National Association for Court Management.   

Following an overview on the importance of 
organizational development and a brief presentation on the Mov-
ing Forward Strategic Planning Process, the session participants 
reviewed the following AJA Goals and Objectives, as delineated in 
the association’s Strategic Plan:  

 
1. Provide and promote education for the judiciary and the 

public. 
2. Improve the effective administration of justice. 
3. Be a leading voice of the judiciary. 
4. Enhance participation and services to AJA members in 

order to retain and increase membership. 
 

The participants expressed strong support for these goals and 
objectives. 

The Executive Committee voted to follow up on our strategic 
plan and work began at our meeting on January 16, 2021. 

Hopefully, everyone has received the link to our survey ques-
tions and has responded.  

Thank you for your continuing support of AJA. We hope you 
have a very wonderful holiday season! 

Warm wishes, 
 
Judge Peter Sferrazza 
Reno, NV

Peter Sferrazza

President’s Column



Judges in the United States preside in many different courts, 
both on state and federal levels. Judges exercise a consider-
able amount of power as the ultimate decision makers in 

matters of legal controversy. However enviable this position may 
seem, the daily challenges of this role are stressful and can have 
an adverse effect on any judge’s health and well-being. While 
some would argue that these challenges are part of the job, the 
judiciary, legal community, and public in general would be 
remiss not to recognize the strain that these challenges create. To 
shed light on the matter, the 2019 National Judicial Stress and 
Resiliency Survey was conducted. This survey helped identify: 
(1) stressors unique to the judiciary, (2) how those stressors affect 
individual judges, and (3) strategies that judges have used to mit-
igate these stressors. The results serve as the context for recom-
mendations made to the multiple stakeholders who comprise, 
regulate, and support the U.S. judicial system.1  

In the months since this research was conducted, judges and 
the judicial system have been subjected to brand-new stressors 
and tests of their flexibility and adaptability. A global pandemic 
disrupted personal and professional lives, and judges, as people, 
were not exempt from this disruption. The impact of the pan-
demic has had ripple effects across much of our current way of 
life that affects not only judges but all the stakeholders in the 
courts (e.g., attorneys, parties, court staff, and service providers). 
Judges have been forced to reconsider the ways in which the sys-
tem operates and balance the health and safety of themselves, 
their staff, and the public against access to justice. In addition, 
the pandemic has created unique stressors that are beyond the 
normal stressors of judicial work and require resiliency practices 
that may need daily use beyond our usual habits. 

 
THE 2019 SURVEY RESULTS 

To be sure, judges experience stress in their daily lives, and 
this survey bore that out: Over 1,000 judges of all jurisdictions 
(state, federal, tribal, military, administrative law) responding to 
this survey noted one or more stressors in their work life. Over 
70% of those taking the survey were between the ages of 50 and 
70, which can be a time of transition for people whether they’re 
transitioning from bar to bench or from bench to retirement, or 
whether the transition is happening within their own family 
units.  

Most stressors were directly related to the day-to-day realities 
of performing the tasks of the profession, but a few stressors out-

side of the job of judging (safety/security, running for 
election/reelection, attacks on social media) did exist for some. 
The top five sources of judicial stress reported were: 

 
1.   Importance/impact of decisions 
2.   Heavy dockets 
3.   Unprepared attorneys 
4.   Self-represented litigants 
5.   Dealing repeatedly with same parties without addressing  
     underlying issues 

 
Stress manifested itself in a host of physical and psychological 

symptoms. The top five effects of stress reported were: 
 
1.   Fatigue and low energy after hearing several cases in  
      a row 
2.   Sleep disturbance (insufficient sleep, awakenings,  
      daytime drowsiness) 
3.   Interference with attention and concentration; tend to be  
      distracted 
4.   Ruminate or worry about cases after they are decided 
5.   Increased health concerns (high blood pressure, etc.) 
 
To combat stress, judges reported that they regularly engage 

in helpful activities such as eating healthfully, doing physical 
exercise, reading educational materials, and seeking the support 
of trusted people. In fact, most judges answering the survey 
engage in at least one stress management activity, whether it was 
physical exercise, relaxation or mindfulness techniques, eating 
healthfully, or a faith/spiritual practice. 

The survey did not find that most judges engage in problem-
atic use of alcohol or other substances. Those judges who 
reported that they consume alcohol also reported that they are 
not daily drinkers, and two-thirds of those who do consume 
alcohol consumed one or two drinks at any given time. Of the 
more than 1,000 judges who took the survey, however, 20 indi-
viduals indicated that they did have six or more drinks at a time 
daily, almost daily, or weekly. A very small group experienced 
interference with their daily lives due to drinking, whether it was 
failing to do what was normally expected, needing a first drink 
in the morning to get going, experiencing blackouts, or feeling 
guilt or remorse around drinking. 
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Katheryn Yetter & David X. Swenson
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Footnotes 
1. David Swenson, Ph.D. L.P.; Joan Bibelhausen, J.D.; Bree Buchanan, 

M.S.F, J.D.; Hon. David Shaheed & Katheryn Yetter, J.D., Stress and 

Resiliency in the U.S. Judiciary (publication forthcoming in  PROF. 
LAW., a journal of the American Bar Association’s Center for Profes-
sional Responsibility). 



IMPLICATIONS FOR COVID-19-RELATED JUDICIAL 
STRESS AND RESILIENCY  

The COVID-19 pandemic has upended the lives of most peo-
ple, and judges are not exempt from the tolls the pandemic has 
taken on personal and professional lives. Courts have had to 
adapt to state-mandated shutdown and distancing orders, 
whether by taking staff work and court proceedings online or by 
altering operations to comply with COVID mitigation recommen-
dations.2 Additionally, the economic and social strains of the pan-
demic create further layers of stress beyond current court duties 
and issues, and can have an unconscious undercurrent that affects 
attention, thinking and judgment, mood, and behavior. The per-
vasiveness of these effects may require judges to be even more 
diligent in self-care than usually practiced. Several faculty of the 
National Judicial College were interviewed to see whether the 
same pre-COVID stressors reported during the 2019 survey 
applied since the pandemic hit, whether there were any new and 
previously uncontemplated stressors, and whether they were mit-
igating the effects of stress by engaging in healthful activities.3  

As courts have had to rapidly redesign their service delivery, 
judges have had to rapidly learn how to competently conduct 
hearings and other court proceedings through Zoom and other 
platforms. While converting to an online format may have some 
positive aspects as outlined below, consensus among the judiciary 
is that online hearings can take longer and that the effects of many 
of the pre-COVID stressors, such as unprepared attorneys and 
distracted parties, are exacerbated. Orienting parties to the court 
and the court proceeding has evolved into directing parties to 
online platforms and how to behave online (no smoking during 
the proceeding, no outside persons in the area of the camera, 
proper attire, and the like), which adds time to each hearing or 
trial. Fatigue from online proceedings affected all the judges, one 
stating that “‘Zoom fatigue’ is real; It’s much more taxing, exhaust-
ing, and draining to do virtual court for 7+ hours every day.” 

Confirming such opinions, research on Zoom fatigue is show-
ing that there are neurological processes at work producing the 
fatigue. For example, even a few milliseconds’ delay in verbal 
responses can affect our interpersonal perceptions.4 Other factors 
include the inefficiency and effort of multitasking, the lack of bal-
ance between effort and reward in using the technology, fatiguing 
requirements on alertness and motivation, loss of eye contact and 
nonverbal behavior for important cues, and lack of physical 
activity that can exacerbate fatigue effects.5 Multi-person or 
“gallery-viewing” screens make it more demanding to scan faces 
meaningfully and results in continuous partial attention.6 While 
any one of these could be singularly managed by judges, the 
combination and interaction of them appears to be frustrating 

and exhausting for people across a wide range of professions. 
Judges are also staring down a backlog of cases, or they are 

already pushing through the backlog that has built up in the last 
several months. One judge reported that “without the pressure of 
a trial date, attorneys in criminal matters have no pressure to 
move their case forward—no discovery happens, there are no 
plea offers; cases languish.” Another judge noted that he used to 
do “up to 150 traffic cases in a day and now it takes three hours 
just to do a handful.” 

Shut-down or restricted community programs and services, 
especially for judges presiding in therapeutic courts or juvenile 
courts, added to stress. Services that judges might generally 
order, such as group counseling for youth or treatment programs 
for people who have addiction, especially those in rural areas 
with very limited resources, were canceled or extremely limited. 
Moreover, the sheer number of changes that must be adapted to 
and the speed at which they must be adapted to—whether 
changes to the technology used, or to the tolling of statutes of 
limitation, or court rules related to speedy trial, to where the mail 
is picked up—can add to stress. 

COVID-19 has brought with it stress symptoms of depression, 
anxiety, and worsening of existing health and mental health symp-
toms.7 Emerging research on the effects of the pandemic also 
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The effect of constant Zoom cases is similar to the results of a 
study of parole judges seeing a long docket of cases.  
 
A study of 1,112 judicial rulings on parole requests over a ten-
month period showed that fatigue clearly affected the favorability 
of the rulings toward the parolee.*  
 
Starting in the morning the favorability was at about 65% and it 
steadily declined to nearly zero until the court mid-morning 
recess. After that, it returned to about 65% and again declined 
until noon recess. Again, in the afternoon, favorability started out 
high and declined until mid-afternoon recess, then following 
recess it was high and declined.  
 
These results were present in rulings before COVID, and it is very 
likely that the fatigue from COVID’s impact will affect such rul-
ings even more. 
 
* S. Danziger, J. Levav & L. Avnaim-Pesso, Extraneous Factors in Judicial 
Decisions, PROC. NAT’L. ACAD. SCI., Apr. 2011, available at  
https://www.pnas.org/content/108/17/6889

2. For a brief outline of some of the measures that state and federal 
courts have taken to adapt, please see this Brennan Center for Justice 
analysis at https://www.brennancenter.org/our-work/analysis- 
opinion/courts-continue-adapt-covid-19. 

3. The authors wish to thank Hon. Sherri Collins (Florida), Hon. Emily 
Miskel (Texas), Hon. Curtis Bell (Michigan), Hon. Anthony Capizzi 
(Ohio), Hon. Margaret Guzman (Massachusetts), Hon. Robert 
Anchondo (Texas), and Hon. William Kelly (Michigan) for their con-
tributions to this article. 

4. F. Roberts & A. L. Francis, Identifying a Temporal Threshold of Toler-
ance for Silence Gaps After Requests, 133 J. ACOUSTICAL SOC.  AM. 

471 (2013). 
5. J. Lee, A Neuropsychological Exploration of Zoom Fatigue, PSYCHIATRIC 

TIMES, Nov. 17, 2020, https://www.psychiatrictimes.com/view/psy-
chological-exploration-zoom-fatigue.  

6. J. Sklar, Zoom Fatigue Is Taxing the Brain: Here’s Why That Happens, 
NAT’L. GEOGRAPHIC, Apr. 24, 2020, https://www.national 
geographic.com/science/2020/04/coronavirus-zoom-fatigue-is-tax-
ing-the-brain-here-is-why-that-happens/.  

7. See, Coping with Stress from the Centers for Disease Control and 
Prevention. 

“ZOOM FATIGUE” IS REAL,  
ACCORDING TO RESEARCH



8. M. S. Pollard, J. S. Tucker & H. D. Green, Jr., Changes in Adult Alco-
hol Use and Consequences During the COVID-19 Pandemic in the 
U.S., JAMA Network Open (Sept. 29, 2020), 
https://jamanetwork.com/journals/jamanetworkopen/fullarticle/277
0975. 

9. G. Polakovik, Pandemic Drives Alcohol Sales—And Raises Concerns 
About Alcohol Abuse, USCNEWS, Apr. 14, 2020, 
https://news.usc.edu/168549/covid-19-alcohol-sales-abuse-stress-
relapse-usc-experts/. 

show that the use of alcohol, sleep aids, and other medications is 
increasing for the public, and judges are not immune to these 
effects. Alcohol sales have increased by 262% from sales in 2019 
with the increase related to social isolating during COVID.8 
Although the 2019 survey showed a mild rate of alcohol misuse, 
these exceptional circumstances make it more likely that sub-
stances will be used to deal with the isolation, anxiety, depression, 
low energy, and sleeplessness that our current circumstances pro-
duce. During isolation, the support systems for judges who may 
abuse alcohol are not as available and they may relapse.9  

 
HOW JUDGES ARE COPING WITH COVID-RELATED 
STRESS 

To bolster their own wellness and reduce stress, almost with-
out exception the judges interviewed started or enhanced a walk-

ing program—walking to work, walking in the morning before 
work, or taking breaks to walk with their court colleagues. 
Judges reported that they were eating more healthfully, although 
some not by choice:  their favorite restaurants had ceased opera-
tions and social events with drinks and appetizers that the judges 
regularly attend were canceled. 

While most of the judges interviewed focused on their physi-
cal health, several also prioritized their mental and emotional 
health by developing a formal judge-to-judge outreach program 
or other networking. Others intentionally limited their use of 
social media or developed an intention-based gratitude practice. 
One judge started a journal to remind himself of new and posi-
tive things he was doing in court.  

Despite the negatives of the pandemic, judges reported that 
there are some positives from the disruption; that reimagining the 

Mindfulness is nothing more than paying attention to our current 
experience without judging it or getting stuck on thinking about it. It 
is more like observing a stream and noticing its flow and the leaves 
that may be drifting along its current. Research is very clear that such 
momentary but intentional “timeouts” can have benefits to stabilizing 
moods, focusing attention, improving memory, and reducing ten-
sion.  
 
Gratitude is an attitude that research and clinical work shows to be 
uplifting and supports optimism. A Gratitude Journal can be used to 
create a collection of appreciations that can be reviewed and 
remembered when thinking becomes dull and one feels isolated. 
Gratitude can be expressed in many ways: reflect on the good things 
that have happened in your life; call, write, or mentally thank others 
such as mentors who have helped or become role models for you; or 
reflect on experiences and what you learned from them.  
 
Family interaction is important as families become more isolated and 
have much closer proximity while under stress. However, this is also 
an opportunity for families to reexamine some of the habits and 
norms—how do they spend time together and share support at an 
important time. Examples of healthy practices include family movies 
and games, home projects, attentively listening to each other, and 
learning how to interact and be engaged without over-relying on 
technology and social media.  
 
Social support was one of the major deficiencies judges noted in the 
national survey. As social beings it is important to share experiences, 
emotions, and ideas with another person who listens and is not judg-
mental and can reduce high levels of stress. CoLAP and community 
hotlines are available for talking and referral when everything seems 
overwhelming or depressing. Use social media to maintain contact 
with friends but don’t use it excessively and be cautious about social 
media that posts complaints or compares you to others.  
Physical activity is one of the more strongly recommended resiliency 
practices. Jogging and biking, on treadmills or stationary bikes 
when weather does not allow such can enable regular workouts. 

Yoga, t’ai chi, and Pilates can provide slow stretching and condition-
ing as well as enhance body awareness. Yard work, building pro-
jects, painting, and remodeling also involve a low but beneficial 
degree of activity. Even if TV is a pastime, one can do push-ups, sit-
ups, and other brief calisthenics during commercials.  
 
Sleep is essential for emotional, mental, and physical health. Studies 
of restricted sleep duration and quality (e.g., less than 8 hours over 
two weeks) has been shown to affect mental performance as much 
as .08 blood alcohol from drinking (See generally, A. M. Williamson 
& A. M. Feyer, Moderate Sleep Deprivation Produces Impairments in 
Cognitive and Motor Performance Equivalent to Legally Prescribed 
Levels of Alcohol Intoxication, 57. OCCUP. ENVIRON. MED. 649 
(2000)). Recommendations for better sleep (called sleep hygiene) 
includes setting a regular sleep schedule, avoiding large or spicy 
meals a couple of hours before bedtime, avoiding the “blue screen” 
and bright lights of devices that delay melatonin production in the 
brain that signals sleep, developing a ritual for sleep preparation 
(brushing teeth, bathing, reading), and eliminating any sources of 
light and noise in the bedroom by using dark curtains and covering 
all lights and using white or brown sound to mask noises. 
 
Nutrition is the major source of energy during stressful periods. The 
disruptive effects of COVID-19 on our routines and emotional health 
can affect appetite and lead to loss of appetite and reliance on low 
nutritional meals. Such meals contribute to poor sleep, weight gain, 
low energy, and mental dullness as well as poor immune response 
(For an exploration on nutrition, eating habits, and the COVID-19 
pandemic, see L. Di Renzo et al., Eating Habits and Lifestyle 
Changes during COVID-19 Lockdown: an Italian Survey, 8 J. 
TRANSL. MED. 229 (2020)). It is important to counter this by healthy 
eating that includes regular balanced meals of nutritional food. 
Fruits, vegetables, grains, and nuts are highly recommended. Mini-
mize sweets, highly salted foods, and heavy fats. Since stress can 
also dehydrate the body, be sure to drink 8-10 glasses of water a 
day. This can also be a time for families to cook together and try new 
recipes.

DAILY RESILIENCY PRACTICES FOR JUDGES
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10. See, https://www.ncsc.org/judicialexcellence. 

way courts operate was uncomfortable but necessary. This from 
one judge: “Though the pandemic has created havoc for our com-
munity, nation and the world, there have been some positive 
changes made to the judiciary’s functioning as a result. For over a 
decade there have been calls to better utilize technology to 
improve court operations for the people we serve. The pandemic 
has forced some of these improvements.” Judges are reporting 
greater participation among certain segments of the people whom 
they serve, and most plan to recommend keeping some of the 
online proceedings once the threat of the pandemic has ended.  

 
PROMOTING JUDICIAL WELLNESS AMONG THE  
PROFESSION 

A 2018 survey of judges conducted by the National Judicial 
College related to the “pain points” of being a judge revealed that 
these challenges were divided roughly into two categories: those 
related to one’s comfort level in this role and those related to the 
body of knowledge a judge must have. By and large, judges 
struggle with their judicial identity: the isolation that comes with 
being a judge, the fear of appearing incompetent, and the differ-
ence between what the judge thought she or he would be doing 
and the realities of the job. To address these challenges, the NJC 
embedded (and recommends that states embed) topics into their 
educational programs such as judicial wellness, including stress 
management and dealing with burnout; understanding bias; cop-
ing with the isolation that comes from cutting ties with social cir-
cles and friends; and vicarious trauma. 

In 2017 the National Center for State Courts released Elements 
of Judicial Excellence: A Framework to Support the Professional 
Development of State Trial Court Judges.10 Included in the frame-
work were recommendations for judicial well-being and the 
ways in which state court leaders can structure the professional 
development of judges to include information on wellness and 
stress management. Some ideas are formal mentoring and coach-
ing programs, regular engagement with judicial colleagues, and 
intentional use of personal time to refresh and recharge.  

The 2019 National Judicial Stress and Resiliency Survey was 
discussed during that year’s National Conference for Lawyer 
Assistance Programs and participants had the opportunity to 
consider the implications of the survey results for professional 
development, court culture, and peer/family support. A full set of 
recommendations for judges, lawyer/judge assistance programs, 
judicial membership organizations, judicial educators, and other 
stakeholders is enumerated in the forthcoming article in The Pro-
fessional Lawyer. 

 
CONCLUSION 

Brief and situationally limited stress is something that people 
can deal with until it is over or they leave that situation, but per-
vasive stress that is significant and involves multiple situations is 
more difficult to adjust to or escape from. The impact of COVID-
19 is more the latter. The pandemic has affected all levels of our 
economy, health and healthcare, social interactions, efficiency 
and trust of many of our institutions, family and community life, 
and workplace norms and culture.  

As noted above, judges usually participate in some form of 
self-care for stress management and resiliency. Yet, most of them 
also expressed the opinion that they needed to do more. During 
the stress of a pandemic, this attention to self-care is crucial to 
maintain physical, emotional, and cognitive health and may 
require additional attention to engage in such methods. Key areas 
include: 

 
•    Sufficient duration and quality of sleep (modifying sleep  
      hygiene practices) 
•    Maintaining contact with social support networks  
      (learning how to engage more family activities that we  
      may have lost touch with; Zoom time with close friends) 
•    Physical exercise (short periods of exercise, stretching,  
      movement (e.g., yoga, t’ai chi, Pilates) 
•    Focusing on positive experiences (movies and videos  
      involving family, humor, nature; news about generosity  
      during COVID-19) 
•    Mindfulness (turning off mental chatter, reflections, or  
      anticipations that continue to stress the body) 
 
 
 

Katheryn Yetter, JD has served as the academic 
director of the National Judicial College (NJC) 
since 2012 and joined the NJC faculty in 2013. 
Before joining the NJC, Ms. Yetter was senior attor-
ney for the National Council of Juvenile and Fam-
ily Court Judges, where she authored several bench 
tools and other publications that improve court 
processes and functions.  

 
David X. Swenson, PhD, LP is a forensic psychol-
ogist in Minnesota and Wisconsin and has been in 
practice for 50 years. He is also Professor and 
Director of the Master of Business Administration 
in Rural Healthcare at the College of St. Scholas-
tica and has been on the faculty of the medical 
schools at the University of Minnesota and Univer-
sity of Missouri. 
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Footnotes 
1. GBAO conducted a representative national survey of 1,000 reg-

istered voters on June 8-11, 2020. Interviews were conducted by 
live interviewers via landlines and cell phones, as well as online. 

Survey results are subject to a margin of error of +/- 3.1 percent-
age points at the 95 percent confidence level.

The coronavirus pandemic has had a profound impact on 
state courts’ commitment to meet their constitutional duty 
to provide fair, timely jury trials. As many states begin to 

reopen public buildings and courthouses, court administrators 
face an unprecedented challenge in understanding how public 
concerns about the ongoing pandemic will impact their ability to 
recruit a representative jury pool and to meet the public health 
expectations of the citizens they serve. 

In order to better understand these challenges and identify the 
most effective means of maximizing public confidence, the 
National Center for State Courts (NCSC) commissioned a 
national survey1 to explore issues including the impact of the 
coronavirus pandemic, health and family obstacles preventing 
potential jurors from reporting to their local courthouse, access 
to internet services for potential online alternatives to in-person 
jury service, and attitudes toward such remote services. This 
research found that concerns about the safety of reporting to a 
courthouse and obstacles related to the health of potential jurors 
and their families are universal, but the intensity of these con-
cerns and the likelihood they will impact an individual’s willing-
ness to report for jury service differ significantly along demo-
graphic lines – particularly race, gender, and age. 

There is good news in this survey for court administrators. 
Public response to the pandemic, as well as protests across much 
of the country in the wake of George Floyd’s killing – the survey 
was fielded two weeks after that tragic event and 12 days after the 
country exceeded 100,000 deaths related to coronavirus – have 
not undermined public confidence in state courts, which remains 
consistent with the average confidence levels measured over 
eight years of annual polling on public attitudes toward the 
courts. Similarly, ratings of the overall job performance of state 
courts, while mixed (46 percent excellent/good, 51 percent just 
fair/poor) are consistent with longer-term trends and do not 
show any negative impacts of recent events. 

However, this survey makes clear that the public harbors sig-
nificant concerns about the courts’ ability to safely and effectively 
provide justice in a society where coronavirus remains a very real 
and present threat. They have high expectations for the steps 
courts must take to maximize the safety of all those entering 
courthouses, and while they are open to a range of technological 
solutions to minimize the need for in-person appearances, they 
also have doubts about how ‘remote’ justice would work and 

whether it could deliver the same fair, impartial process they 
expect from in-person proceedings. Regardless of how individual 
states decide to tackle the challenges of this new world, it is clear 
that proactive communication and consistent reassurance will be 
necessary to maintain public confidence and maximize participa-
tion in the jury process. 

Below are key findings across a number of key areas explored 
in this research: 

 
THE IMPACT OF CORONAVIRUS 
Direct impact is limited… Consistent with national coron-
avirus case records, just one percent of respondents reported 
testing positive for the virus, while 10 percent had received a 
negative test result, 7 percent reported experiencing symptoms 
consistent with the disease but not getting tested, and 81 percent 
reported not being tested or experiencing relevant symptoms. 
 
…but majority face high risk or other complications. The 
real impact of coronavirus on the likelihood of individuals 
reporting for jury duty lies not in their own personal experience 
with the virus, but rather in their fears for contracting it them-
selves or exposing others. This survey found that 55 percent of 
potential jurors face at least one obstacle that makes it dangerous 
or logistically impossible for them to report for jury duty if sum-
moned: 

 
•   47% say that either they or someone in their household  
    has an underlying medical condition that would make  
    them more vulnerable if they contracted the virus 
•   14% say they are currently the primary caregiver for an aging  
    parent or other elderly family member 
•   19% of those with kids say they could not leave their kids  
    without child care and are currently unable to secure reliable  
    child care 

 
Important demographic differences impact availability 
of jury pool. As is often the case when it comes to both health 
conditions and serving as a caregiver, there are clear gender 
and age dynamics at play here that would have a direct impact 
on courts’ ability to draw a representative jury pool. Just 41 
percent of men under age 50 face one of the three obstacles 
identified above, but that number rises to 52 percent among 
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seniors have both unlimited minutes and data while 32 percent 
of seniors have neither. Among those ages 50-64, just 59 percent 
have both while 19 percent have neither. Among those under 50, 
65 percent have both (including 79 percent with unlimited data) 
and just 7 percent have neither. 
 
Growing comfort with video conferencing services, but 
large demographic gaps emerge. Use of video conferencing 
services has exploded as a result of the coronavirus pandemic, 
and 70 percent of respondents in this survey say they have used 
these services at least once in the last three months, including 
more than half (52 percent) who have used ‘video conferencing 
services such as Zoom, WebEx, Skype, or Google Hangouts’ reg-
ularly over this time period. However, as with any measure of 
technology usage, significant demographic gaps emerge. Regular 
usage of these services is highest among college-educated women 
(73 percent), women under 50 (72 percent), and anyone under 
age 30 (69 percent); it is lowest among non- college educated 
men (31 percent), men over age 50 (38 percent), and of course, 
seniors (just 30 percent). 

We used this survey to measure not just experience with these 
services, but also how comfortable respondents would feel ‘using 
video conferencing services for meetings or appointments typi-
cally held in person,’ and 2-in-3 (66 percent) reported they 
would feel very or somewhat comfortable doing so. This number 
is much larger than the number who regularly use these services 
because men, across demographic lines, are much more likely to 
say they would be comfortable using these technologies despite 
a lack of experience with them. 

 
REPORTING FOR JURY DUTY 
Greater hesitation about reporting to courthouse than 
engaging in other activities. We asked respondents how com-
fortable they would personally feel engaging in a range of activi-
ties, regardless of current restrictions in their respective areas. We 
found that they are less comfortable reporting to their local  
courthouse or serving on a jury than engaging in any other activ-
ity tested, including going to other government buildings, going 
to a polling place, or eating out at a restaurant.  

women under 50, 57 percent among men ages 50+, and 65 
percent among women ages 50+. 

 
DIGITAL DIVIDE AND ACCESS TO TECHNOLOGY 
Vast majority of potential jurors have internet service at 
home. Overall, 85 percent report having some form of internet 
service at their home, and 79 percent say they have high-speed 
broadband service. What’s more, 95 percent say they have a cell 
phone of some sort, and 86 percent say they have a smartphone 
that provides them with the ability to connect to the internet and 
perform critical tasks such as sending and receiving e-mails or 
reviewing documents sent to them. Only 2 percent say they have 
no internet service at all. 
 
Some important differences in access emerge.  As we would 
expect, while overall access to the internet and internet-enabled 
devices is very high, age emerges as a critical variable. Only 70 
percent of seniors (ages 65+) have internet access at home, and 
less than 2-in-3 seniors (64 percent) have broadband access at 
home. Similarly, 86 percent of seniors have cell phones, but only 
64 percent own smartphones. While age restrictions on required 
service in many states mean seniors comprise a smaller portion 
of the potential jury pool than they do the population as a whole, 
they are nonetheless a critical constituency, and age 65 is not a 
rigid dividing line here – the older any potential juror is, the less 
likely they are to have internet access or internet-connected 
devices. 
 
Ability to participate in remote processes could be 
impacted by inconsistent cell phone plans. While overall cell 
phone access is extremely high, many potential jurors could be 
constrained by limits on their cell phone plans. As we detail later 
in this report, nearly half of potential jurors say they would rely 
on their cell phone if participating in a jury process remotely, and 
we can not automatically assume they will use broadband access, 
even if it is available. Just 58 percent report having both unlim-
ited minutes (70 percent overall) and unlimited data (68 percent 
overall), while 17 percent have neither of these features. Again, 
there is significant drop-off based on age. Just 43 percent of 
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ACTIVITIES IN A ‘POST’ PANDEMIC WORLD — % NOT COMFORTABLE

Please indicate how comfortable you would personally feel right now doing each of the  
following on a scale of 0 to 10, where 10 means extremely comfortable and 0 means 
extremely uncomfortable…

Total
Risk 

Obstacles
No Risk 

Obstacles
White LatinX

African 
American

Visiting with a close friend or family member at their home 23% 30% 14% 20% 17% 40%

Going out to the grocery store 27% 34% 20% 27% 22% 34%

Going to a polling place to vote 36% 43% 28% 34% 34% 42%

Going to a government office or public building 44% 49% 37% 42% 33% 57%

Eating out in a restaurant 50% 57% 42% 47% 44% 67%

Reporting to your local courthouse for jury duty if you received a 
summons requiring you to appear

52% 57% 47% 50% 47% 65%

Reporting to your local courthouse for jury duty 52% 59% 48% 49% 50% 73%

Serving on a jury if selected 54% 59% 48% 51% 49% 66%



Large majorities support universal mask requirements 
within the courthouse. Despite some loud voices of dissent, 
public polling has consistently shown that large majorities of 
Americans support requirements to wear masks in public places, 
and the courthouse is no different. We asked respondents what 
rules they would want to see regarding the wearing of masks if 
they should be required to report for jury duty: 
 
•   67 percent believe, ‘All individuals entering the courthouse  
    should be required to wear masks’ 
•   16 percent say, ‘Masks should be encouraged but not required  
    for all individuals entering the courthouse’ 
•   Just 13 percent believe, ‘There should be no rules regarding  
    masks in the courthouse’ 
 

Support for a mask requirement is high across most sub-
groups, but it peaks among African Americans (78 percent), 
seniors (77 percent) and college-educated women (81 percent). 

Among those who say they would be uncomfortable returning 
to a public courthouse, the number supporting a mask require-
ment jumps to 89 percent. There is also a marked partisan 
dynamic to this question that is greater than on any other ques-
tion in this survey, with support at 91 percent among Democrats, 
65 percent among Independents, and just 42 percent among 
Republicans. 
 
Temperature checks and coronavirus testing stand out as 
most important safety reassurances that court administra-
tors can take. We tested seven potential steps that court admin-
istrators could adopt to maximize the safety and health of all 
those entering public courthouses and asked respondents 
whether each step would make them more comfortable with the 
idea of reporting to the courthouse if necessary. More than 2-in-
3 said each of the measures tested would make them much more 
comfortable or somewhat more comfortable reporting to the 
courthouse, but two clearly stood out above the rest: 
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While all groups are less comfortable reporting to the court-
house or serving on a jury, resistance is greatest among African 
Americans, who are less likely to engage in any of the activities 
measured, and those with high-risk obstacles. Looking at the 
other end of the 0-10 scale employed in this measure, less than 
1-in-4 African Americans and less than 30 percent of those fac-
ing obstacles say they would be comfortable reporting to the 
courthouse or serving on a jury. 
 
Two-in-three say they would appear if summoned. Despite 
the concerns detailed above, jury duty is not a volunteer activity, 
and 66 percent say they would report for jury duty if summoned, 
while 29 percent say they would not. Familiar demographic dif-
ferences emerge on this question, although the gaps in self-
reported intention to report for jury service are much smaller than 
those above on the level of personal comfort with that action: 
 
•   Race – 69% of white respondents would report, compared to  
    64% of Hispanics and 58% of African Americans 
•   Gender – 74% of men would report, compared to 59% of  
    women 
•   Age – 74% of those under 50 would report, compared to 65%  
    of those ages 50-64 and 53% of seniors 
 

Predictably, those not facing high risk obstacles are more 
likely to report (70 percent) than those who do face such obsta-
cles (63 percent), but again, the gap is not as great as on their 
level of personal comfort. This underscores the stress and anxiety 
that many potential jurors are likely to feel if they are summoned 
to the courthouse and the need to consistently provide reassur-
ances in communications, as well as in the safety measures 
adopted at the courthouse. 

We should note that there was no difference in intention to 
report between those who had previously reported for jury duty, 
served on a jury, or been in their local courthouse for any reason 
within the last five years. In other words, familiarity with the 
physical building or the process does not make potential jurors 
any more likely to report. 

COURTHOUSE SAFETY MEASURES TO REASSURE POTENTIAL JURORS

Please indicate whether the implementation of this protective measure would make you much more comfortable, somewhat more comfort-
able, a little more comfortable, or no more comfortable reporting to your local courthouse for jury duty if you received a summons.

Much More 
Comfortable

Total More 
Comfortable

All prospective jurors will be tested for coronavirus, and anyone testing positive for an active infection 
will be dismissed immediately

59% 76%

The temperatures of all prospective jurors will be checked upon arrival at the courthouse, and anyone 
with a fever will be sent home immediately

53% 74%

Prospective jurors will be provided a large space in the courthouse reserved just for them where they 
can safely socially distance while waiting, eating meals, or taking breaks

48% 72%

Masks will be worn by all individuals you come in contact with throughout your time in the court-
house

48% 70%

Safe social distancing will be strictly enforced in all areas of the courthouse 47% 70%

All prospective jurors will be provided with masks to be worn throughout their time in the courthouse 47% 68%

Access to the courthouse will be restricted to essential court employees and prospective jurors 44% 71%



In addition to this question about remote proceedings, we 
also asked this year how likely they would be to use video con-
ferencing technology to report for jury duty (72 percent likely to 
use it, 25 percent not) or to serve as a member of a jury in a trial 
conducted remotely (64 percent likely to do so, 33 percent not).  
The fact that nearly 2-in-3 potential jurors are open to either of 
these solutions is encouraging, but it also obscures a difficult 
truth for court administrators – With the exception of African 
Americans, those who are least likely to report to the court-
house for jury duty because of health or safety concerns – espe-
cially seniors and older women – are also those least likely to 
embrace the possibility of remote proceedings.  So while new 
technologies and growing public openness to remote proceed-
ings offer a possible alternative to in-person appearances, they do 
not address the question of how to secure a representative jury 
pool. 
 
Given a choice, potential jurors prefer remote proceedings 
to reporting in person, but serious doubts remain. Potential 
jurors are divided on whether, if summoned to report for jury 
duty, they would be more comfortable appearing in person (25 
percent) or reporting remotely (41 percent), with 33 percent say-
ing they have no preference. We believe the fact that a plurality 
expresses a preference for remote proceedings reflects the pri-
macy of their concerns about safety and health rather than a vote 
of confidence in remote proceedings. Many of the same groups 
expressing the strongest preference for remote proceedings are 
those who express the greatest health concerns, including 
African Americans (prefer remote proceedings by 32 points) and 
older women (29 points). 

Reinforcing this interpretation, we found that 61 percent say 
they would be very concerned about their ability to receive a fair 
and impartial trial if they were party to a case that was tried 
online rather than in person, including 1-in-3 who says they 
would be very concerned. These concerns are remarkably consis-
tent across traditional demographic or ideological dividing lines 
and speak to how broad-based these concerns about the 
unknown will be for courts seeking to transition to a greater 
reliance on remote proceedings. 
 
Survey provides some clues about logistics of engaging in 
remote proceedings from home. In order to help court admin-
istrators put themselves in the shoes of potential jurors, we asked 
some questions about how they might approach remote proceed-
ings – in addition to the earlier questions about internet access, 
cell phone usage, and cell phone plans. We found that nearly 40 
percent report they would be unable to unable to isolate them-
selves in a quiet place for up to eight hours without being inter-
rupted, including 45 percent of parents and 58 percent of those 
in the lowest income bracket. 

We also asked what device or devices they would use if 
required to serve remotely on a jury and found the greatest num-
ber (59 percent) would rely on a laptop computer, followed by a 
cell phone (45 percent), a tablet computer (26 percent), and 
finally a desktop computer (25 percent). It is particularly note-
worthy that nearly half would rely on a cell phone for at least part 
of their participation – including more than half of African Amer-
icans, Hispanics, and younger jurors without a college degree.
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Given the broad support for all of these measures, but the 
unique intensity behind the only two to get majorities saying it 
would make them much more comfortable – coronavirus testing 
and temperature checks – we believe the best way to interpret this 
exercise is that the bottom five steps represent the minimum expec-
tations that most potential jurors or other visitors will have when 
they visit the courthouse, while the top two represent steps that 
courts could and should take, where possible, to send a powerful 
message that they are doing everything within their power to 
reduce the risk of exposure. 
 
Reassurances do not change most potential jurors’ minds 
about reporting if summoned. While the measures outlined 
above would make large majorities ‘more comfortable,’ they are not 
enough to change the calculus for most, as 71 percent at the end of 
the survey say they would likely report (up from 66 percent) while 
25 percent still say they would not (down from 29 percent). Per-
haps most importantly, these reassurances do not change the clear 
demographic dividing lines that could skew the representativeness 
of any jury poll as courthouses reopen. There is a clear hierarchy in 
this research about which groups are most likely to report, with 
gender, age, and race the most relevant variables. 

 
CONSIDERING REMOTE PROCEEDINGS 
Massive shift in attitudes toward remote proceedings. In 
2014, we measured public attitudes toward the concept of appear-
ing remotely via video conferencing and found a majority saying 
they would be unlikely to use such an option (43 percent likely, 55 
percent unlikely). Six years later, 64 percent say they would be 
likely to use these services to appear remotely while just 33 percent 
say they would not. While it is impossible to say exactly what has 
driven such a dramatic shift in attitudes, it is safe to assume we are 
seeing a combination of increased comfort with and confidence in 
the relevant technologies, as well as public health concerns driven 
by the coronavirus pandemic. 

GREATEST LIKELIHOOD OF 

REPORTING (80%+)

Younger white men 

Conservative white men

Non-college educated white men

MEDIUM LIKELIHOOD OF 

REPORTING (65-75%) 

Younger Hispanic men

Younger white women

College-educated white men

Older white men 

Older Hispanic men 

African American men

LEAST LIKELIHOOD OF 

REPORTING (45-60%) 

Younger Hispanic women 

Younger African American women 

Older white women 

Older Hispanic women 

Older African American women 
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INTRODUCTION 
The year 2020 is one that the legal system, and the world as a 

whole, will not soon forget. In the midst of a global pandemic, 
we have been asked to stay at home, people have lost their jobs 
in droves, and enforced social distancing protocols have caused 
courts throughout the country to close fully or partially. In an 
effort to minimize the disruptions caused by COVID-19, courts 
quickly began to restructure their processes and use virtual ser-
vices to continue assisting the public. Now, months into the pan-
demic, it is clearer than ever that courts must provide both in-
person and virtual self-help services, with an emphasis on 
increasing access to information in order for self-represented lit-
igants to receive the help they need. Consider that in a normal 
year, more than 70 percent of civil and family cases involve at 
least one self-represented party.1 Many of these litigants 
encounter great difficulty in understanding what to do and when 
to do it.  

Recognizing that many courts and legal service providers have 
made successful initial transitions to virtual services, IAALS, the 
Institute for the Advancement of the American Legal System at 
the University of Denver, wanted to explore in detail how these 
organizations accomplished it. The lessons learned from one 
organization can be helpful to others that are still amending their 
existing services or are exploring adding virtual services. IAALS 
reached out to organizations that have demonstrated a strong 
ability to adapt and have been innovative in how they provide 
services to self-represented litigants, both in-person and virtually. 
This report’s appendix describes our methodological approach, 
including our participants, recruitment, and interview protocol.2 

This report details how these courts, self-help centers, legal 
aid centers, and law/public libraries made the transition to 
remote services, including what their existing processes con-

sisted of, how they messaged the changes to their customers, the 
ways in which they balanced remote services with in-person 
needs, the technologies they used, and the limitations caused by 
existing infrastructure. We then highlight the specific considera-
tions these organizations made due to the demands brought on 
by the pandemic, the immense value produced by partnerships, 
and the multitude of benefits created by moving services virtu-
ally, irrespective of the broader pandemic context. 
 
BACKGROUND 

This report is part of IAALS’ contribution to the Family Justice 
Initiative (FJI) project, which is a partnership between IAALS, the 
National Center for State Courts (NCSC), and the National Coun-
cil of Juvenile and Family Court Judges (NCJFCJ).3 FJI received 
oversight and guidance from a subcommittee of the Conference of 
Chief Justices (CCJ) and the Conference of State Court Adminis-
trators (COSCA) Joint Committee on Children and Families, and 
was supported by a grant from the State Justice Institute.  

FJI was established in the fall of 2017 to provide courts across 
the country with validated, data-informed strategies for improv-
ing the way they process domestic relations cases. Project part-
ners first conducted a national study of domestic relations case 
processing, which then informed the development of the FJI 
Principles for Family Justice Reform4: 13 ways courts can improve 
how domestic relations cases are handled. In February 2019, CCJ 
passed Resolution 3 supporting the Principles.5  

Due to the pandemic, implementation of the FJI Principles in 
four pilot jurisdictions was halted and the project shifted to pro-
viding insights that help courts navigate the new challenges they 
faced, including the development of additional recommendations 
that have been endorsed by CCJ and COSCA in Resolution 4.6 Two 
of the six recommendations focus on “simplify[ing] court proce-
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dures so that self-represented parties . . . can meaningfully engage 
in the justice system,” and “ensur[ing] that self-help information 
and services are available both in person and remotely so that all 
litigants can access the full range of court self-help in the manner 
that is most appropriate for their needs.”7 As the project shifted, 
there was an identified need to share how courts and legal service 
providers are navigating the challenges of serving the public in 
this unprecedented time, with an emphasis on how they reach 
self-represented litigants. This report does just that. 
 
TRANSITIONING TO REMOTE SERVICES  
 
EXISTING TECHNOLOGIES & PATHWAYS OF  
COMMUNICATION 

It was clear when talking with our organizations that their 
existing channels of communication—both internal and exter-
nal—were instrumental in efforts to adapt during the pandemic.  

Simple and ubiquitous tools like phone lines and email 
accounts were effective in ensuring as little delay as possible in 
serving self-represented litigants remotely. Before the pandemic, 
Legal Aid Center of Southern Nevada’s standalone Family Law and 
Civil Law Self-Help Centers served customers in person and via 
email. In 2019, the Civil Law Self-Help Center served 47,725 peo-
ple, the majority of whom were walk-in customers. When the pan-
demic hit, the Centers’ immediate transition to remote service 
involved setting up additional phone lines to connect customers 
with remote service providers. Similarly, before the pandemic, 
Legal Aid Center of Southern Nevada operated seven in-
person Ask-A-Lawyer programs. During the pandemic, these pro-
grams were switched to remote telephonic consultations, and 
attendance has increased. At the Self-Help Center in Orange 
County, self-represented litigants previously had to stand in line to 
talk to window clerks, and only after a litigant spoke with a clerk 
and had completed forms could they be routed to a paralegal or an 
attorney for additional help. When transitioning to remote service, 
the Self-Help Center in many instances directed incoming calls 
from self-represented litigants to attorneys working remotely.  

Like routing existing phone lines, forwarding email also 
proved for the organizations to be a simple but effective means of 
ensuring continuity of service for self-represented litigants. In 
Pima County, Arizona, the court’s website lists an email address 
for the Law Library, allowing customers to email their questions 
to staff. The Law Library staff working remotely were able to 
access their email account from home by entering their creden-
tials on Office.com, which was a smooth transition because the 
Law Library had set up this configuration prior to the pandemic. 
Since all staff were receiving and responding to the emails, they 
used a tracking sheet to coordinate responses. The Orange 
County Self-Help Center created a separate email address as a 
means through which to allow self-represented litigants to file 
their forms electronically.     

The organizations we spoke with also employed newer tech-
nologies, like video-conferencing and live chat platforms, to 
serve self-represented litigants remotely. The Deschutes County 

Access to Justice Committee, in partnership with area libraries, 
runs a weekly Lawyer in the Library program, where individuals 
can receive free 30-minute consultations with an attorney on a 
variety of areas of law. When pandemic restrictions went into 
place, the library’s Zoom subscription was used to continue the 
program remotely on the same evening it was previously offered 
in person. Program intake forms are hosted on the library’s web-
site and the completed online forms are sent directly to the 
library upon submission. Participants are sent Zoom information 
prior to the call and have an option of connecting with video or 
simply dialing in. The exit survey for litigants to fill out after their 
appointment was also moved online, but survey completion rates 
have since dropped. The feedback the library has received to date 
about the remote service, though, is very positive.  

Similarly, the Alaska Self-Help Center will be using Zoom to 
broadcast a formerly in-person family law education class held 
every Friday for self-represented litigants. Currently, and until 
the launch of the Zoom class, Center staff are offering individual 
phone sessions. Parties are mailed or emailed the class Power-
Point presentation, and self-represented litigants can call and 
speak with a facilitator to ask questions about it.  

The decision of which technology would be best to reach clien-
tele was not as cut and dry for every organization. While trial and 
error was necessary at times, the end result proved to be worth it.  

7. Id. 
8. In the Utah Supreme Court and Utah Judicial Council: Administra-

tive Order for Court Operations During Pandemic (Mar. 21, 2020), 

https://www.utcourts.gov/alerts/docs/20200320%20-%20Pan-
demic%20Administrative%20Order.pdf.  
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The Salt Lake City Justice Court hears traffic and criminal 
cases, and like the majority of courts across the country, the court 
had to significantly limit the in-person services it provided when 
the pandemic hit. The court could only hear in-person cases if 
there were exigent circumstances, and it initially did not have the 
infrastructure to conduct virtual hearings. For the first 3 ½ months 
of the pandemic, the court was scheduling cases 16 weeks out, 
based on the Utah Supreme Court’s order that spoke of a June 1 
restart date.8 Around the same time, the court began to create the 
infrastructure for virtual hearings. Once that infrastructure was 
created, the court put out disposition calendars where parties, on 
a voluntary basis, could come forward to handle their cases. 
These calendars remained mostly empty and, on top of that, many 
of the parties whose cases were set toward the beginning of the 
pandemic were failing to appear for their virtual hearings. 

In an effort to whittle down the backlog of cases that was cre-
ated from the need to cancel and reschedule hearings four months 
out, the court implemented two Doodle calendars (one for 
arraignments and one for hearings) through which parties were 
ordered to schedule when their case would be heard. The ratio-
nale was that cases would be heard when they were actually 
ready, including parties who were ready to have their cases heard 
now. Parties were provided options of 15-minute slots for every 
weekday from 9 a.m. through noon and from 1:30 through 4:30 
p.m. These calendars were standalone, not integrated with the 
court calendars, so the court created calendars based on the 
bookings and provided them to the judges two weeks in advance  

continued 



9. NAT’L CTR. FOR STATE COURTS, supra note 4, at 7.   

 
To provide self-represented litigants with greater access to 

help, the organizations looked at each of their existing channels 
of communication and formulated a plan to maximize the impact 
of each channel. Some of the organizations, such as the Pima 
County Law Library, also took into account each staff member’s 
availability, based on whether they were working in person or 
remotely. 

MESSAGING TO LITIGANTS ABOUT SERVICE 
CHANGES 

The organizations we spoke with are justifiably proud of their 
rapid transition from in-person service locations to remote access 
services. One of the lingering challenges for many is the messag-
ing to the community about the services that are available and 
how to access those services. In Pima County, Arizona, the Law 
Library staff learned that A-frame sidewalk signs with too much 
information were not as helpful as simple signs with limited 
information. They discovered that limiting contact information 
to only the Law Library’s phone number on signs inside the  
courthouse allowed for the quickest response from the Law 
Library staff. Library staff also provided the clerk and the infor-
mation booth staff on the first floor with some of the most com-
monly requested forms. 

Several organizations proactively reached out to self-repre-
sented litigants to share information on how to access remote ser-
vices, and even provided lists of available resources. This was 
accomplished through press releases and on the front page of 
their websites. In Madison County, Illinois, the Law Library has 
always had an active phone line and email address; however, 
these were not broadly advertised, as the Law Library encouraged 

in-person visits. Today, the phone numbers and email addresses 
are publicized heavily through press releases and courthouse sig-
nage, and they remain in high usage, even though the Law 
Library has re-opened on an appointment-only basis. 

Other organizations are reaching out to the public in ways not 
traditionally used by courts and legal service providers. Legal Aid 
Center of Southern Nevada has used social media to spread the 
word about legal updates and new programs. For example, the 
Center recently launched an Instagram account, given the popu-
larity of that platform, in an effort to reach more people. Staff 
share on multiple other social media channels as well (e.g., Twit-
ter, Facebook, and YouTube), with updates about the landscape 
of evictions in Nevada and the Centers for Disease Control and 
Prevention moratorium. The Center also has an eviction meme 
pinned to its Facebook page that has been shared over 200 
times. Additionally, the Center has added more videos to its 
social media channels to explain programs such as the Small 
Business Legal Advice Project. At the end of June 2020, Legal Aid 
Center of Southern Nevada hired a Digital Media & Design Coor-
dinator who has helped the Center improve its online outreach 
during this critical time. The new coordinator has created videos 
and memes, resulting in an increase in new followers across the 
different social media channels.  

 
BALANCING REMOTE SERVICE DELIVERY WITH IN-
PERSON LITIGANT NEEDS 

How to serve self-represented litigants who have limited 
access to or limited levels of comfort with technology is an issue 
that courts and legal service providers were already wrestling 
with before the pandemic. Family Justice Initiative Principle 4 
calls on courts to ensure that self-help information and services 
are available both in-person and remotely so that all litigants can 
access the full range of court self-help in the manner that is most 
appropriate for their needs.9  
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of hearings. In an effort to simplify this new scheduling process, 
the judges using this booking model agreed to hear each other’s 
cases so parties booking a hearing or arraignment could do so 
on a single calendar without the worry that the judge of their case 
was not available at that specific time. 

The initial purpose of using a Doodle calendar was to decrease 
the backlog of cases, which it achieved, but an added benefit was 
that the large failure to appear rates dropped dramatically to 
almost zero. 

The Pima County Law Library has only four staff members, 
some of whom continued to work from the Law Library and some 
from home. In addition to using email to answer self-represented 
litigants’ questions, library staff also utilize existing phone lines. 
Additionally, staff respond to a statewide live chat service housed 
on Arizona Court Help’s general website. 

All staff were tasked with responding to email inquiries, but 
telephone and chat requests were divided up based on where 
staff was working. To save IT the trouble of reconfiguring the 
phone lines so that they are routed to home phones, staff working 
in the Law Library are responsible for answering telephone call 
inquiries; staff working from home are tasked with answering 
emails and covering shifts on the statewide chat.

The Pima County Law Library manages a pickup station that 
sits right outside of the courthouse. Self-represented litigants can 
pick up forms and other self-help materials without being incon-
venienced by checkpoint security and temperature stands, and it 
limits their exposure to others.  

Law Library staff label envelopes containing paperwork for 
self-represented litigants with pseudonyms, to protect privacy and 
to ensure people pick up the correct packet. In communicating 
with self-represented litigants, staff use terms like “fake name,” or 
“code word,” or “code name”; they never use the word “pseudo-
nym.” Over time, staff learned that generic code words led to 
duplicate pseudonyms, which could cause people to pick up the 
wrong paperwork. Pseudonyms that are unique and memorable 
to the person picking up the paperwork worked much better.  

The Law Library created a Packet Pickup Checklist to track the 
customer’s first name and their choice of pseudonym. Packets are 
removed from the outdoor table after three days, and the tracking 
sheet allows staff to easily replicate the paperwork if needed. It 
was so rare that staff needed to create a duplicate packet for 
someone that they stopped tracking after a while. 



But prior to the pandemic, connecting with self-represented 
litigants in person or providing physical hard copies was usually 
an easy alternative to online services (barring geographic limita-
tions). Some of the organizations we spoke with were able to 
continue in-person service—albeit in a limited fashion and often 
by appointment. But for others, ensuring that this backup path-
way to service was still available through pandemic shutdowns 
and limited re-openings has taken some creativity.  

Several of the organizations we spoke with have a protocol in 
place for leaving hard copies of forms and self-help materials in 
a place that self-represented litigants can physically access. 

The transition to virtual hearings also presented challenges for 
self-represented litigants with limited or no access to technology. 
When the Salt Lake City Justice Court transferred to virtual hear-
ings, self-represented litigants needing to access the court’s Doo-
dle hearing scheduler (discussed above), but who lacked the 
technology to do so, could either call the court or enter the  
courthouse and speak with a judicial assistant to schedule their 
hearing. For litigants who do not have access to the technology 
required to participate in their virtual hearing, they can go to the 
courthouse and use one of two courtrooms that have been 
equipped with Cisco Webex Room Kits. The court also has a few 
iPad stands that self-represented litigants can use from outside 
the courthouse to participate in their hearing if they are unable 
to enter the courthouse for safety reasons (e.g., a self-represented 
litigant is barred by the Utah Supreme Court’s pandemic order 
but has court business that they absolutely need taken care of).  

 
LIMITATIONS OF AND CHALLENGES WITH EXISTING 
INFRASTRUCTURE  

Some of the organizations that we spoke with experienced a 
variety of service and staffing limitations upon being forced to go 
remote.  

The challenges presented by having too few phone lines avail-
able to connect staff and customers came up in our conversations. 
For example, the Orange County Self-Help Center had a limited 
number of phone lines, so instead of clerks and paralegals serving 
as the first source of help for self-represented litigants and answer-
ing their calls, calls were instead re-routed to connect self-repre-
sented litigants with the Center’s attorney providers. As a 
workaround to this limitation, the Center is currently working to 
expand their capacity, creating a hotline where callers will self-
triage through a variety of recorded options (e.g., “for family law, 
press 3”), with the option of speaking with a clerk. If the clerk is 
unable to answer the caller’s question or provide other informa-
tion, the caller will ultimately be routed to a paralegal or attorney 
as appropriate for more specialized and in-depth services. In Illi-
nois, the Madison County Law Library also did not have the capa-
bility to transfer calls to staff working remotely. Instead, a message 
was left on the main line voicemail instructing callers to leave 
their contact information so that Law Library staff could return 
their call or follow up via email. The line is shared across all staff, 
and Google Voice allows staff to return a litigant’s call without 
releasing their personal phone numbers.  

 
At least one of the organizations, Philadelphia Legal Assis-

tance (PLA), was able to take its limited existing infrastructure 
and, within a matter of days, transform it into a tool that could 
serve hundreds of people at a time. 

The sudden need brought on by the pandemic to equip court 
and legal service provider staff with the technology and commu-
nications infrastructure necessary for remote work has prompted 
the National Center for State Courts (among others) to release 
best practices on post-pandemic technology and court opera-
tions. The Guiding Principles for Post-Pandemic Court Technology 
recommends that “[c]ourts should implement technology that is 
deliberately designed to allow court staff, judicial officers, and 
external court users to advance court processes remotely where 
appropriate, while respecting the fundamental court processes 
that will always be best served by live participation.”10 The report 
goes on to state that courts should build supportive infrastruc-
ture, including the expectation of good home internet connec-
tions, for their employees to work from home. 

 
PANDEMIC-SPECIFIC CONSIDERATIONS 

This pandemic has created a large spike in demand on a hand-
ful of legal issues. As businesses were forced to close their doors 
and people were required to remain at home, legal service 
providers began to see an increase in need on the issues of unem-
ployment benefits, eviction matters, and domestic violence. 
Some courts across the country remained open to hear matters 
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10. NAT’L CTR. FOR STATE COURTS, GUIDING PRINCIPLES FOR POST-PANDEMIC 
COURT TECHNOLOGY: A PANDEMIC RESOURCE FROM CCJ/COSCA 7 (July 
16, 2020), https://www.ncsc.org/__data/assets/pdf_file/0014/42332/ 

Guiding-Principles-for-Court-Technology.pdf [hereinafter GUIDING 
PRINCIPLES FOR POST-PANDEMIC COURT TECHNOLOGY]. 

Philadelphia Legal Assistance provides free civil legal services 
to low-income people in Philadelphia. Prior to the pandemic, PLA 
had a limited number of staff and phone lines to help self-repre-
sented litigants. When the pandemic hit, PLA was forced to close 
down their in-person services, and during that time noticed that 
there was an increasing need to help people with their application 
for unemployment benefits. In order to reach self-represented liti-
gants in greater numbers, PLA started to use Twilio to reach their 
clientele remotely. Twilio is a cloud communications platform that 
allows businesses to create a variety of tools, including configura-
tion of phone numbers to receive and route phone calls, and 
automation of voice, text messages, and email.  

Familiar with Twilio prior to the pandemic, PLA used the plat-
form to create a robust hotline by providing the public with a con-
tact number they purchased from Twilio. When someone calls that 
number, it first goes to Twilio, which then sends a message to a 
PLA web server, and that server responds to Twilio with instruc-
tions on what to do (e.g., route the incoming call to available 
phones used by PLA employees or volunteers). Twilio would know 
which phones to route calls to because PLA’s server would guide 
Twilio to a dashboard they created that the volunteers had access 
to and through which they could indicate availability to take calls. 
This is a powerful tool because it allows PLA to use a product that 
can integrate with their existing systems; however, it did require 
someone at PLA to know how to write code to connect Twilio to 
their system. 



deemed essential (e.g., protection orders), but courts alone could 
not help the large swath of self-represented litigants with these 
specific needs. 

The use of virtual services is one extremely effective way to 
assist self-represented litigants with high-volume issues because 
it is scalable across much broader populations than in-person 
services. As mentioned above, PLA noticed an increase in people 
reaching out for help with applying for unemployment benefits. 
PLA, through its newly created hotline, worked with volunteers 
to help far more people apply for unemployment benefits than it 
would have been able to do alone.  

In addition to using technology to allow more people to be 
served, technology can also be used to reduce the amount of 
direct help self-represented litigants need from legal service 
providers. This can be accomplished in multiple ways, such as 
using technology to simplify the filling out of forms and also by 
providing a greater amount of legal information to self-repre-
sented litigants prior to them asking for help. 

 
VALUE OF PARTNERSHIPS 

Courts and legal service providers often partner with other 
organizations to support both their needs and the needs of self-
represented litigants. The value of the partnerships these organi-
zations create cannot be overstated.  

Courts often have limited resources in terms of money, peo-
ple, and space, and partnering with another organization is an 
easy and cost-effective way to increase the support they are able 
to provide to self-represented litigants. In 2016, the Deschutes 
County Circuit Court and the Deschutes County Bar Association 
organized an Access to Justice Committee. On that committee 
was a representative from the Deschutes County Public Library, 
and that same year the Law Library moved from the county’s 
offices to the public library. This transfer allowed the Law Library 
to remain open for more hours per week, providing self-repre-

sented litigants with increased access. In 2017, the Access to Jus-
tice Committee created the Lawyer in the Library program men-
tioned above, and it was this same partnership that determined 
they could use Zoom as a solution to keep running the Lawyer in 
the Library program.  

Legal Aid Center of Southern Nevada collaborated with the 
Eighth Judicial District Court and the Las Vegas Justice Court in 
creating online options for TPOs and evictions, which have 
helped ensure access to justice for the community during the 
pandemic. In addition, the respective organizations’ IT teams 
worked closely together to rapidly implement a new phone tree 
and phone lines so that self-represented litigants could connect 
with the Family Law and Civil Law Self-Help Centers that were 
closed to the public. These partnerships have proved to be 
invaluable.  

Pennsylvania’s PLA also leveraged partnerships to increase the 
organization’s reach. When PLA recognized that there was an 
increased need in helping people apply for unemployment ben-
efits, PLA also knew that its limited staff would not be sufficient 
to help with this specific need. PLA reached out to law schools, 
large law firms, and the Philadelphia Bar Association to find vol-
unteers willing to help. These organizations advertised PLA’s pro 
bono opportunity on email lists, and PLA received over 100 
requests to help by mostly lawyers and law students—far more 
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Legal Aid Center of Southern Nevada had been using Tyler 
Technologies’ Odyssey Guide & File service for a few years prior 
to the pandemic. Odyssey Guide & File is an online tool that 
guides self-represented litigants through an interview, using their 
answers to generate completed court forms. The purpose of hav-
ing self-represented litigants fill out forms in this way is that they 
are more likely to be able to correctly complete the form on their 
own without reaching out for help. While the Center had been 
using this tool for a number of its forms (e.g., divorce, custody, 
probate, and small claims), it recognized that the pandemic cre-
ated a need for other forms to be more readily accessible and 
easy to complete.  

When the pandemic hit, the main concern for Legal Aid Center 
of Southern Nevada was to ensure temporary protection order 
(TPO) applicants could still have access to the court. By mid-April, 
the online TPO interview was launched, allowing applicants to 
more easily complete forms at their convenience. E-signatures and 
e-filing capabilities were also added. To assist with e-filing ques-
tions, which are common for self-represented litigants, staff cre-
ated an easy-to-follow e-filing guide, which is available online in 
English and Spanish. More recently, Legal Aid Center of Southern 
Nevada added an online Tenant Answer to Summary Eviction 
form with e-filing capabilities.

The Pima County Law Library determined that for a variety of 
reasons, including having limited staff, it was in the Law Library’s 
best interest to go remote even though the courthouse remained 
open. The director made it a priority to inform every other depart-
ment inside the courthouse of their decision. They spoke with each 
department about how their move to remote services would affect 
that department, and they provided a number of departments that 
frequently interact with litigants (e.g., the clerk’s department) with 
hand-made flyers to hand out to self-represented litigants with 
information on how they can still receive help from the Law 
Library.  

As previously noted, the Law Library created a pickup station 
for self-represented litigants to pick up documents they could not 
receive online or through email. The director reached out to court 
security to inform them about the pickup station right outside the 
courthouse. Understandably so, security was concerned about 
someone stealing the envelopes and obtaining sensitive informa-
tion, but their concerns were alleviated when the director 
explained that each envelope had a fake name that only staff and 
the self-represented litigant recognized, and the forms inside each 
envelope did not have any personal, identifiable information. 

The Law Library also had to inform external partnerships about 
the changes it was making. Prior to the pandemic, the Law Library 
held a subscription to Westlaw online, which allowed self-repre-
sented litigants access to Westlaw at the Law Library. When the 
Law Library went remote, the director reached out to her Westlaw 
representative who provided remote passwords for staff working 
from home, and suggested an immediate workaround involving 
Westlaw reference attorneys so that self-represented litigants 
could still access Westlaw content. At a later date, Westlaw pro-
vided direct remote access for self-represented litigants, and self-
represented litigants can now have a limited amount of free time 
to look up legal issues from their personal devices.



11. It was stressed to us during our interviews that the preferred online 
format for forms is a court-maintained website that is updated reg-
ularly, as opposed to placing forms on the cloud where they have a 
greater potential to be abandoned.  

12. GUIDING PRINCIPLES FOR POST-PANDEMIC COURT TECHNOLOGY, supra 
note 10, at 2. 

13. It cannot be overstated that there is a digital divide where many peo-

ple lack access to the internet or the technology necessary to partic-
ipate in remote services. There must be avenues available for all peo-
ple to be able to receive the legal help they need. See Josh Waldman, 
Pro Bono Net’s Work on Digital Equity (Digital Divide Blog Series: Part 
3), CONNECTING JUSTICE COMMUNITIES (Aug. 20, 2020), 
https://www.connectingjusticecommunities.com/digital-divide-part-
3/2020/08/.  

than they needed. And because this service was completely 
remote, PLA even had one of its volunteers helping out from 
Puerto Rico.  

In addition to external partnerships, courts and some larger 
legal service providers often have multiple internal departments 
that must work together and form their own partnerships in 
order to run smoothly and effectively. It is vital that these depart-
ments inform each other early and often as to what they are 
doing and how it will affect their partnership. 

In moving services remotely, it is likely that legal service 
providers will need to form new partnerships due to the changes 
in the way services are provided. When Pima County’s Law 
Library moved to providing services remotely, self-represented 
litigants could no longer use the Law Library’s equipment to pho-
tocopy and scan their documents. Understanding that this is a 
service that many self-represented litigants would continue to 
need, the director provided information on its flyers about the 
public library across the street where self-represented litigants 
could scan and copy documents. The director also reached out to 
the staff at the public library to inform them that they would 
likely see an increase in people coming to use their photo-
copiers/scanners.  

Whether looking to begin offering virtual services or wanting 
to increase the amount of virtual services offered, there are a vari-
ety of organizations looking to partner with legal service 
providers with the goal of making that transition easier. 

 
BEYOND THE PANDEMIC  

Courts and legal service providers are in the service industry, 
and any organization in the service industry must care deeply 
about the experience of its clientele. Even beyond the pandemic, 
moving court processes online provides a number of benefits for 
self-represented litigants. One benefit is the ease with which they 
can participate in their case without coming to the courthouse. 
They can quickly and easily access the court from home or from 
work without having to take time off work; find someone to 
watch their kids; or pay for public transportation to, or parking 
at, the courthouse building. Remote services also help the elderly, 
disabled, and others who have difficulty traveling with easier 
access to court services. 

Another benefit of remote services is the access it provides to 
litigants who may not feel comfortable or safe walking into a 
courthouse to ask for help. As the NCSC’s Guiding Principles for 
Post-Pandemic Court Technology points out, technology “provides 
a unique opportunity for courts to ensure that all parties to a dis-
pute—regardless of race, ethnicity, gender, English proficiency, 
disability, socio-economic status or whether they are self-repre-
sented—have the opportunity to meaningfully participate in 
court processes and be heard by a neutral third-party who will 
render a speedy and fair decision.”12 With remote services, any-
one13 can call, email, and even converse through online chat with 

court staff to get answers to legal information questions without 
the fear of entering a courthouse. 

An additional benefit of providing remote services is that 
those who still wish to go into the courthouse for help will expe-
rience smaller crowds, shorter lines, and more readily accessible 
staff during their visit. 

The organizations we spoke with are contemplating retaining 
at least some of the remote services they created when they were 
required to close in-person facilities. When Legal Aid Center of 
Southern Nevada moved to virtual services via telephone and 
email, they realized they were serving a greater portion of the 
population than when they provided mainly in-person services. 
Because of that, they have decided that after they return to pro-
viding in-person services, they will continue to offer remote 
assistance to all via phone and email, which will be of particular 
value to the elderly and disabled. 

The Orange County, California, Court’s pre-pandemic goal 
was to bring fewer self-represented litigants into the courthouse 
so that they could receive the help they need without leaving 
home, and thereby reduce foot traffic inside the courthouse 
building. The pandemic accelerated this goal and the Self-Help 
Center is working to create a hotline system to help answer self-
represented litigants’ questions. Another recognized benefit of 
remote services is that self-represented litigants who normally 
would not reach out for help because they are concerned about 
entering the courthouse for one reason or another are now call-
ing and receiving the assistance they need. 

In Madison County, Illinois, the Law Library has reopened but 
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LawHelp Interactive (LHI) is a website operated by Pro Bono 
Net that helps self-represented litigants fill out legal documents for 
free. It was developed to help legal aid organizations, pro bono 
programs, and court-based access to justice programs implement 
the automation of documents. Document automation, or document 
assembly, software provides users with easy-to-understand inter-
view-type questions, and uses the answers provided by the user to 
create a completed electronic document.  

Organizations such as Legal Aid Services of Oklahoma part-
ner with the LHI program to turn its existing forms into automated 
forms for self-represented litigants and pro bono volunteers. The 
use of automated forms is beneficial because it allows self-repre-
sented litigants the ability to fill out forms without assistance. 
Additionally, by courts and legal service providers moving their 
forms online11 they are also providing self-represented litigants 
with the ability to access forms at any time and location that is 
convenient for them. And since the forms existed before the pan-
demic, enabling these remote workflows allowed the groups 
involved to focus on simplifying processes and strengthening their 
partnerships to quickly respond to needs in child support, child 
guardianship, and domestic violence cases.



14. JOHN M. GREACEN, INST. FOR THE ADVANCEMENT OF THE AM. LEGAL SYS., 
EIGHTEEN WAYS COURTS SHOULD USE TECHNOLOGY TO BETTER SERVE 
THEIR CUSTOMERS (Oct. 30, 2018), https://iaals.du.edu/publica-

tions/eighteen-ways-courts-should-use-technology-better-serve-
their-customers.  

with only a limited number of self-represented litigants able to 
access it at a time, through scheduled appointments. Once a 
return to a more typical schedule is permitted, the Law Library 
plans to continue to encourage people to ask questions via email. 
The Law Library has received a positive response from those who 
have used email to communicate with staff, and continuing this 
option will save many self-represented litigants a visit to the Law 
Library and will free up space for others. 

CONCLUSION 
Long before the COVID-19 pandemic, there has been a call 

for courts to use the readily available technology that so many 
other major industries are using to reach and serve their cus-
tomers.14 While courts were slowly beginning to move in that 
direction, the pandemic forced them to make that transition a 
priority. No court or legal service provider would say that the 
abrupt nature with which their organization was forced to go 
remote was ideal, and while we all hope that one day we can 
gather together in large groups like we used to, we have learned 
as an industry that there are significant benefits to providing 
remote services. Self-represented litigants can have greater access 
to the help they need and can feel safer and more secure by 
receiving that help from the comfort of their own home. Addi-
tionally, they can have greater convenience when they seek help 
(especially when services are asynchronous and online), and they 
can avoid worrying about the need for childcare, the cost of 
parking, and the interference with work. Those providing the 
legal service help also benefit greatly as they can reach more peo-

ple using less resources and can do so without being limited to 
one location. 

These organizations have provided examples of not only the 
benefits that come from moving services virtually, but also the 
important considerations that must be made while doing so. 
Courts and legal service providers should analyze their existing 
technological infrastructure, think through how they will effec-
tively notify litigants of any changes made, resolve how to bal-
ance remote services with in-person needs, and develop the part-
nerships necessary to be successful. Though the pandemic has 
created immense challenges, we can and must use the lessons 
learned during this time to make a system that works better for 
everyone. 

 
APPENDIX: METHODS 
 
RECRUITMENT AND PARTICIPANTS 

From March through June 2020, IAALS sought out organiza-
tions that either participated in or were mentioned in the follow-
ing sources: 

 
•   Emails from a variety of Self-Represented Litigation Network  
    working groups 
•   Weekly coronavirus podcast from the National Association for  
    Court Management 
•   Court Talk podcast from the National Center for State Courts  
    (NCSC) 
•   Tiny Chats from the NCSC 
•   Resources from the American Bar Association Coronavirus  
    Task Force 
•   Resources from the Pro Bono Net COVID-19 webpage 

 
Each of these sources provided examples of how courts and 

other legal service providers have restructured their processes to 
serve self-represented litigants virtually. We reviewed the infor-
mation provided in these resources and selected nine organiza-
tions that varied in location, type of organization, and type of 
innovative transition to virtual services. 

We reached out via email either to known contacts at these 
organizations or to constituents we work with who knew some-
one within these organizations. We requested an interview with 
someone who had worked directly on the process of transition-
ing to virtual services, and further asked to connect with the per-
son most knowledgeable on the process in question. In total, we 
spoke with 11 participants (two participants each in Oklahoma 
and Oregon and one participant in each of the remaining juris-
dictions).  

 
MATERIALS AND PROCEDURE  

We designed our interview protocol to explore three main 
phases of each organization’s transition to providing services vir-
tually: 

 
•   What services the organization provided pre-pandemic and  
    how those services were provided; 
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The Self-Help Center in Anchorage, Alaska, previously pro-
vided an in-person family law class for self-represented litigants. 
This class included a co-parenting video, a PowerPoint presenta-
tion, and a Q&A session. When the Self-Help Center could no 
longer provide in-person services, self-represented litigants were 
mailed or emailed a copy of the PowerPoint presentation along 
with a phone number to the Self-Help Center for them to call once 
they have reviewed all the information—in place of the Q&A ses-
sion. The staff is now working on transitioning to a virtual class 
via Zoom, showing the same video and PowerPoint with a live 
Q&A session.  

One benefit the Self-Help Center recognized in providing 
phone sessions for the class was that it is now able to reach a 
much larger percentage of the population. Given the vast size of 
the state, the widely dispersed population in Alaska, and the 
inability and impracticability for many to travel to Anchorage for 
this class, there is now the potential to modify the class even fur-
ther so that anyone in Alaska can take the class from home. 

The Self-Help Center staff recognize that some people learn 
better through hearing than reading, which is why the Center is 
working on using Zoom to broadcast its class rather than just 
sending the PowerPoint to parties with the option of a phone 
call. And if the class proves successful and can reach a greater 
number of self-represented litigants statewide, staff is unsure 
whether it will return to in-person classes after the pandemic.



15. The interviews did not capture every service each organization has 
transitioned to virtual. 
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Roles of Interview 
Participants

Location
Type of  

Organization

Solution to Transition 
to Virtual Services 
(not exhaustive)15

Alaska Self-Help 
Center

Director of Alaska Court 
System Self-Help and  

Language Access  
Services 

Anchorage, 
Alaska 

Self-Help 
Center

• Transitioned existing family law class to a remote platform via 
phone; working to transition class to a virtual platform via 
Zoom.

Pima County 
Law Library

Director of Pima County 
Law Library and 
Resource Center

Pima County, 
Arizona

Law Library 
and Resource 

Center

• Utilized Office.com so staff could connect to their work email 
account from home.  
• Utilized phone, email, and live chat to help self-represented 
litigants. 
• Created easy-to-read signs with Law Library information both 
inside and outside the courthouse. 
•Provided clerk and information booth staff with most  
frequently requested forms to give self-represented litigants. 
• Created pick-up station for forms outside of courthouse. 

Orange County 
Self-Help Center

Former Director of the 
Orange County Self-

Help Center

Orange 
County,  

California

Self-Help 
Center

• Directed phone calls to staff working from home 
• Working to create a self-triage hotline service. 
• Created email address for self-represented litigants to e-file 
documents.

Madison County 
Law Library

Madison County Law 
Librarian

Madison 
County, Illinois

Law Library

• Advertised broadly phone number and email address to 
increase communication. 
• Utilized Google Voice to return calls without disclosing  
personal phone numbers.

Legal Aid Center 
of Southern 

Nevada

Director of Community 
Initiatives and Outreach 
at Legal Aid Center of 

Southern Nevada

Clark County, 
Nevada

Legal Aid 
Center

• Implemented a new phone tree and additional phone lines to 
connect self-represented litigants with remote staff.  
• Transitioned Ask-a-Lawyer programs from in-person to  
telephonic consultations. 
• Utilized social media to spread the word about legal updates 
and new programs. 
• Utilized Odyssey Guide & File to transition physical forms 
into automated forms with e-signature and e-filing capabilities.

Legal Aid  
Service of  
Oklahoma 
LawHelp  

Interactive

Community Education 
and Pro Se Coordinator 
at Legal Aid Services of 

Oklahoma 
Program Manager at 
LawHelp Interactive

Oklahoma 
City, Okla-

homa

Legal Aid 
Center  
Website

• Transitioned physical forms into automated forms.

Deschutes 
County Access 

to Justice  
Committee 
Deschutes  

Public Library

Chair of Deschutes 
County Access to Justice 

Committee 
Community Librarian

Deschutes 
County,  
Oregon

 Access to  
Justice  

Committee 
Public Library 

• Transitioned in-person Lawyer in the Library program to a  
virtual platform via Zoom.

Philadelphia 
Legal Assistance

Contract Performance 
Officer at Philadelphia 

Legal Assistance

Philadelphia, 
Pennsylvania

Legal Aid 
Center

• Utilized Twilio to create a hotline that can support over 100 
people. 
• Leveraged partnerships to gather over 100 volunteers for the 
hotline.

Salt Lake City 
Justice Court

Presiding Judge of the 
Salt Lake City Justice 

Court

Salt Lake City, 
Utah

Court

• Court Implemented Doodle calendar where litigants schedule 
their own hearings. 
• Utilized Cisco Webex Room Kits inside courtrooms to allow 
self-represented litigants to virtually participate in their hearings.



•   What services the organization changed during the pandemic  
    in order to continue serving its customers virtually; and 
•   What is working well and what is not working well with the  
    new way services are being provided, including whether the  
    organization is considering keeping these changes post- 
    pandemic.  

 
The IAALS project team conducted all interviews via phone or 

Zoom. The calls were scheduled for one hour, with some inter-
views ending earlier and some going longer. Each interview 
began with the interviewer providing an overview of the project 
and an explanation on how we first learned about the partici-
pant’s organization and the changes they have implemented dur-
ing the pandemic. The interviewer then guided the participant 
through the interview protocol.  

The interviewer or a note taker on the project team took notes 
during each interview for purposes of analysis. 

 
ANALYSIS 

We began the analysis process by first identifying the main 
services transitioned to remote from each organization. We then 
identified themes within the interview transcripts (e.g., how liti-
gants were notified of the changes). After we identified themes, 
we compiled all information from each jurisdiction and reached 
back out to the organizations asking for additional details. Once 
we gathered the additional information from these organizations, 
we grouped all the information by themes and by organization to 
inform the structure of the report. 
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An empty courtroom with 
social distancing restrictions  
is emblematic of the pandemic 
times in jurisdictions all  
across the country.
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At “the end of 2019 the World Health Organization was 
alerted to several cases of pneumonia in Wuhan, China, 
caused by an unknown virus. On 7 January 2020, China 

advised the world that a new coronavirus was the cause, later 
labelled SARS-CoV-2. It causes the disease known as COVID-19. 
In mid-January 2020, the Public Health Agency of Canada acti-
vated the Emergency Operation Centre in support of Canada’s 
response to COVID-19. On 22 January 2020, Canada imple-
mented COVID-19 screening requirements for travelers returning 
from China. On 25 January 2020, Canada confirmed its first case 
of COVID-19 related to travel from Wuhan, China. On 9 March 
2020, Canada recorded its first death related to COVID-19” (see 
Taylor v. Newfoundland and Labrador, 2020 NLSC 125, at para-
graphs 29 to 31). 

One of the lesser impacts of COVID-19 was the closure of 
courthouses in Canada. Over time, however, matters began to be 
heard, many through remote appearances by video or audio con-
ferencing for safety reasons (see R. v. Theodore, 2020 SKCA 107). 
As noted in Attorney General of the Turks and Caicos Islands v 
Misick & Ors [2020] UKPC 30, the “Covid-19 pandemic has pre-
sented many challenges to justice systems around the world. 
Whilst it is essential to ensure that justice can continue to be both 
administered and accessed, means need to be found to enable this 
to be done safely and without endangering public health” (at 
paragraph 1). 

Most Canadian courtrooms are now open, but remote appear-
ances continue to occur. In R. v. Thomas, 2020 MBCA 84, it was 
indicated that “[d]ue process is possible in the digital world; 
courts should not assume that is not the case” (at paragraph 28). 

 
INTRODUCTION 

In this column, I intend to consider judging in the time of a 
pandemic from the perspective of how COVID-19 has affected 
decisions by Canadian judges in the area of sentencing and judi-
cial interim release. In R. v. J.A., 2020 ONCA 660, the Ontario 
Court of Appeal suggested that “there can be no reasonable debate 
that COVID-19 impacts directly on the incarceration of 
individuals. At the same time, the public’s confidence in the 
administration of justice will be impacted by the manner in which 
both correctional officials and the courts address that impact” (at 
paragraph 107).  

In the United States, it has been suggested that “[t]he nation’s 
jails carry their own heightened risk. Unlike free people, 
detainees cannot engage in ‘social distancing’ and ‘self-
quarantine’ and ‘flattening the curve’ of the epidemic—all of 
these things are impossible in jails . . . or are made worse by the 
way jails . . . are operated.’ Inmates in jails are often housed in 
large dormitories or shared cells with poor ventilation. They are 
denied freedom of movement. They eat in large dining halls and 
share shower and toilet facilities. They lack access to adequate 

medical care, soap, cleaning supplies, and personal protective 
equipment like face masks or gloves” (see Jenny E. Carroll, 
Pretrial Detention in the Time of COVID-19, 115 NW. U. L. REV. 
ONLINE 59 (2020), at 60). 

Similarly, in Canada it has been suggested that the COVID-19 
pandemic “affects our conception of the fitness of sentence. . . . As 
a result of the current health crisis, jails have become harsher 
environments, either because of the risk of infection or, because 
of restrictive lock down conditions aimed at preventing infection.  
Punishment is increased, not only by the physical risk of 
contracting the virus, but by the psychological effects of being in 
a high-risk environment with little ability to control exposure” 
(see R. v. Hearns, 2020 ONSC 2365, at paragraph 16). However, 
in R. v. McLaughlin, 2020 ONCJ 566, it was suggested that Cana-
dian “jails have done a very good job of controlling and reducing 
risk” (at paragraph 43).  

In J.A., Justice Nordheimer described the purported dangers of 
incarceration in a manner similar to Jenney Carroll’s description in 
her essay (at paragraph 111):  

 
In my view, there can be no serious issue taken with the 

proposition that detention facilities are, by their very nature, 
places where persons will be at greater risk of contracting the 
virus, should it manage to get into such a facility. While the 
correctional officials have taken many steps to reduce that 
risk, the risk still exists. For example, correctional officers 
routinely move back and forth between public spaces and 
the detention facility. That reality means that there is an ever-
present route for the virus to enter any detention facility. 
Further, the officers often cannot maintain physical distanc-
ing and still properly undertake their tasks. Consequently, 
the risk of a correctional officer contracting the virus and 
bringing it into the facility is a very real one. 

 
As noted earlier, I intend to concentrate on two specific issues: 

sentencing and bail. I will start with sentencing.  
 

SENTENCING IN THE TIME OF A PANDEMIC  
In R. v. Pangon, 2020 NUCJ 30, the key issue was clearly stated: 

“whether an offender who is about to be sentenced to a jail term 
should have time deducted from their sentence because of COVID-
19. Put more bluntly, should time be shaved off an otherwise proper 
sentence because of the current pandemic?” (at paragraph 18).  

In R. v. W.W., 2020 ONSC 3513, the sentencing judge refused 
to reduce the sentence he would have otherwise imposed based 
upon the impact of COVID-19, holding that “the sentence to be 
served must remain true to the overarching principle of propor-
tionality” (at paragraph 52). It has also been held that the “effects 
of the pandemic cannot . . .serve to make an unfit sentence fit” 
(see R. v. Durance, 2020 ONCJ 236, at paragraph 63).  Likewise, 
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in R. v. Neasloss, 2020 BCPC 161, it was held that “COVID-19 
cannot be used to reduce a sentence to the point where it is no 
longer proportional to the seriousness of the offence or to the 
moral culpability of the offender” (at paragraph 67). In R. v. 
Anderson, 2020 BCPC 70, it was suggested that that “the coron-
avirus is not a ‘get out of jail free card’” (at paragraph 35). And in 
R. v. MacDougall, 2020 ONSC 4989, it was held that “COVID-19 
has minimal relevance to the sentence and does not serve to 
reduce the sentence further on this basis” (at paragraph 48). 
Finally, in R. v. McNichols, [2020] O.J. No. 4874 (S.C.), the 
sentencing judge found no merit in the suggestion that the 
pandemic was a significant factor in sentencing, indicating that 
“[w]hilst I have every sympathy with Mr. McNichols fear of 
COVID-19, his fears and mental state are mirrored by society as a 
whole. It is equally the case that he might contract COVID-19 
outside the prison as well as inside” (at paragraph 54). 

In R. v. Doering, 2020 ONSC 5618, the offender argued that 
“concern over COVID-19, and the increased risk of transmission 
in jails, militates against incarceration.” The sentencing judge 
indicated that she was sympathetic to concerns about the risk of 
transmission of the virus in custodial settings, but held that “it 
cannot make an unfit sentence fit. It permits some deviation from 
proportionality, but cannot sanction that which is truly dispropor-
tionate” (at paragraph 82). The sentencing judge concluded that 
the presence of the pandemic has not placed “a moratorium on 
incarceration” (at paragraph 83): 

While COVID-19 is a serious consideration, it has not 
produced a moratorium on incarceration. Nor would such a 
result be feasible or desirable. The information note filed by 
the Crown reveals that Ontario institutions have taken very 
seriously their obligation to protect the health of persons in 
custody. I must presume that those efforts will continue. The 
virus is likely to increase restrictions on liberty within insti-
tutions, in order to keep people safe. Cst. Doering will also 
face protective restrictions given his former position in law 
enforcement. Whether a function of the virus, or Cst. Doer-
ing’s status, restrictive measures increase the punitive impact 
of incarceration. This warrants a reduction in sentence, but 
does not take it out of the custodial context. 

 
In R. v. Hazell, 2020 ONCJ 358, the sentencing judge held 

that “there are cases in which the current pandemic justifies a 
lower sentence than might otherwise be appropriate, provided 
always, that public safety is not compromised” (at paragraph 20).  

How much lower, however? What kind of reduction is 
required? It seems somewhat disingenuous to suggest that prison 
sentences should be reduced rather than eliminated if the concern 
is a health one. Is an offender sentenced to six months of 
imprisonment significantly safer than one sentenced to nine 
months?  

Finally, in very blunt terms, Justice Bychok held in R. v. Kolola, 
2020 NUCJ 38, that there “is no lawful authority which permits 
sentencing judges to lessen appropriate and principled custodial 
sentences because of the current pandemic” (at paragraph 51).  

 
COLLATERAL CONSEQUENCES 

The consideration of “collateral consequences” in determining 
sentence is a well-accepted sentencing principle in Canada (see R. 
v. Pham, 2013 SCC 15). Several Canadian judges have considered 

the collateral consequences 
caused by COVID-19. In R. v. 
MacDougall, 2020 ONSC 4989, 
for instance, the sentencing judge 
indicated that a court “can recog-
nize and consider COVID-19 
implications in sentencing” (at 
paragraph 48). In MacDougall, 
this was said to include “more 
restricted access to visitors” and 
any “programming” (at para-
graph 47). The sentencing judge 
viewed these consequences as 
being similar to other “collateral 
consequences” in sentencing 
(such as restrictive bail condi-
tions). In Neasloss, it was noted that a collateral consequence for 
the offender was the “significant mobility restrictions to persons 
detained in correctional facilities” caused by the pandemic (at 
paragraph 65).  

The sentencing judge in MacDougall had concluded the 
appropriate sentence for the sexual assault committed in that case 
would have been 3½ years in prison. However, the sentencing 
judge held that “in view of the additional COVID-19 and collat-
eral consequences identified, the sentence shall be 3 years and 
one month in jail” (at paragraph 53). Unfortunately, the sentenc-
ing judge provided little explanation as to how he came to this 
conclusion, and it is difficult to see how a reduction of five 
months achieved any recognizable sentencing goals.  

In contrast, in R. v. Stevens, 2020 BCPC 104, the sentencing 
judge concluded that the collateral impact of COVID-19 on an 
offender sentenced to a further period of custody “is not of 
sufficient force to warrant a significant reduction of custody to 
maintain proportionality” (at paragraph 66). 

In R. v. Hazell, 2020 ONCJ 358, the sentencing judge, in 
considering the impact of COVID-19 on sentencing, compared 
Hazell with an earlier decision he rendered (R. v. Yzerman, 2020 
ONCJ 224). He noted that in Yzerman he had “stated that there 
are cases in which the current pandemic justifies a lower sentence 
than might otherwise be appropriate, provided always, that public 
safety is not compromised. This is not one of those cases. Unlike 
Mr. Yzerman, the defendant does not have health issues that make 
him more susceptible to the virus. Moreover, any concern the 
defendant may have about contracting the illness in a close 
environment is outweighed by the need to denounce and deter” 
(at paragraph 20). 

The concentration of the requirement for evidence specific to 
the impact on the specific offender has become a consistent theme 
in sentencing in Canada when a reduction based upon the 
pandemic is proposed. This will be considered in detail later. At 
this point, for comparison purposes, let us look briefly at what is 
occurring in the United Kingdom.  

 
THE UNITED KINGDOM 

In R. v. Manning [2020] EWCA Crim 592, the Court of Appeal 
for England and Wales suggested that the “impact of [the] 
emergency on prisons is well-known. We are being invited in this 
Reference to order a man to prison nine weeks after he was given 
a suspended sentence, when he has complied with his curfew and 
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has engaged successfully with the 
Probation Service. The current 
conditions in prisons represent a 
factor which can properly be 
taken into account in deciding 
whether to suspend a sentence” 
(at paragraph 41).  

The Court of Appeal held that 
“[i]n accordance with established 
principles, any court will take into 
account the likely impact of a 
custodial sentence upon an 
offender and, where appropriate, 
upon others as well. Judges and 
magistrates can, therefore, and in 
our judgment should, keep in 
mind that the impact of a 

custodial sentence is likely to be heavier during the current 
emergency than it would otherwise be. Those in custody are, for 
example, confined to their cells for much longer periods than 
would otherwise be the case—currently, 23 hours a day. They are 
unable to receive visits. Both they and their families are likely to 
be anxious about the risk of the transmission of Covid-19” (at 
paragraph 41).  

The Court of Appeal concluded in Manning that “[a]pplying 
ordinary principles, where a court is satisfied that a custodial 
sentence must be imposed, the likely impact of that sentence 
continues to be relevant to the further decisions as to its necessary 
length and whether it can be suspended” (at paragraph 43). 

Interestingly, the Scottish High Court of Justiciary in Crown 
Appeal Against Sentence by Her Majesty’s Advocate Against Ian 
Lindsay [2020] HCJAC 26, distinguished Manning on the basis 
that the Crown was seeking to have the accused imprisoned nine 
months after having had his sentence suspended.  The High Court 
referred to Manning as “a ‘threshold’ decision, about whether 
custody should be imposed immediately or not” (at paragraph 
25).1   

The High Court held that “in cases where that threshold issue 
is in a very fine balance, and where any ensuing sentence would 
be a very short one, then we accept that the fact that prisons may 
not currently be operating normally may be a factor to weigh in 
the mix. However, beyond that we do not consider that it has a 

role to play, and we do not accept that, once the custody threshold 
has been crossed, it has any role to play in the selection of the 
eventual sentence” (at paragraph 25):  

 
As we have noted above, there is already a generous 

discount scheme applicable to those who plead guilty. 
Adding another layer, which would presumably have to 
apply whether or not there had been a plea with utilitarian 
value, would merely add confusion. The current situation as 
a whole may be unprecedented, but that the regimes within 
penal establishments may from time to time have to be 
enforced with greater rigour than at others is not. As with the 
issue of backlog, it is something which may vary in intensity 
from time to time for a raft of reasons. What would be the 
threshold for taking these into account? It would be 
impossible to identify. It is reasonable to anticipate that in 
the short to medium term the Scottish Prison Service will 
find ways of adapting to the requirements imposed by the 
prevalence of Covid 19 and find reasonable ways of 
improving the situation for those in their care. To take 
account of the current emergency as a reason for discounting 
a custodial sentence would discriminate unfairly against 
prisoners who may have been given a short term sentence 
shortly before the lockdown, in favour of those upon whom 
such sentences are imposed now. Furthermore, short term 
prison sentences are subject to both automatic early release 
and discretionary early release. The latter in particular 
provides an administrative method by which the most 
serious consequences of imprisonment in the short term 
may be mitigated. 

 
However, in Randhawa, R v [2020] EWCA Crim 1071, the 

Court of Appeal considered its ruling in Manning and described 
it in much broader terms. It indicated that Manning “requires 
consideration to be given to the adverse impact of the restrictions 
when considering a sentence of imprisonment” (at paragraph 15). 
Subsequently, in Scothern v R [2020] EWCA Crim 1540, the 
Court of Appeal considered Manning again. In that case it upheld 
the jail sentence imposed by the trial judge, but indicated that it 
was “of course cognisant of the increased difficulties faced by all 
offenders, including the appellant, who serve custodial sentences 
in the current situation” (at paragraph 33). Finally, in Whitting, R 
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Footnotes 
1. In Lyndsay, the offender had been convicted of an offence, contrary 

section 76 of the Criminal Procedure (Scotland) Act 1995, as a result 
of coughing in the faces two police constables. On sentencing, the 
offender argued that his lack of “Covid 19 symptoms” was a mitigat-
ing factor. In rejecting this proposition, the High Court indicated 
that this was not a mitigating factor because the virus can “be trans-
mitted by those who are asymptomatic carriers of it” (at paragraph 
17): 
 

We cannot see that the fact that the respondent was not dis-
playing Covid 19 symptoms is a factor in his favour: there 
appears to be a real risk that the condition may be transmitted 
by those who are asymptomatic carriers of it, even if the risk 
may be a small one. As the sheriff correctly states, the emer-
gency services deserve and require the protection of the courts 

as they perform their duties. Assaults upon them, or other 
behaviour culpably and recklessly endangering their health or 
lives in the execution of their duties, require to be treated with 
appropriate severity. The sheriff did not take sufficient account 
of the fact that the charge to which the respondent pled guilty 
was of culpably and recklessly endangering the lives of the offi-
cers, even if that endangerment was, as is often the case, poten-
tial rather than actual. The alarm and distress suffered by the 
officers was certainly real. Had the sheriff taken full account of 
the appellant’s record, his deliberate and calculated actions, the 
nature of the offence, and the general risk involved, we cannot 
see that she could have selected a starting point of less than 15 
months. We therefore consider that the sentence selected was 
unduly lenient, in being outwith the range of reasonable sen-
tences available to the sheriff. 



v [2020] EWCA Crim 1560, the Court of Appeal stated that “the 
impact of the pandemic on prisoners can be taken into account 
during the sentencing process because of the general sentencing 
principle that the particular impact of a prison sentence on a 
prisoner must always be taken into account when a sentence is 
being determined” (at paragraph 27). 

 
LEAVE IT TO THE PAROLE BOARD?  

Who should decide whether the prison environment is unsafe? 
Unless a generalized approach is taken in which it is accepted that 
prison is at present inherently unsafe, then it is difficult for a sen-
tencing judge in a specific case to reach any conclusion. One of 
the approaches adopted by Canadian judges to this quandary has 
been to suggest that it is up to the Parole Board to release prison-
ers if the prison environment is unsafe.  

In R. v. Audet, 2020 ONSC 5039, for instance, the sentencing 
judge indicated that he could “comfortably take judicial notice of 
the fact that most experts expect the pandemic to last into 2021, 
although none are prepared to say that with certainty. That being 
the case, the only sentence I could impose that would allow Mr. 
Audet to avoid the experience of being in custody during any part 
of the COVID-19 pandemic would be one of time served.” The 
sentencing judge indicated that he was “not prepared to impose 
such a sentence as, in my view, it would simply not be a sentence 
that is proportional to the gravity of the offence and the moral 
blameworthiness of Mr. Audet” (at paragraph 41). The sentencing 
judge also indicated that the “National Parole Board will be in a 
much better position, some months down the road, to decide 
what to do about the COVID-19 problem, as it relates to Mr. 
Audet, than I am today. That being the case, I will not make a 
COVID-19 reduction” (at paragraph 42). 

In R. v. Morgan, 2020 ONCA 279, the Ontario Court of 
Appeal pointed out that the failure to reduce a sentence because 
of the pandemic “does not mean that there is no potential rem-
edy for the appellant respecting the impacts arising from the 
COVID-19 pandemic. We expect that the Ontario Parole Board 
will take into account those impacts in deciding whether the 
appellant should be granted parole. If the Parole Board fails to 
do so, the appellant has other remedies available to him to 
redress that failure” (at paragraph 12). Similarly, in R. c. Bap-
tiste, 2020 QCCQ 1813, it was pointed out by Justice Galiat-
satos,  that “[u]nlike the sentencing judge who lacks a crystal 
ball, the Parole Board will be in a position to make a fully 
informed assessment based on current and accurate data.  If 
inmates are already being granted earlier parole on account of 
COVID-19 factors, it would amount to improper ‘double-dip-
ping’ if these same factors also justified a reduction of sentence 
on the front end” (at paragraph 244). 

In R. v. D.B., 2020 ONCA 512, the offender submitted that the 
Court of Appeal should take steps to facilitate the offender’s early 
release because of the health risks flowing from being incarcerated 
during a pandemic. In rejecting this submission, the Ontario 
Court of Appeal held that “[w]hether or not the appellant should 
be granted early parole because of COVID-19 considerations is a 
matter strictly within the jurisdiction of the Parole Board. While 
he remains in custody, the primary responsibility for his welfare 
and safety lies with the federal government and Corrections 
Canada” (at paragraph 12). 

 

DOES THE PANDEMIC 
REQUIRE A SPECIAL CREDIT 
FOR PRE-SENTENCE  
CUSTODY?    

Section 719(3) of the Criminal 
Code of Canada, R.S.C. 1985, indi-
cates that a sentencing judge “may 
take into account” any time spent 
in pre-sentence custody.  As a result 
of R. v. Summers [2014], 1 S.C.R. 
575, this will generally be a credit 
of one and one-half days for each 
pre-sentence custody day, though “harsh” conditions can result in 
a greater credit being granted (see R. v. Brown, 2020 ONCA 196).  

Is an enhanced or “COVID-19 pre-sentence credit” appropriate 
because of the impact of the pandemic on prisons? In R. v. O.K., 
2020 ONCJ 189, it was held that it was not necessary to have 
specific evidence of additional mental and physical hardship on 
an offender to give an additional pre-sentence credit on the basis 
of the impact of the pandemic on prisons.  

In R. v. Bah, 2020 QCCQ 2199, an additional 0.5 credit was 
granted to reflect being detained during the pandemic. Similarly, 
in R. v. Campbell, 2020 NUCJ 28, the sentencing judge reduced 
the sentence that would have otherwise been imposed by sixty 
days to reflect the “harsher conditions of [the offender’s] 
incarceration” caused by the pandemic. The sentencing judge 
suggested that if “incarceration has a deterrent effect, then surely 
more harsh incarceration should be considered to have a stronger 
deterrent effect” (at paragraph 28).  

In Hayden v R [2020], NZCA 369 57, a case involving the sen-
tencing of an Australian offender in New Zealand, an “eight per-
cent” credit was provided to “reflect the fact that the appellant has 
been imprisoned overseas in circumstances where, unlike other 
cases involving Australian citizens, he [could not] be visited by 
relatives, as a result of the travel restrictions in place” (at para-
graph 57). In Neasloss, the sentencing judge refused to provide a 
COVID-19 pre-sentence credit because “the evidence does [not] 
establish anything unique to Mr. Neasloss’s particular 
circumstances of incarceration, or personal vulnerability, that 
would justify shortening an otherwise fit sentence. The 
fundamental principle of proportionality prevails and the indirect 
consequences of COVID-19 cannot be used to reduce a sentence 
to the point where it is no longer proportional to the seriousness 
of the offence or to the moral culpability of the offender” (at 
paragraph 67).  

A different approach was adopted in R. v. Abdella, 2020 ONCJ 
245. In that case, the sentencing judge held that it was not 
necessary to have specific evidence of additional mental and 
physical hardship on an offender to give credit on the basis of the 
impact of COVID-19 on offenders in pre-sentence custody. The 
sentencing judge inferred that hardship was caused by the 
pandemic and granted a credit greater than he otherwise would 
have. Similarly, in R. v. Hussein, 2020 ONCJ 408, the sentencing 
judge granted an enhanced credit because of the “uncertainty 
about the pandemic and the likelihood of it spreading in close 
conditions like jails was more uncertain, and more worrying, than 
it may have become by now” (at paragraph 101). 

This issue was considered by an appellate court in R. v. Cardi-
nal, 2020 ABCA 376. In this case, the accused, in appealing from 
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sentence, argued that he “should 
have been given more than the 
maximum allowable 1.5/1 credit 
for his pretrial custody. The request 
for extra credit was related partly to 
the appellant’s compromised med-
ical condition, as well as circum-
stances in the Edmonton Remand 
Centre apparently related to the 
Covid 19 pandemic. The appellant 
advised that he had been on 23 
hour lockdown for much of his 
pretrial custody” (at paragraph 3). 

The Alberta Court of Appeal 
noted that the “trial judge dealt 
with this issue as follows” (at para-
graph 4): 

 
I accept that it is difficult to be in imprisonment and to 

be isolated as a result of the pandemic. It is also difficult to 
be in the community and to be isolated. These are circum-
stances faced by all of us. It is not limited to the Remand 
Centre. Of course, the Remand Centre is not as comfortable 
as home, but the isolated aspect is no different. I have no evi-
dence before me that there is increased risk at the Remand 
Centre than elsewhere or that Mr. Cardinal suffered any par-
ticularly harsh conditions that would justify mitigation in 
sentence and giving more credit than statutorily allowed. I 
am not prepared to take judicial notice of what may be faced 
in the Remand Centre or correctional facility without any 
evidence. 

 
The Court of Appeal dismissed the appeal from sentence, hold-

ing that while “evidentiary standards on a sentencing hearing are 
lower, the sentencing judge was obviously not satisfied that the 
appellant had demonstrated exceptional circumstances that 
would justify departure from the maximum credit allowed by s. 
719(3.1) of the Criminal Code, or otherwise reduce the sentence” 
(at paragraph 4). 

 
THE REQUIREMENT OF A FACTUAL FOUNDATION 

Canadian and other courts have been quick to take judicial 
notice of the impact of COVID-19 (see R. v. Morgan, 2020 ONCA 
279 and Barton v R [2020] NZSC 24). Thus, in Lariviere, the 
Ontario Court of Appeal held that “it falls within the accepted 
bounds of judicial notice for us to take into account the fact of the 
COVID-19 pandemic, its impact on Canadians generally, and the 
current state of medical knowledge of the virus, including its 
mode of transmission and recommended methods to avoid its 
transmission” (at paragraph 16). However, Canadian courts have 
also generally required that a supporting factual foundation be 
established when the pandemic is pleaded as the basis for a reduc-
tion in sentence. In Lariviere, for instance, the offender appealed 
his sentence arguing that the impact of COVID-19 justified a 
reduction of his sentence. In dismissing the appeal, the Ontario 
Court of Appeal observed that there was nothing unique to the 
offender’s situation that justified reducing an otherwise fit 
sentence (at paragraph 17): 

 

. . . there is nothing about the particular circumstances of 
the appellant’s incarceration, nor any indication of a unique 
or personal vulnerability, that would justify shortening the fit 
sentence that was imposed. 

 
In R. v. Cunningham, 2020 ONSC 4489, in rejecting a similar 

argument, the sentencing judge noted that there was “no evidence 
of any COVID-19 cases in the institution in which the applicant 
resides” (at paragraph 38). In J.A., a majority of the Ontario Court 
of Appeal held that “the absence of particular risk is relevant in 
assessing whether the evidence relating to the pandemic is ‘rele-
vantly material’” in a specific case (at paragraph 76). 

In R. v. Young, 2020 ONSC 578, the sentencing judge also 
rejected a submission seeking a reduction in sentence “to reflect 
the increased risk to prisoners from Covid-19.” The judge indi-
cated that in “this case there is no evidence that Ms. Young has any 
particular health issue that makes prison especially dangerous for 
her. That is in contrast to R. v. Studd, 2020 ONSC 2810, where 
Justice Davies reduced the sentence to time served because of Mr. 
Studd’s ‘compromised immune system’” (at paragraphs 15 to 17). 
Likewise, in R. v. Spencer-Wilson, 2020 BCPC 140, in rejecting 
the request for a lower sentence, the sentencing judge indicated 
that the “evidence does not point to anything unique to Mr. 
Spencer-Wilson’s particular circumstances of incarceration, or 
personal vulnerability, that would justify shortening an otherwise 
fit sentence” (at paragraph 86).  

Similarly, in R. v. Yusuf and Ahmed, 2020 ONSC 5524, it was 
held that “in the absence of any evidence as to current conditions 
in correctional facilities, much less a reliable prediction as to the 
manner in which the pandemic will unfold over the next months 
or years (and thus might affect future conditions in correctional 
facilities), the calculation of any such ‘Covid 19 credit’ would be 
little more than speculation and guesswork. I have not been pro-
vided with any reasoned basis upon which such a Covid 19 credit 
could be calculated” (at paragraph 92).  

In R. v. Niyongabo, 2020 ONSC 4752, the sentencing judge 
accepted that the offender was “at an increased risk of infection 
while incarcerated because it is difficult if not impossible to 
maintain social distancing,” but held that “in the absence of any 
evidence of unique vulnerability to the virus, there is no basis to 
reduce what would otherwise be a fit sentence” (at paragraph 
83). Having said this, the sentencing judge then gave the 
offender a one month “credit” against the sentence imposed 
because the offender may have missed some programming 
because of the pandemic. 

In Lindsay, the High Court in Scotland held that though “the 
impact of the sentence on the individual offender is of course a 
relevant factor” it “is necessary to distinguish between 
circumstances which are permanent and inevitable . . . and those 
which are transitory and likely to change” (at paragraph 24):  

 
The conditions which arise as a consequence of Covid 19 

are unlikely to be permanent, and one can expect that in the 
short to medium term prisons will find better ways of 
adapting to the conditions dictated by the virus. There are 
already signs that this may be happening. We were given 
information about the current regime in Inverness Prison 
which suggests that efforts are being made to provide 
structured activities, recreation, fresh air and exercise. It is 
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said that steps have been taken to facilitate contact between 
prisoners and their families by phone, and in writing. Visits 
from solicitors can take place. It is anticipated that a form of 
“virtual” family access will be made available within the 
prison from late June. 24.  

 
AN EXAMPLE 

An example of the importance of a factual foundation is 
illustrated by the decision of the British Columbia Court of 
Appeal in R. v. McKibbin, 2020 BCCA 337. In this case, the 
accused was convicted of the offence of trafficking in a controlled 
substance. At his sentence hearing, evidence was presented estab-
lishing that the accused was suffering from chronic obstructive 
pulmonary disease (COPD).  

A period of six months of imprisonment was imposed. The 
accused was granted bail, pending the hearing of his appeal from 
sentence.  

On appeal, the accused presented evidence indicating that 
were he “to contract COVID-19, his vulnerability would acceler-
ate, thereby worsening his health,” possibly causing him “early 
death compared to other people without respiratory problems.” 

The appeal was allowed and the sentence varied to a six-month 
suspended sentence.  

The British Columbia Court of Appeal indicated that if “it were 
not for the unusual global circumstances currently existing” there 
would have been “no basis upon which to interfere with that sen-
tence” (at paragraph 1). However, the Court of Appeal concluded 
that it made no sense “to require that he be re-incarcerated, par-
ticularly when the numbers of infections are reaching an all-time 
high in this province” (at paragraphs 24 and 25): 

 
The evidence before us is that not only would serving the 

sentence be harsher, but if he contracted COVID-19, it could 
well lead to an early death, which in my view does amount 
to circumstances justifying a suspended sentence. Normally, 
the prison authorities would be delegated the responsibility 
of managing a prisoner’s illness in the prison, and they are 
usually equipped to do so. However, given that Mr. McKib-
bin faces a significantly higher risk of death if he contracts 
COVID-19 because of his serious pre-existing respiratory 
disease, and given that he has a very short time left to serve 
in his sentence, it makes no sense to me to require that he be 
re-incarcerated, particularly when the numbers of infections 
are reaching an all-time high in this province. If he is at 
home, Mr. McKibbin can control who he has contact with, 
something that he cannot do in the prison setting. 

This is an unusual case. The sentence imposed by the 
sentencing judge was without error, and but for the fresh 
evidence, I would not interfere with the sentence. It is also 
unusual in the sense that it is not just the COVID-19 pan-
demic that has changed the sentencing landscape, but the 
pandemic in the context of Mr. McKibbin’s serious respira-
tory illness, which makes him much more susceptible to 
serious COVID-19 symptoms, including death. 

 
CONDITIONAL SENTENCES 

Section 742.1 of the Criminal Code allows a Canadian judge to 
impose a period of imprisonment that can be served in the 
community under conditions. This is often referred to in Canada 

as “house arrest” (in New 
Zealand as “home detention” see 
R v. S [2020] NZCA 522).  

In R. v. Parsons, 2020 ONSC 
5412, the presence of COVID-
19 was seen as a significant 
factor in favour of a conditional 
sentence being imposed upon an 
elderly offender. The sentencing 
judge suggested that “[i]f sen-
tenced to a term of incarceration, 
based on the COVID-19 virus, 
his age and underlying health conditions . . . he likely would not 
survive his sentence” (at paragraph 25). The sentencing judge 
indicated that though “a conditional sentence, in normal circum-
stances, would not sufficiently address the need for general deter-
rence and denunciation when dealing with offences of this sort,” 
based upon the offender’s “age and his underlying health condi-
tions” a conditional period of imprisonment was appropriate (at 
paragraph 31). 

In R. v. C.J.J., 2020 BCPC 201, it was held that a conditional 
sentence was preferable to a prison sentence “because of the 
impact of COVID-19 on this Province’s ability to manage the 
ingress and egress of inmates to and from correctional facilities, 
the public would be better served by keeping C.J.J. confined in 
the remote northern community in which he now lives” (at 
paragraph 87). The sentencing judge held that courts should not 
“turn a blind eye on the impact of COVID-19 on the community 
and correctional system, when considering whether to impose a 
custodial sentence” (at paragraph 85). In R. v. J.S., 2020 ONSC 
1710, it was suggested that “the greatly elevated risk posed to 
detained inmates from the coronavirus, as compared to being at 
home on house arrest is a factor that must be considered in 
assessing” whether the Criminal Code requires detention (at para-
graph 18).  

However, in R. v. Barrett, 2020 ONCJ 487, a different 
conclusion was reached. In that case, the offender sought the 
imposition of a conditional period of imprisonment, arguing 
that his asthma made him more “susceptible to COVID if he 
[was] sent to jail”. In rejecting the request for a conditional 
sentence, the sentencing judge held that though “the COVID-19 
pandemic represents a collateral consequence which may be 
considered at sentencing” it does not allow for a reduction of 
sentence “beyond what would otherwise be fit in the 
circumstances” (at paragraph 20).  

 
A SUMMARY 

As we have seen, the pandemic has been extensively consid-
ered in sentencing by Canadian judges, but it has not had a sig-
nificant impact (other than the granting of a COVID-19-enhanced 
credit in a limited number of cases). Canadian judges have gener-
ally concluded that in the absence of evidence specific to the 
offender, the impact of COVID-19 on offenders sentenced to peri-
ods of imprisonment is a matter for the prison authorities to con-
sider (see R. v. D.B., 2020 ONCA 512, at paragraph 12). 
Thus, in R. v. Baptiste, 2020 QCCQ 1813, it was pointed out that 
“the Parole Board will be in a position to make a fully informed 
assessment based on current and accurate data.  If inmates are 
already being granted earlier parole on account of COVID-19 fac-
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tors, it would amount to improper 
‘double-dipping’ if these same fac-
tors also justified a reduction of 
sentence on the front end” (at para-
graph 244). 

Finally, we may, as judges, find 
some guidance in a statement 
issued by the Sentencing Council 
for England and Wales on June 23, 
2020: The Application of Sentencing 
Principles During the Covid-19 Emer-
gency (see https://www.sentencing-
council.org.uk/). 

The Sentencing Council indi-
cated that it was “aware of and 
understands the concerns that many 

people have about the effect the Covid-19 emergency is having on 
conditions in prisons and the potentially heavier impact of custo-
dial sentences on offenders and their families.” The Council indi-
cated that there “are well-established sentencing principles which, 
with sentencing guidelines, are sufficiently flexible to deal with all 
circumstances, including the consequences of the current emer-
gency” and that “[e]ach case must of course be considered on its 
own facts, and the court has an obligation to protect the public and 
victims of crime. Judges and magistrates must make their indepen-
dent decisions as to what sentence is just and proportionate in all 
the circumstances of each individual case.”  

The Sentencing Council concluded that throughout “the sen-
tencing process, and in considering all the circumstances of the 
individual case, the court must bear in mind the practical realities 
of the effects of the current health emergency. The court should 
consider whether increased weight should be given to mitigating 
factors, and should keep in mind that the impact of immediate 
imprisonment is likely to be particularly heavy for some groups of 
offenders or their families.” 

What about the denial of bail during a pandemic? 
 

THE PANDEMIC’S IMPACT ON THE LAW OF BAIL 
In Barton v R [2020], NZSC 24, the Supreme Court of New 

Zealand, in denying bail pending appeal, indicated that “[n]one of 
the other matters raised, including Covid-19, would justify bail 
and Mr Barton’s history suggests there is a real risk he would not 
comply with bail conditions” (at paragraph 19). Interestingly, 
however, the Supreme Court also indicated that this “is not to say 
that issues relating to Covid-19 would not be a valid considera-
tion in other cases, especially with regard to those seeking bail 
before trial” (see footnote 9). In Canada, it has been indicated that 
it “is common ground that the COVID-19 pandemic is a factor to 
be considered on an application for judicial interim release pend-
ing appeal, though the weight given to this factor depends on the 
particularities of the case” (see R. v. Cole, 2020 ONCA 713, at 
paragraph 17). 

In J.A., the Ontario Court of Appeal held that the “impact of 
the pandemic does not mean that detention orders will not still be 
warranted” (at paragraph 110). Similarly, in JD and BK Against 
Her Majesty’s Advocate [2020], ScotHC HCJAC 15, the Scottish 
High Court of Justiciary pointed out that despite the “present 
Covid-19 crisis,” the “statutory provisions . . . continue to apply 
to the refusal of bail” (at paragraphs 11 to 13): 

In the present COVID-19 crisis, it is not known when 
accused persons are likely to be tried. In solemn cases, it 
may be several months before jury trials can be resumed. 
Meantime there may be an increasing number of those 
remanded in custody. The length of time during which a per-
son is likely to remain on remand is a factor in deciding 
whether to grant bail. This factor must be given greater 
weight than hitherto. 

The statutory provisions (1995 Act, s 23B) continue to 
apply to the refusal of bail. In the ordinary case, bail must 
be granted except where, having regard to the public inter-
est, notably public safety, there is a good reason to refuse 
bail. The court must consider the extent to which the public 
interest could be protected by the use of bail conditions. A 
good reason may arise if there is a substantial risk of the 
accused: absconding or failing to appear for trial; commit-
ing further offences; and interfering with witnesses or oth-
erwise interfering with the course of justice (1995 Act,  
s 23C) . . . 

As always, each case has to be judged on its own merits 
by the judge at first instance. In the current crisis, the 
emphasis must be, albeit not exclusively, on whether bail 
should be refused on the grounds of public safety. The pri-
mary question is whether the accused, if at liberty, will pose 
a substantial risk of committing further offences; particularly 
violent (including sexual and domestic abuse) offences.  

 
IS THE POTENTIAL DANGER POSED TO PRISONERS BY 
THE PANDEMIC GROUNDS FOR BAIL? 

In her essay, Jenney Carrol notes that “[d]etention in the face 
of a pandemic skews the calculation of the liberty interests at 
stake and alters incentives for pretrial actors. In the midst of a 
public health crisis, pretrial detention determinations raise more 
than the possibility of confinement, indignity, and the down-
stream consequences described above; these decisions raise the 
possibility that a person will be exposed to a known fatal conta-
gion as a result of an accusation” (at page 65). 

Justice Nordheimer, in a dissenting opinion in J.A., adopted a 
very similar approach. He rejected the proposition that for the 
pandemic to be a factor in determining if bail should be granted 
that a specific factual foundation was required. He adopted a very 
broad approach in which the existence of the pandemic was, in 
and by itself, sufficient. He indicated in startlingly broad terms 
that because of the pandemic, “the detention of every person 
needs to be reviewed, in light of the extraordinary situation that 
the pandemic poses, to ensure that the continued incarceration of 
a person pending trial will not result in a disproportionate impact. 
It also means that, going forward, the impact of the pandemic 
must properly be considered in every bail hearing when deter-
mining whether a detention order is warranted” (at paragraph 
110). 

The pandemic has had an impact on bail in Canada, though 
not in such a broad manner as Justice Nordheimer proposes, at 
both the pretrial stage and the post-conviction stage. Let us start 
with bail at the pretrial stage.  

 
PRETRIAL 

In Canada, pretrial bail can only be denied on one of three 
grounds: (1) to ensure the accused appears in court; (2) to protect 
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the public; and (3) to maintain the public’s confidence in the 
administration of justice (see sections 515(10)(a) to (c) of the 
Criminal Code). These are often referred to as the “primary,” 
“secondary,” and “tertiary” grounds.  

In R. v Leppington, 2020 BCSC 546, the bail judge suggested 
that because of the pandemic the denial of bail is now “only jus-
tified as the option of last resort” and that “the health risks of the 
COVID-19 pandemic, and the institutional response, are matters 
that are certainly relevant to the impact of detention on the phys-
ical and mental well-being of Mr. Leppington as an accused per-
son. This does not mean Mr. Leppington should be released if it 
is determined that his detention is required on any of the grounds 
specified in s. 515(10) of the Criminal Code. It does however 
heighten the court’s concern about the impact and potential 
implications of ordering Mr. Leppington’s detention” (at para-
graph 32). 

The impact of the pandemic has been considered in relation to 
each of the three grounds upon which bail can be denied at the 
pretrial stage in Canada. Let us start with section 515(10)(a), 
ensuring the accused appears in court.  

 
515(10)(A)-TO ENSURE THE ACCUSED APPEARS IN 
COURT 

In R. v. GTB, 2020 ABQB 228, it was held that the “possibility 
of a health risk to an accused through continuing detention in a 
correctional facility is not a relevant consideration under s 
515(10)(a) of the Criminal Code. The health risk does not address 
an accused’s propensity to attend court in the future. . . . Whether 
an accused might be exposed to an increased health risk during 
detention generally has no bearing on protecting the public, 
including victims and witnesses, from that accused. Moreover, a 
heightened health risk caused by COVID-19 while in detention 
does not typically mitigate the risk of offending if released” (at 
paragraphs 57 and 60). 

In J.A., the Ontario Court of Appeal accepted the proposition 
that “depending on the circumstances, the COVID-19 pandemic 
may also be a factor to be considered when considering the 
primary ground: that is, whether detention is necessary to ensure 
this accused’s attendance in court.” The Court of Appeal indicated 
that the “pandemic may give rise to new considerations respecting 
an accused’s health and safety and his flight risk and thereby 
constitute a material change in circumstances in respect of the 
primary ground” (at paragraph 64). 

 
515(10)(B)-TO PROTECT THE PUBLIC 

In R. v. Anderson, 2020 BCPC 70, it was held that the “the risk 
posed to inmates by the coronavirus while incarcerated in deten-
tion centres is a valid factor when considering the secondary 
ground for detention” (at paragraph 33). However, it was also 
pointed out in Anderson that “the coronavirus is not a ‘get out of 
jail free card’. It is a serious factor to consider and may tip the 
scales in some cases. But if an accused’s risk is truly unmanage-
able, it remains unmanageable notwithstanding the greater risks 
posed by the coronavirus inside an institution” (at paragraph 35). 

In R. v. CKT, 2020 ABQB 261, it was suggested that “while the 
pandemic is undeniably an unprecedented and globe-shaking 
phenomenon, it is not a factor in the secondary-ground exercise 
i.e. gauging whether detention is necessary to protect the public, 
with one exception. . . . The exception is where Covid-19 con-

cerns bear on an accused’s 
willingness to comply with 
release conditions” (at para-
graphs 6 and 7). It was also 
pointed out, however, that if 
the presence of the pandemic 
is utilized as an argument in 
favour of release because of 
concerns for the accused’s 
health, it will “not achieve lift-
off” because it would be seek-
ing “to introduce a ‘protection 
of the accused’ element i.e. to 
rewrite the secondary ground” 
(at paragraph 7).  

A stricter approach was 
adopted in R. v. Syed, 2020 
ONSC 2195. In Syed, the bail judge held that “[i]f an accused 
should be detained for the protection of the public, the risk of 
contracting the virus in jail does not alter that fact. A person 
does not become less of a risk because of COVID-19 . . . the 
protection of the public from a dangerous person mandated by 
the secondary ground must remain uppermost and supersedes 
the threat posed by COVID-19 to inmates” (at paragraphs 49 
and 50). 

In R. v. Chester, 2020 BCPC 194, in denying bail based upon 
section 515(10)(b), the bail judge accepted that the accused was 
“enduring living conditions that are emotionally and physically 
difficult. In his affidavit, he stated that he is asthmatic and 
contracting the virus could have serious implications for him” (at 
paragraph 67). However, the bail judge concluded that in “the 
circumstances of this case, those difficulties must give way to the 
concern for public safety if he were released and, in my view, his 
detention is necessary for the protection of the public on the 
secondary grounds” (at paragraph 77).  

At the appellate level, the Ontario Court of Appeal indicated in 
J.A., that, “depending on the circumstances, the COVID-19 pan-
demic may be a factor to consider on the secondary ground, that 
is, whether the accused’s detention is necessary for the protection 
and safety of the public, including any substantial likelihood that 
if released, the accused will commit a criminal offence or interfere 
with the administration of justice” (at paragraph 65). 

 
515(10)(C)-TO MAINTAIN THE PUBLIC’S CONFIDENCE 
IN THE ADMINISTRATION OF JUSTICE 

In R. v. Cunningham, 2020 ONSC 4489, it was held that it 
“is clear that the pandemic is a factor to be considered but does 
not override the main considerations set out in s. 515(10)(c) of 
the Code” (at paragraph 37). However, the bail judge noted that 
the accused did not “have any underlying health issues which 
would have more deleterious effects if he were infected” (at 
paragraph 38). 

In GTB, it was held that “a material health risk to an accused 
caused by detention is relevant in considering the public’s confi-
dence in the administration of justice. . . . The presence of a mate-
rial health risk, however, does not automatically invite release or 
determine the balancing of interests contemplated by the third 
ground. The nature and gravity of the risk to an accused must be 
weighed against other relevant considerations, including the non-
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exhaustive factors listed in s 
515(10)(c)” (at paragraphs 65 and 
66). 

In R. v. J.R., 2020 ONSC 1938, 
a very broad approach to section 
515(10)(c) was adopted. In J.R., in 
considering the impact of the pan-
demic on judicial interim release, 
the bail judge indicated that “while 
this pandemic is ongoing, where a 
person’s detention is not required 
on the primary or secondary 
ground, detention on the tertiary 
ground alone will rarely be justi-

fied” (at paragraph 47). Justice Schreck reasoned that “reducing 
the inmate population does not only benefit the inmate being 
released but, rather, the community as a whole” (at paragraph 50). 
However, this broad proposition has been rejected by the Ontario 
Court of Appeal. In R. v. T.S.D., 2020 ONCA 773, the Court of 
Appeal held that the “COVID-19 pandemic is . . . a factor that 
may be considered as part of the public interest criterion, though 
the weight to be given to it depends on the particular circum-
stances of each case” (at paragraph 59). 

Similarly in R. v. Boudreau, 2020 SKQB 88, it was indicated 
that “as serious as it is, COVID 19 is not a determinative factor. It 
cannot be, or we would essentially clear the jails of any and all 
remand prisoners. This ignores other cogent factors” (at para-
graph 31). 

The impact of the pandemic on the tertiary ground for the 
denial of bail was also considered by the Ontario Court of Appeal 
in R. v. Jaser, 2020 ONCA 606. In Jaser, Justice Doherty held 
that the “presence of COVID-19 is a factor to be balanced,” but he 
rejected “the contention that post-COVID-19 detention on the 
tertiary ground will ‘rarely be justified’. Like all other factors in the 
tertiary ground balancing, the significance of the pandemic 
depends on the individual case and the evidence provided to the 
court. On the evidence I have, COVID-19 concerns are relevant 
in the tertiary ground assessment. They are far from determina-
tive” (at paragraph 103). 

 
BAIL REVIEW 

The Criminal Code allows for the granting or denial of bail to 
be reviewed. This requires a “change in circumstances.” Does the 
impact of the pandemic constitute such a change? There have 
been differing views in Canada. 

In J.A., for instance, it was argued that “in the case of all bail 
decisions rendered before the COVID-19 pandemic struck 
Ontario, the onset of the COVID-19 pandemic constitutes a 
material change in circumstances for all grounds for detention. As 
such, reviewing judges are permitted, as a matter of course, to 
conduct fresh bail hearings de novo” (at paragraph 53). A majority 
of the Court of Appeal, per Doherty J.A., rejected this argument, 
holding that the pandemic must be considered, but it is not deter-
minative (at paragraph 85): 

 
I do not agree that the existence of the COVID-19 

pandemic necessarily constitutes a material change in 
circumstance for every bail decision rendered before the 
pandemic struck Ontario. I accept however, that in a proper 

case, circumstances arising from the COVID-19 pandemic 
may amount to a material change in circumstance in respect 
of any of the grounds for detention such that a new hearing 
should be conducted. For that to be the case, however, the 
pandemic must reasonably be expected to have affected the 
result, bearing in mind the reasons given by the first bail 
judge for denying bail. 

 
In contrast, Justice Nordheimer, dissenting in J.A., held that 

“COVID-19 constitutes a material change in circumstances with 
respect to every detention order that was made prior to the advent 
of the pandemic. COVID-19 changed the lives of every person in 
this country. Indeed, it has changed the lives of almost everyone 
on this planet. The appearance of the pandemic necessitated a 
review of every person who was being held in custody pending 
their trial, just as it necessitated a review of, and change to, the 
manner in which detention facilities dealt with incarcerated indi-
viduals, including the release of individuals who might not other-
wise have strictly merited release in the traditional sense” (at para-
graph 109).  

 
POST-CONVICTION, BAIL PENDING APPEAL 

Pending appeal of conviction or sentence, bail can be granted 
in Canada if the offender establishes that she or he will surrender 
themselves into custody if the appeal is dismissed and that their 
detention “is not necessary in the public interest” (see section 679 
of the Criminal Code).  

In R. v. Bear, 2020 SKCA 47, Justice Jackson of the 
Saskatchewan Court of Appeal noted that “COVID-19 presents 
challenging issues for a court hearing an application under s. 679. 
A balanced approach is required in order to respond to these 
issues. At the very least, an applicant for release pending appeal 
must be able to particularize the effect of COVID-19 on his or her 
situation” (at paragraph 15).  

In denying bail in Bear, Justice Jackson noted that “Mr. Bear 
has not provided the Court with any information or evidence that 
separates him from the inmate population with respect to the 
effect of COVID-19. During his hearing before me, held by way of 
a conference call, Mr. Bear indicated that he is 41 years old and 
his overall health is good, apart from some back pain. He is 
justifiably concerned about COVID-19 for personal reasons 
concerning his future and that of his family. Unfortunately, 
however, his concerns in that regard would apply to the whole of 
the inmate population without distinction” (at paragraph 16).  

The importance of evidence that the specific appellant will be 
affected by a denial of bail is further illustrated by the decision in 
R. v. Eheler, 2020 BCCA 280. In Eheler, Justice 
DeWitt VanOosten noted that the appellant “was diagnosed with 
severe sleep apnea. He has provided a letter from a physician indi-
cating that he requires specialized equipment to effectively man-
age this risk” (at paragraph 52). She considered this evidence, 
indicating that “I am satisfied in the circumstances of this case that 
Mr. Eheler’s particular health vulnerabilities support his applica-
tion for release. They are not dispositive, but certainly relevant to 
the analysis” (at paragraph 53). 

Similarly, in R. v. Kazman, 2020 ONCA 251, Justice Young, in 
granting release pending an appeal to the Supreme Court of 
Canada, considered evidence of the appellant’s “health condition,” 
as “well as his age,” which placed “him within a vulnerable group 
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that is more likely to suffer complications and require hospitaliza-
tion if he contracts COVID-19. It is necessary for him to practice 
social distancing to lower the risk of contracting COVID-19. 
Being in jail will make it difficult, if not impossible, to practice 
such social distancing” (at paragraph 17). Age also played a role 
in R. v. McRae, 2020 ONCA 498. In this bail decision, it was 
indicated that “[t]he COVID-19 pandemic is . . . a factor that may 
be considered as part of the public interest criterion, though the 
weight to be given to it depends on the particular circumstances 
of each case. . . . Here, the applicant is elderly and has serious 
underlying medical conditions. This puts him in a class of people 
particularly vulnerable to COVID-19. I have given this factor 
some weight” (at paragraph 48). In R. v. T.S.D., 2020 ONCA 773, 
the age of the offender had a different effect. In that case, in 
considering an application for bail pending appeal, Justice Jamal 
indicated that “[t]he COVID-19 pandemic is . . . a factor that may 
be considered as part of the public interest criterion, though the 
weight to be given to it depends on the particular circumstances 
of each case,” but held that “[h]ere, the applicant is young and in 
apparently good health. This factor was not invoked, and I give it 
little weight” (at paragraph 59). 

In Kazman, Justice Young indicated that he wished to “empha-
size” that considering the effect of the Pandemic on the issue of 
bail “does not mean bail will be granted in every case where 
COVID-19 is raised as an issue.” In granting release in that case, 
Justice Young concluded that “the particular circumstances of this 
case justify release. Given the applicant’s health issues amidst the 
COVID-19 situation, and the limited bail period sought, I am per-
suaded that the applicant’s detention is not necessary is in the 
public interest” (at paragraphs 20 and 21).  

In R. v. Shingoose, 2020 SKCA 45, in the context of an appli-
cation for bail pending appeal, the Court considered “affidavit evi-
dence regarding [Mr. Shingoose’s] medical condition and the 
impact of COVID-19 on prison facilities,” as well “affidavit evi-
dence with respect to some of the actions the Ministry of Correc-
tions and Policing has implemented to mitigate the risk of 
COVID-19 transmission within custodial facilities” (see paragraph 
4). In granting release, Justice Jackson concluded that the evi-
dence presented established that Mr. Shingoose was “particularly 
vulnerable to the risks posed by COVID-19 in the prison facility” 
(at paragraphs 7 and 8): 

 
In Mr. Shingoose’s case, I find on the basis of the evidence 

placed before me that he is particularly vulnerable to the 
risks posed by COVID-19 in the prison facility. He is 69 
years old. He is diabetic and his condition appears to have 
worsened in custody. The evidence presented to me with 
respect to what is transpiring in the correctional facility does 
not specify any special care that is being taken in relation to 
Mr. Shingoose.  

Mr. Shingoose has presented a release plan that will see 
him safely transported from the correctional facility to his 
farm where he has agreed to being quarantined for 14-days. 
He will abide by strict conditions thereafter. A member of his 
family has undertaken to ensure he will abide by any terms 
that may be imposed. Having regard for all of the applicable 
factors, I conclude that his detention pending the hearing of 
his appeal is not necessary in the public interest and I grant 
his application. 

In R. v. W.M., 2020 ONCA 
266, which also involved an 
application for release pending 
an appeal, Justice Brown of the 
Ontario Court of Appeal consid-
ered evidence that the appellant 
“suffers from C.O.P.D.” Justice 
Brown noted that there “was a 
suggestion in his application 
materials that his medical condi-
tion would make him vulnerable 
to the COVID-19 virus were he 
to stay in jail” (at paragraph 39).  

In the end, however, this evi-
dence had no effect. Justice Brown noted that at the hearing, 
W.M.’s counsel “stated that this application would have been 
brought even in the absence of the COVID-19 pandemic.” As a 
result, Justice Brown stated: “I do not place much weight on 
W.M.’s medical condition for purposes of the analysis” (at para-
graph 40).  

 
A SUMMARY OF THE PANDEMIC’S IMPACT ON BAIL 
IN CANADA 

There has been some broad language used by a small number 
of Canadian judges as regards the impact of the pandemic on bail, 
with some suggesting that it is a crucial factor. However, as we 
have seen, the Canadian judiciary has generally adopted a more 
cautious approach: the pandemic is a factor, but it does not over-
ride the law of bail. In other words, the bail provisions must still 
be applied. If an offender presents evidence that the pandemic 
will cause them health problems, beyond those that all inmates 
are susceptible to, then this is one of many factors to be consid-
ered. 

It has been suggested that “[t]he COVID-19 pandemic illus-
trates that it is possible to decrease the incidence of pre-trial 
detention in Canada. Indeed, the pandemic is forcing judges to 
increasingly consider how measures such as electronic monitor-
ing, sureties, and house arrest—measures that still must be used 
sparingly and respect the ladder principle—can fulfil traditional 
law enforcement objectives while limiting pre-trial detention” (see 
Terry Skolnik, Criminal Law During (And After) COVID-19, 43 
MANITOBA L.J. 145, 157 (2020)).  

However, this was a trend that existed before the pandemic 
took hold. In R. v. Myers, 2019 SCC 18, for instance, the 
Supreme Court of Canada held that pretrial release “at the earliest 
opportunity and in the least onerous manner is the default pre-
sumption in Canada” (at paragraph 1). Has the pandemic acceler-
ated this approach as Terry Skolnick suggests? The decisions 
referred to in this column suggest otherwise.  

 
CONCLUSION 

The Canadian legal system was initially affected in a dramatic 
fashion by the pandemic. Courthouses were closed and all but 
emergency matters delayed. However, Canadian courts have 
responded and there has been a much broader acceptance that 
modern technology can play an important role in ensuring timely 
and safe justice. There has been some reluctance to accept the 
reality of how modern technology can allow courts to function in 
a Pandemic (see, for instance, R. v. Berent, 2020 MBPC 53, in 
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which a reluctance to embrace trials by videoconferencing was 
expressed), but overall Canadian courts have adapted. 

In sentencing, the pandemic has had little effect. It has not 
resulted in Canadian judges significantly reducing prison sen-
tences. In a few cases, an enhanced credit for pretrial detention 
has been provided, but even in these instances the credit has been 
minimal. Thus, overall, the pandemic has not reduced jail as an 
option or the length of prison sentences when one is imposed.  

In those cases in which a reduction in a prison sentence has 
been sought based upon the impact of the pandemic, Canadian 
judges have consistently required that evidence of the specific 
impact that the existence of the pandemic will have on an 
offender, if a prison sentence is imposed, be presented. Canadian 
judges have been quite willing to rely upon prison administrators 
to make the decision as to whether the incarceration of specific 
individuals poses unacceptable risks to their lives and safety. They 
have not generally been willing to reduce prison sentences solely 
because of the pandemic.  

Similarly, the Court of Appeal for England and Wales in Whit-
ting indicated that “the more serious the offence, and the longer 
the sentence, the less the pandemic can weigh in the balance in 
favour of a reduction unless there is clear, cogent and persuasive 
evidence of a disproportionately harsh impact on the prisoner. 
Over the course of a long sentence the period of time during 
which the prisoner is subject to lock down because of the pan-
demic might be quite short in relative terms. It is for prison gov-
ernors to do what they can to alleviate the worst adverse effects” 
(at paragraph 30). 

In the area of bail, there have been some broad statements by 
a few Canadian Judges about how the pandemic has dramatically 

changed the law of bail, but as we have seen, this approach has 
generally been rejected in Canada. Bail judges have been willing 
to consider the impact that the Pandemic has on bail, but only in 
specific instances in which evidence establishes a heightened risk. 
Even in those cases, protection of the public continues to be the 
dominant factor in Canadian bail decisions.  

Overall, Canadian judges have not been willing to “put away” 
or forget the law that applies to bail because of the Pandemic (see 
Roman Catholic Diocese of Brooklyn v. Cuomo, 2020, No. 
20A87 (U.S.S.C.), in which the majority indicated that 
“[m]embers of this Court are not public health experts, and we 
should respect the judgment of those with special expertise and 
responsibility in this area. But even in a pandemic, the Constitu-
tion cannot be put away and forgotten”). 
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Footnotes 
1. See Joseph Kimble, What the Michigan Supreme Court Wrought in the 

Name of Textualism and Plain Meaning: A Study of Cases Overruled, 
2000–2015, 62 WAYNE L. REV. 347 passim (2017) (coding 81 over-
rulings by a textualist court majority and finding that the results 
were ideologically conservative in 96.3% of the cases); Joseph Kim-
ble, The Doctrine of the Last Antecedent, the Example in Barnhart, Why 
Both Are Weak, and How Textualism Postures, 16 SCRIBES J. LEGAL WRIT-

ING 5, 28–37 (2014–2015) (summarizing 6 empirical studies, and 
citing 11 other scholarly examinations, that show the strong ideo-
logical bent in Justice Scalia’s opinions). 

2. 555 U.S. 415 (2009). 
3. 18 U.S.C. § 921(a)(33)(A). 
4. ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETA-

TION OF LEGAL TEXTS 296–302 (2012). 

If you were to ask legal readers to rate the value of intuition in 
deciding close cases, I suspect that most of them would not 
put it toward the top of their list. Surely that would be true for 

self-described textualist judges, who would probably give it only 
a slim role, if it has any at all. They prefer to concentrate on 
words and syntax and context (verbal context, not situational 
context) and to weigh all the cues and clues. Intuition is just too 
squishy, subjective, unconstraining, and prone to manipulation 
(as if textualism were not1). 

At any rate, I’ve done a little experiment that tries to gauge the 
weight that readers give to intuitive reasons for a United States 
Supreme Court decision. Obviously, I can’t poll the justices; I can 
only report on readers’ assessments of the points they made. I 
don’t claim that the study is earthshaking, conclusive, empiri-
cally beyond reproach (for one thing, the sample size is small), or 
able to be generalized to all cases. I claim only that the results are 
striking enough that they ought to give pause to those who 
would discount the significance of a judge’s reasoned intuition 
about statutory purpose and sensible results. 

Note, by the way, the emphasis on “reasoned” intuition. I 
don’t mean a gut reaction. I mean a considered judgment, a ratio-
nal inference, that is not grounded in textual analysis alone. For 
the statute involved in my study, for instance, the Court majority 
thought that Congress’s purpose was obvious—and explained 
why. As you’ll see, readers agreed. 

 
THE CASE: UNITED STATES V. HAYES 2 

 The case is fascinating for the sheer number of ways in which 
the Court tried to sort out a drafting muddle.  

Hayes had been convicted of battery against his wife in West 
Virginia. The crime did not require, as an element, that the bat-
tery be against a spouse; that is, Hayes was convicted of generic, 
or simple, battery. He was then prosecuted under the federal Gun 
Control Act of 1968, 18 U.S.C. § 922(g)(9), which prohibits the 
possession of a firearm by someone convicted of a “misdemeanor 
crime of domestic violence.” 

Here is the Act’s baffling definition of those words: 
 

[T]he term “misdemeanor crime of domestic violence” 
means an offense that— 

(i) is a misdemeanor under Federal, State, or Tribal 
law; and 

(ii) has, as an element, the use or attempted use of 
physical force, or the threatened use of a deadly 
weapon, committed by a current or former spouse, par-
ent, or guardian of the victim . . . .3 

 
And here is the question: does the italicized committed by lan-
guage modify offense, back in the lead-in to the list, so that a 
domestic relationship is not required as an element of the under-
lying offense? Or does the committed by language modify use . . . 
of physical force in (ii), so that a domestic relationship is an ele-
ment of the offense? A 7–2 majority chose the first alternative: it 
didn’t matter that Hayes had been convicted in state court of 
generic battery. The federal statute still applied. 

 
MY EXPERIMENT 

On a survey form, I listed for potential readers the points of 
reasoning that the majority and minority opinions put forward. 
For my own purposes—readers did not see this—I noted in bold 
whether those points were essentially textual (T) or nontextual 
(NT). Again, I removed those designations before sending the 
form to readers, but they are crucial to my contentions in this 
article about the importance of nontextual arguments. 

You might want to look at that form now, on pages 36–37. 
You’ll see nine points listed under the majority opinion and ten 
under the minority opinion, the dissent. For #5 in the first set 
and for #7 and #8 in the second, there is no designation because 
the opinion was dismissing, not advancing, that point. For the 
lenity points in the two opinions (#9 and #10), you may disagree 
with my designation T & NT, since textualists do recognize the 
rule of lenity.4 True, the rule starts with textual analysis, but it 
becomes a nontextual rule of fairness to defendants when textual 
analysis is unavailing. 

Now, I had originally intended to do a pilot test and then a 
larger one. But the results of the pilot seemed to me so decisive 
that I decided to stop and present them for your consideration. 

I used the listserv of the Legal Writing Institute to solicit 12 
volunteers, the first 12 to respond. So these were all legal-writing 
professors—meaning that they all teach legal research, writing, 
and analysis. And they turned out to be veterans, averaging 19 
years of teaching, with just one having less than 5. I asked six of 
the professors to mark what they regarded as the two strongest 
reasons set out in both opinions; I asked the other six to mark, 
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5. Hayes, 555 U.S. at 429. 
6. Id. at 433 (“That may be so [that committed is superfluous], but read-

ing ‘committed by’ to modify ‘offense’ has its own flaws.”). 
7. But see Neal Goldfarb, Brief for Professors of Linguistics as Amici 

Curiae in Support of Neither Party, 2008 WL 2468603, PDF at 6–11 
(quoting many examples, legal and nonlegal, in which committed by 
modifies the use of and stating that the construction is not abnormal). 

for both, the three strongest reasons. Don’t ask me why I did it 
two ways. In the end, I counted only the two strongest reasons 
cited by each of the 12 readers. 

 
THE RESULTS 

On pages 37 and 38, you’ll find two charts, one for readers’ 
votes on the Court majority’s reasoning and one for votes on the 
minority’s reasoning. The left columns, with the heading “Rea-
sons,” list the different points of reasoning according to the num-
bers on the survey form. The 12 columns in the middle show 
how the professors voted. I entered “1” if a professor marked a 
reason as their top choice—what they thought was the opinion’s 
strongest point. I entered “2” if the professor marked it as (in 
their view) the opinion’s second-strongest reason. I then assigned 
two points for a “1” vote and one point for a “2” vote. 

Just to see how it works, take the first horizontal line in the 
majority opinion. That’s reason #1 on my form that the partici-
pants used. It got two “1” votes (= 4 points) and two “2” votes  
(= 2 points), for a total of 6. Obviously, I was trying to determine, 
however roughly, whether there was anything like a strong win-
ner among the reasons. 

And indeed there was, at least for the majority opinion—rea-
son #7. That was one of the two purely nontextual reasons. It had 
to do with Congress’s “manifest purpose” in passing the statute. 
You can read the summary on the form for yourself, but essen-
tially, had the majority not ruled the way it did, the law would 
have been a dead letter in the great majority of states—well over 
two-thirds—because they had no criminal statutes that specifi-
cally proscribed domestic violence. That result would have 
defeated the statute’s purpose: prohibiting domestic abusers from 
having firearms. 

Reason #7 got twice as many points as any of the textual rea-
sons (##1, 2, 4, and 6). In fact, it got as many points as all the 
textual reasons put together. The very least you can say is that 
textual reasons were no more important than nontextual reasons. 
Of course, you would probably also say that courts put them 
together to decide a case. But can we please think twice about the 
modern-day exclusive and obsessive focus on textual analysis? 
Sound decision-making demands more; it demands that all sen-
sible arguments and considerations be taken into account. 

As for the minority opinion, one of the nontextual reasons, 
#9, having to do with the practical difficulty of the majority’s 
approach, placed third in the voting. It scored 6 points—far 
fewer than the 23 points total for the textual reasons (##1 
through 6), but still significant. To my mind, though, and consis-
tent with the voting, it was weaker than nontextualist reason #7 
for the majority. 

 
THE TACIT REDRAFTING  

By now, from looking over the form, you have a fair idea of the 
arguments made by the majority and minority. Both sides agreed 
that (and this is putting it mildly) the statute is “not a model of 
the careful drafter’s art.”5 So how do their interpretations tacitly 

fix or adjust the drafting? Let’s return to the statute: 
 

[T]he term “misdemeanor crime of domestic violence” 
means an offense that— 

(i) is a misdemeanor under Federal, State, or Tribal 
law; and 

(ii) has, as an element, the use or attempted use of 
physical force, or the threatened use of a deadly 
weapon, committed by a current or former spouse, par-
ent, or guardian of the victim . . . . 

 
On one possible view, the majority’s interpretation effectively 

moves the ambiguous committed by language into the lead-in, so 
that committed by modifies offense: 

 
[T]he term “misdemeanor crime of domestic violence” 
means an offense committed by a current or former spouse, 
parent, or guardian of the victim . . . that— 

(i) is a misdemeanor under Federal, State, or Tribal 
law; and  

(ii) has, as an element, the use or attempted use of 
physical force . . . .  

 
That would be a clumsy redraft, though, because the victim’s 
“current or former spouse, parent, or guardian” is just one in a 
list of possibilities. (Note the ellipsis after victim.) 

As a better drafting alternative, the majority’s interpretation 
involves moving the ambiguous modifier into a new item (iii) 
and adding two words (in brackets): 

 
[T]he term “misdemeanor crime of domestic violence” 
means an offense that— 

(i) is a misdemeanor . . . ; and 
(ii) has, as an element, the use or attempted use of 

physical force . . . ; [and] 
(iii) [is] committed by a current or former spouse, parent, or 

guardian of the victim . . . . 
 

On the other side, the minority does acknowledge that the 
word committed in item (ii) of the statute can go.6 Thus: 

 
(ii) has, as an element, the use or attempted use of 

physical force . . . committed by a current or former 
spouse, parent, or guardian of the victim . . . . 

 
This redrafting defeats majority argument #2 that one normally 
says “commits an offense,” not “commits a use.”7 But the deletion 
of a word is obviously not as structurally radical as the two alter-
natives for the majority’s reading. 

 
THE IMPLICATIONS FOR JUDGING 

The two sides parsed and parsed, trying to resolve this ambi-
guity. In their treatise Reading Law: The Interpretation of Legal 
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8. READING LAW at 159–60. 
9. Hayes, 555 U.S. at 435 (As a compromise, “[s]ome members might 

well have been willing to extend the ban beyond individuals con-
victed of felonies, but only if the predicate misdemeanor by its terms 
was addressed to domestic violence.”). 

10. See Anita S. Krishnakumar, Backdoor Purposivism, 69 DUKE L.J. 1275, 
1276, 1320, 1329, 1352 (2020) (reporting from her extensive study 
of Court opinions that those justices “regularly have been using 
pragmatic reasoning, as well as traditional textual canons, . . . to 

impute a specific intent or policy goal to Congress”; that they 
invoked practical consequences “entirely external to the statutory 
text” in over 30% of the opinions they wrote; that they sometimes 
relied on “their own personal views about a statute’s sensibility or 
their own judgment calls about what a statutory provision is 
designed to achieve”; and that even their use of textual tools “entails 
at least as much judicial discretion and room for normative decision-
making as the more straightforward, traditional purposive mode of 
analysis that textualism decries”).

Texts, Justice Scalia and Bryan Garner identify four canons of 
construction that the majority used and three that the minority 
used.8 Here are those canons, with the corresponding number 
from the survey form: 

 
Majority 
•    grammar—#1 
•    ordinary meaning—#2  
•    prior construction—#4 
•    surplusage—#6 

 
Minority 
•    last antecedent—#2 
•    scope of subparts—#5 and #6 
•    lenity—#10 
 

That’s typical in cases like this: either side can cite canons. 
No doubt the Hayes case was difficult and close. The dissent’s 

structural arguments were strong, but so was the majority’s argu-
ment about previous decisions interpreting similar language in 
another statute (#4). 

In the end, though, the majority’s nontextual argument 
seemed the strongest of all (even though it took less than half the 
space in the opinion—compare parts II and III). Was it question-
begging for the majority to rely on what they said was the 
statute’s “manifest purpose”? Admittedly, they cited, almost in 
passing, a fairly weak piece of legislative history—the floor state-
ment of one senator that the statute would reach offenses that 
didn’t require a domestic relationship. But the dissent did not 
question the compelling fact that so limiting the offense would 
render it dead on arrival in the great majority of states and the 
great majority of instances involving a convicted domestic bat-
terer. The dissent could only speculate about why Congress 
might want to pass such a narrow law.9 

No one disagreed that the statute was intended to keep those 
batterers from possessing firearms. Even if that purpose was not 
explicitly stated anywhere, your intuition, your common sense, 
your judgment tells you that. And again, no one disputed it. So 
why shouldn’t judges rely on such honest, sensible judgments? 
Why should they engage in fruitless efforts to untangle ambigu-
ity, or grapple with how vague terms apply, by textual methods 
only? Textualists would claim that purpose must be gleaned from 
the text alone, but scholarly research shows emphatically that 
textualist justices on the Court do not constrain themselves in 
that way.10 

Who knows whether judicial intuition precedes close textual 
analysis or proceeds from it, or whether it varies from case to 
case? I suspect that in Hayes the majority had a strong, early incli-

nation of how the case should be decided. At any rate, I submit—
and I think my little experiment goes to show—that decision-
making should not be reduced to strict textual exposition. Judges 
should be bringing to bear and weighing all the plausible argu-
ments in a case, including those based on reasoned intuition and 
common sense. 
 

SURVEY FORM 
 

United States v. Hayes, 555 U.S. 415 (2009) 
 

Facts: Hayes had been convicted in West Virginia of generic 
battery—standard, garden-variety battery: the misdemeanor 
crime did not require, as an element, that the batterer and victim 
be in a domestic relationship. Then Hayes was prosecuted under 
the Gun Control Act of 1968, 18 U.S.C. § 922(g)(9), for possess-
ing a firearm, which police discovered in his home after respond-
ing to a 911 call. 

 
Issue: The Gun Control Act of 1968 prohibits possession of a 
firearm by someone convicted of a “misdemeanor crime of 
domestic violence.” Does the statute’s definition of that term 
require that the crime have, as an element, a domestic relation-
ship between the person convicted and the victim? 

 
Language at issue: The definition appears in section 
921(a)(33)(A): 

 
The term “misdemeanor crime of domestic violence” 
means an offense that— 

(i) is a misdemeanor under Federal, State, or Tribal 
law; and 

(ii) has, as an element, the use or attempted use of 
physical force, or the threatened use of a deadly 
weapon, committed by a current or former spouse, par-
ent, or guardian of the victim . . . .  

 
Does the committed by language modify offense—so that a domes-
tic relationship is not required as an element of the underlying 
offense? (The majority took this view.) Or does that language 
modify the use or attempted use of physical force—so that a domes-
tic relationship is an element of the offense? (The minority took 
this view.) 

 
Analysis: 
The majority: 

(1) The word element is singular, suggesting that clause (ii) 
contains only one element, the use of force. T 
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(2) Reading committed by with use is syntactically awkward. 
It’s more normal to say that someone “commits an 
offense,” not “commits a use.” T 

(3) Since “crime of domestic violence” involves both the use 
of force and a domestic relationship, it makes sense to 
join those features together in clause (ii). T & NT 

(4) The same language appears in another statute. When 
the statute was passed, courts had uniformly not 
required a domestic relationship as part of the underly-
ing offense. Congress presumably knew that. T 

(5) The doctrine of the last antecedent: “a limiting clause or 
phrase . . . should ordinarily be read as modifying only 
the noun or phrase it immediately follows.” But the rule 
“is not absolute and can assuredly be overcome by other 
indicia of meaning.” Here, there are other indicia. See 
(1) & (2).  

(6) Also, applying that doctrine would render the word 
committed superfluous: Congress could have written the 
use of physical force . . . by a current or former spouse 
. . . . T 

(7) Congress wanted to close a loophole. Existing laws were 
not keeping firearms out of the hands of domestic 
abusers, many of whom were not ultimately charged 
with or convicted of a felony. But as interpreted by the 
minority, the new, amending language (passed in 1996) 
would have been a “dead letter” in two-thirds of the 
states—states that did not have statutes proscribing 
domestic violence (as opposed to generic battery). And 
even in the remaining states, domestic abusers are rou-
tinely prosecuted under generic battery laws. So the 
minority’s interpretation would defeat Congress’s “man-
ifest purpose”—to ban possession of firearms by domes-
tic abusers convicted under any battery statute. NT 

(8) In a floor statement, one senator, the amendment’s 
sponsor, said that a domestic relationship would not be 
an element of the underlying offense. And the legislative 
record is otherwise silent. NT  

(9) The rule of lenity in criminal cases does not apply 
because—considering text, context, purpose, and leg-
islative history—there is no ambiguity. T & NT 

 
The minority: 

(1) The “natural” reading of misdemeanor crime of domestic 
violence is that it has something to do with domestic vio-
lence. T 

(2) Under the doctrine of the last antecedent, the committed 
by phrase should modify what it immediately follows. 
But the majority’s reading requires jumping over two 
line breaks, clause (i), a semicolon, and the first part of 
clause (ii). T 

(3) Yes, commits the use of force is awkward, but it is used to 
prevent having to list specific crimes, as in commits a 
battery, robbery, or kidnapping. The awkwardness disap-
pears with a list. T 

(4) As for the singular word element, the Dictionary Act says 
that the singular includes the plural. Besides, a single 
element can contain multiple components. And other 
statutes combine as one element the use of force and its 
target (here, a domestic-relationship victim). T 

(5) Putting the domestic-relationship part in clause (ii) with 
the element of the underlying offense strongly suggests 
that it is part of the required element. T 

(6) The majority’s reading requires effectively restructuring 
the statute and adding a word—that is, moving commit-
ted by into a new (iii) and adding the word is [committed 
by]. Only then does the language read smoothly with 
offense that. T 

(7) The legislative history cited by the majority is one state-
ment on the Senate floor. “Such tidbits do not amount 
to much.” 

(8) Invoking the statute’s purpose ignores the complexity of 
the problems that Congress is called on to address and 
the compromises that may have gone into the final ver-
sion. 

(9) The majority approach poses practical difficulty. The 
judge or jury will often have to go beyond the record of 
the prior conviction—the elements of the crime—to 
determine whether it happened to involve domestic vio-
lence.  NT 

(10) The statute is ambiguous, so the rule of lenity should 
apply. This is a “textbook case” for the rule. It’s not one 
of the rare cases in which arguments about legislative 
history and statutory purpose overcome the need for 
fair warning to defendants. T & NT 
 

RESULTS OF THE VOTING 
12 reader participants. 1 = a vote for the strongest reason; 2 = 

a vote for the second-strongest reason. A “1” vote gets two points; 
a “2” vote gets one point. 
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The American Judges Association, with the assistance of Futures Without Violence, 
and the National Center for State Courts, is proud to provide this high quality, web-
based, comprehensive domestic violence education for judges. Using adult-learning 
instruction tools and interactive exercises, separate training modules on key issues 
allow new and experienced judges to learn at their own pace from leading national 
experts they might not otherwise have the time, opportunity or funding to see. The 
AJA offers this timely, engaging and convenient resource at no cost to judges who 
want to apply this state of the art learning to make our communities safer. 
 
Visit http://education.amjudges.org to learn more.

            EFFECTIVE ADJUDICATION OF 
             DOMESTIC ABUSE CASES

The National Center for State Courts (NCSC) offers a series of webinars to help courts 
improve their operations and better serve the public during the COVID-19 pandemic. These 
webinars cover many aspects of court operations from jury management to access to justice. 
For example: 
 

• Essential Steps to Tackle Backlog and Prepare for a Surge in New Cases 
• Approaches to Managing Juvenile Cases in the COVID Era 
• Court Management of Guardianships and Conservatorships During the Pandemic 
• How State Courts Are Using Innovative Technologies and Responsible Health and Safety 

Practices to Resume Jury Trials 
 

Videos of these and other webinars are available online and free of charge at: 
https://www.ncsc.org/newsroom/public-health-emergency/webinars. 
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The journey to the bench is unique for every judge. For most, 
however, a position on the bench is preceded by law school, 
the bar exam, and a career as an attorney. Through these 

experiences, judges are expected to become knowledgeable 
about the responsibilities and duties that come with their new 
role. In fact, common-law judiciaries, such as the United States, 
are built on the assumption that legal practice is the best prepa-
ration for being a judge.1 Still, many judges might feel as if they 
are not fully prepared. Unlike judges in civil-law countries, who 
undertake specialized coursework in judicial studies from the 
earliest stages of their careers, judges in the United States typi-
cally “[take] the oath, [step] onto the bench, and [proceed] to fill 
the judicial role as if born in the robe.”2 As one judge put it, 
“[B]ecoming a federal judge is like being thrown into the water 
and being told to swim.”3 

Judicial training and continuing education provide opportu-
nities for judges to both obtain and maintain the necessary skills, 
knowledge, and attitudes essential to successfully fulfill their 
roles. Judicial education is designed to improve judicial perfor-
mance by preparing new judges for performing their duties, pro-
moting greater consistency in judicial decisions, and updating 
judges in new methods, laws, and other knowledge.4 Although 
the purpose of continuing education for judges is clear, our 
understanding of judges’ perceptions of continuing education 
(CE) is far more murky. Very little is known about judges’ moti-
vations for judicial education and the perceived impact that it has 
on their abilities and competencies as a judge. In addition, there 
is a need to understand the barriers that prevent judges from 
attending CE courses to address them and promote continuing 
education for judges. Therefore, the present study looks to 
understand the experiences of U.S. judges when it comes to CE. 
Using a national survey of U.S. judges, we asked judges to eval-
uate their experiences with their most recent CE course at a 
national institution for judicial education, report their motiva-
tions for attending the course, report the biggest barrier they face 

when attending CE courses, and evaluate the impact that their 
most recent course has had on their abilities as a judge. The 
results of this study are informative to judges, judicial educators, 
and stakeholders in the legal system as a whole. 

 
HISTORY OF JUDICIAL EDUCATION  

The first continuing education program for judges in the 
United States was held in 1956 by the Institute of Judicial 
Administration.5 Shortly after, in 1961, the American Bar Associ-
ation joined the American Judicature Society to create the Joint 
Committee for the Effective Administration of Justice.6 Chairing 
this committee was United States Supreme Court Justice Tom C. 
Clark, who, along with the committee, determined that judging 
was sufficiently different from lawyering and warranted special-
ized judicial education.7 This determination led to the develop-
ment of the National College of the State Judiciary in 1963, 
which later became The National Judicial College (NJC).8 Shortly 
thereafter in 1967, Congress established the Federal Judicial 
Center (FJC), which provides continuing education to federal 
judges.9 In 1975 the National Association of State Judicial Edu-
cators (NASJE) formed with the goal of “improv[ing] the justice 
system through judicial branch education.”10 Today, state-based 
judicial institutions (e.g., the North Carolina Judicial College) 
and national institutions (e.g., National Center for State Courts) 
promote the rule of law by educating our nation’s judiciary.  

 
PURPOSE OF JUDICIAL EDUCATION 

The National Association of State Judicial Educators has 
established eight goals for judicial branch education: (1) Help 
judicial branch personnel acquire the knowledge and skills 
required to perform their judicial branch responsibilities fairly, 
correctly, and efficiently; (2) Help judicial branch personnel 
adhere to the highest standards of personal and official conduct; 
(3) Help judicial branch personnel become leaders in service to 
their communities; (4) Preserve the judicial system’s fairness, 
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integrity, and impartiality by eliminating bias and prejudice; (5) 
Promote effective court practices and procedures; (6) Improve 
the administration of justice; (7) Ensure access to the justice sys-
tem; and (8) Enhance public trust and confidence in the judicial 
branch.11  

To satisfy these goals, judicial education often focuses on sub-
stantive legal and social issues. However, scholars and judicial 
educators have recognized that this narrow focus is insufficient.12 
Judicial education should also serve to develop judges’ character 
and integrity, decision-making ability, critical thinking, and inter-
personal skills.13 Thus, judicial education today focuses broadly 
on four content areas: (1) substantive legal knowledge; (2) judi-
cial and technical competence; (3) character, civility, and ethics; 
and (4) personal growth and development.14  

 
JUDICIAL CONTINUING EDUCATION REQUIREMENTS 

At the state level, most judges are required to fulfill continuing 
education requirements. In fact, in 45 out of 50 states, state-
court judges are required to obtain varying amounts of continu-
ing education.15 Most states have continuing judicial education 
(CJE) requirements, that is, continuing education requirements 
that are specifically required for judges and are mandated by 
court rule16 or state statute.17 However, many states do not have 
CJE requirements for judges, but instead have mandatory contin-
uing legal education (CLE) requirements, which apply to all 
members of the state bar association, including judges.18 

The amount and type of continuing education (CE) that a 
judge is required to obtain depends on the state in which they 
reside. Table 1 depicts a breakdown of the required average 
annual hours of CE for judges. On average, states require 12 
hours of CE annually for judges. However, there is a wide range 
in requirements with five states having no requirement of CE for 
judges, and one state requiring 30 hours of CE annually. In addi-
tion to annual hours of CE, many states have additional require-
ments, such as required coursework in judicial ethics or profes-

sionalism,19 education requirements at state judicial institu-
tions,20 and education requirements for the first year after ini-
tially taking the bench.21 See Figure 1 in Appendix A for a display 
of the average annual hours of CE required for judges in every 
state.  

Despite having vastly different CE requirements for judges by 
state, many judges face the same obstacles when trying to fulfill 
these requirements. In many states, there are no rules governing 
release time, and judges must request time (and funds) from their 
judicial superiors on a case-by-case basis.23 This process can be 
problematic when financial issues affect states or jurisdictions, 
such as when a 2003 financial crisis24 resulted in cuts to judicial 
education.25 In addition to funding and time, geographical dis-
tance from educational institutions can make attaining judicial 
education difficult, especially for judges who preside over courts 
in remote or rural areas.26 

 
OVERVIEW OF STUDY 

The goal of the present survey was to understand judges’ 
views and experiences with continuing education (CE) at a 
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TABLE 1 
ANNUAL CONTINUING EDUCATION (CE)  

REQUIREMENTS FOR JUDGES AT A GLANCE

Average Annual Hours of  
Continuing Education

Number of States

No CE Requirement 5

1-9 hours 3

10-14 hours 21

15-19 hours 17

20+ hours 2

Other CE Requirement22 2



27. In our survey and discussions of courses, we focused solely on 
tuition-based courses at the NJC. The NJC offers many free online 
webinars, podcasts, and self-study courses that may also be consid-
ered CLE; however, these free educational offerings are qualitatively 
different in terms of costs and time commitment.  

28. Course-taking data were available from 2003 to 2018. We recruited 
judges who had attended a tuition-based course at least once 
between 2006 and 2015. We defined one-time attendees as judges 
who only attended a course once during this period, but not before 
and not after this period. We defined frequent attendees as judges 
who had attended at least one course between 2006 and 2015, but 
who may have also attended a course before 2006 and after 2015, 

for a total of at least two courses between 2003 and 2018. This 
approach to defining one-time attendees and frequent attendees 
ensured that there was substantial overlap in the courses that both 
groups had taken. Whether frequent attendees had taken their most 
recent courses between 2006 and 2015, or as recently as 2018, did 
not result in any discernible differences. Therefore, all frequent 
attendees were combined into a single group. 

29. Administrative law judges are a unique group of judges who do not 
have the same CE requirements as state-court judges. Despite the 
differences in education requirements, administrative law judges did 
not respond differently across any questions reported in our study 
and were therefore included in all analyses. 

national institution. To get a sample of judges from all parts of 
the U.S., we chose to conduct our survey at the National Judicial 
College. NJC is a national judicial education institution that edu-
cates thousands of judges from around the country annually. 
Therefore, NJC provided us an opportunity to survey a variety of 
different kinds of judges from nearly every state across the coun-
try. Although this study does not consider all experiences of judi-
cial education that exist throughout the various states, we believe 
our research will be able to speak to judges’ experiences with 
judicial education more generally. 

To draw meaningful comparisons, we chose to make compar-
isons between two subgroups of judges, one-time attendees and 
frequent attendees. One-time attendees were judges who 
attended one CE course at NJC within the past 15 years, while 
frequent attendees were judges who attended two or more 
courses at NJC in the same time frame.27 The distinction between 
these subgroups was made because it reflects a potential differ-
ence in commitment to judicial education. Attending a course is 
costly in terms of time and money. Whereas many jurisdictions 
require new judges to take a single “general jurisdiction” course 
when they join the bench, typically any additional tuition-based 
course that judges take at a national institution, such as NJC, 
reflects a willingness to invest resources in training from a 
national perspective. (Almost all states allow CE requirements to 
be fulfilled in other ways.) Hence, our survey design distin-
guished between one-time attendees and frequent attendees to 
understand how these differences in commitment to continuing 
education are related to perceptions about CE. 

 
METHOD 
PARTICIPANTS  

Using a stratified random sample, an online survey was 
emailed to judges who attended continuing education courses at 
NJC between 2003 and 2018. With course-taking data available 
from 2003 to 2018, we defined frequent attendees as judges who 
had attended two or more tuition-based courses during this time 
period. By contrast, we defined one-time attendees as judges who 
had attended a tuition-based course once between 2006 and 
2015, and who had not taken any additional courses after 2015.28  

To get a representative sample of each of these subgroups of 
judges, the sample was stratified based on geographic region 
(e.g., northwest, southwest, northeast, etc.) and recent course 
type (i.e., general, advanced, specialty). In other words, within 
the subgroup of one-time attendees and frequent attendees, our 
sample represented all regions of the U.S. (48 states were repre-

sented) and all different levels of courses taught at NJC. In total, 
we identified a total of 973 judges who were invited to partici-
pate in this survey. A majority of these judges were general juris-
diction judges; however, we also surveyed limited jurisdiction 
judges, appellate judges, administrative law judges,29 and tribal 
court judges, among others. 

Data collection took place in March and April of 2019. A total 
of 361 judges (37% response rate) responded to our survey; 
however, only 320 judges provided sufficiently complete 
responses with 194 frequent attendees (60%) and 126 one-time 
attendees (40%) responding. Frequent attendees took an average 
of 3.5 courses (range 2-15) during this time period, while one-
time attendees took 1 course. On average, judges had 14 years of 
experience on the bench (range 2-38 years). See Table 2 for a full 
demographic description of our sample. 

 
PROCEDURE 

Judges who wished to participate in our study were directed 
to the online survey platform, Qualtrics. Upon providing their 
consent, judges were then asked to answer questions related to 
their past experiences with CE courses at a national institution. 
Judges reported their evaluations of their most recent CE course, 
their motivations for attending CE courses, the barriers that pre-
vent them from attending CE courses, as well as the impact of CE 
courses on their job. In addition, judges were asked to report 
both demographic information as well as information about their 
career as a judge. (The survey also included other variables, not 
reported here, that are outside the scope of this study.)  

 
FINDINGS 
CE COURSE EXPERIENCE 

Using one question each, judges evaluated four different 
aspects of the most recent CE course they had attended at NJC. 
When judges were asked to rate their agreement with attitude 
statements, they did so on a 5-point Likert scale where 1 repre-
sented strongly disagree and 5 represented strongly agree. Judges 
reported favorable evaluations of the course materials (M = 4.58, 
SD = 0.65), the course instructors (M = 4.70, SD = 0.59), and the 
opportunity to connect with other judges (M = 4.69, SD = 0.61). 
In addition, judges also said that the course was worthwhile (M 
= 4.68, SD = 0.60). Frequent attendees and one-time attendees 
did not significantly differ in their evaluations on most of these 
items. However, frequent attendees (M = 4.64, SD = 0.61) were 
more likely than one-time attendees (M = 4.48, SD = 0.70) to 
agree that the course materials met their needs, F (1, 316) = 4.50, 
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p < .05. Overall, judges reported very positive experiences with 
CE, which seem to suggest that they would be willing to repeat 
the experience. However, based on the perceived relevance of the 
course materials, the data imply that those who returned repeat-
edly seem to consider what they learned more pertinent to their 
needs, even when the observed difference was rather small. 

 
MOTIVATIONS 

To better understand judges’ motivations for attending CE 
courses at a national institution, they were asked, “For what pur-
pose did you take your most recent CE course?” by choosing 
from one of four response options, with multiple selections per-
mitted. Judges were most motivated by their own professional 
growth (80%), followed by fulfilling a requirement (20%), fol-
lowing a recommendation from a colleague (18%), and “other” 
(7%). Motivations for CE did not significantly differ between 
demographic characteristics such as race and gender. However, a 
chi-squared test of independence showed that frequent attendees 
and one-time attendees had significantly different motivations for 
attending their most recent CE course. Frequent attendees (86%) 
were significantly more likely than one-time attendees (69%) to 
report professional growth as a motivation for attending a CE 
course, (c2 (1, N = 320) = 13.54, p < .001). On the other hand, 
one-time attendees (26%) were significantly more likely than fre-
quent attendees (16%) to report fulfilling a judicial education 
requirement as a motivation for attending a CE course, (c2 (1, N 
= 320) = 4.98, p < .05). In addition to fulfilling a requirement, 
one-time attendees (24%) were significantly more likely than fre-
quent attendees (13%) to be motivated to attend a CE course 
because they were following a recommendation from a colleague, 
(c2 (1, N = 320) = 5.73, p < .05). 

These results provide evidence that judges have different 
motivations for attending CE courses. One-time attendees were 
significantly more likely than frequent attendees to be motivated 
by fulfilling a requirement or following a recommendation, while 
frequent attendees were significantly more likely than one-time 
attendees to be motivated by professional growth. These differ-
ences suggest that some judges are motivated to seek out a 
national institution to develop professionally, keep themselves up 
to date, and continually seek to learn more above and beyond 
any minimum requirements. On the other hand, there are judges 
who only seek CE from a national institution to fulfill a specific 
requirement or take advantage of a specific course offering (pre-
sumably because the opportunities to take a specific course or 
fulfill a specific requirement in their home state are limited or 
have been previously completed). Whereas it is tempting to 
interpret these results as evidence for different levels of motiva-
tion, we hasten to point out that one-time attendees may very 
well access opportunities for judicial education in their home 
states or at other national institutions, which was not assessed in 
the present survey.  

 
BARRIERS 

Judges were asked: “What is the biggest barrier preventing 
you from attending continuing education (CE) courses?” and 
responded by selecting one of five response options. Results 
showed that a majority of judges (57%) agreed that funding was 
the biggest barrier preventing them from attending CE courses. 
A large portion of judges (28%) reported that getting time away 
from the bench was the biggest barrier preventing them from 
attending CE courses. Less-common barriers reported by judges 
included that CE course content is not applicable (5%), family 
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TABLE 2 
DEMOGRAPHIC INFORMATION OF JUDGES SURVEYED

Total 
 

(N=320)

Frequent  
Attendees  
(N=194)

One-time  
Attendees  
(N=126)

Gender Male 
Female

192 
124

110 
81

82 
43

Race/Ethnicity American Indian/Alaskan Native 
Asian/Asian American 
Black/African American 
Hispanic/Latinx 
Native Hawaiian/Pacific Islander 
White/Caucasian 
Other

12 
4 
26 
21 
2 
245 
10

11 
3 
13 
18 
2 
143 
7

1 
1 
13 
13 
0 
102 
3

Type of Judge Administrative Law 
Appellate 
General Jurisdiction 
Limited Jurisdiction 
Tribal Court 
Other

60 
13 
161 
49 
10 
24

46 
7 
91 
31 
7 
9

14 
6 
70 
18 
3 
15

Most Recent Class Type General 
Advanced 
Specialty

81 
87 
152

24 
62 
108

57 
25 
44

Note. Some judges failed to report demographic information so numbers do not always add up across rows and columns.



30. Thomas, supra note 4, at 24. 
31.  Id.  

32. Shawn C. Marsh, Judicial Educators’ Perspectives on Trauma Education 
for the Judiciary, 70 JUV. & FAM. CT. J. 55, 61 (2019). 

responsibilities (3%), and “other” (7%). There were no apprecia-
ble differences between one-time attendees and frequent atten-
dees when it came to barriers to CE. There were also no signifi-
cant differences between judges of different race or gender. 

Judges overwhelmingly reported that funding and time away 
from the bench were significant barriers for obtaining continuing 
education at a national institution. These barriers have been 
reported previously,30 yet continue to be a concern for judges 
who seek to both fulfill their educational requirements and 
develop professionally. These barriers might be the result of sys-
temic issues in the way that jurisdictions approach judicial edu-
cation.  

In most jurisdictions, judges must request both funding and 
time away from the bench from their judicial superiors (e.g., 
chief judge) to obtain CE at a national institution. Most jurisdic-
tions do not set funds aside for judicial education.31 Instead, con-
tinuing education funding for judges is based on availability and 
is therefore not guaranteed. Additionally, state statutes and court 
rules typically do not describe how judges’ dockets should be 
handled when judges are absent for continuing education. These 
factors have led judges to seek more flexible forms of CE that, in 
some cases, may trade quality for convenience. 

Obtaining education at national institutions is often more 
costly in terms of funding and time due to geographical distance 
from where judges reside. There are often less costly alternatives 
in judges’ home states; however, state educational offerings can 
be more limited in scope and do not provide judges the oppor-
tunity to learn from colleagues (i.e., other judges) outside of their 
state or jurisdiction. Additionally, online self-study and webi-
nars/webcasts are other applicable forms of CE, though these 
experiences might not be a suitable form of instruction for all 
judges given differences in preferred learning styles and comfort-
ability with web-based instruction. In fact, a recent survey 
reported that, in the context of trauma education, judges and 
judicial educators much preferred in-person instruction to webi-
nars or online self-study, primarily because they perceived in-
person education as more effective.32 

 
IMPACT OF CE COURSES 

To understand the impact of CE courses, judges were asked to 
report the perceived impact of CE, the importance of CE to the 
success of a judge, and to provide examples of impact from their 
most recent CE course at a national institution. Using Likert 
scales ranging from 1 to 5 where 1 represented strongly disagree 
and 5 represented strongly agree, judges indicated that their most 
recent course had a positive impact on their job (M = 4.45, SD = 
0.73) and that CE was important to the success of a judge (M = 
4.58, SD = 0.63). Judges were also given an open-ended response 
box and were asked to, “Explain how your most recent course 
has affected your work as a judge.” Of the 320 judges who were 
a part of our analysis, 207 judges provided a written response. 

The overwhelming majority of these responses (187; 90%) 
provided concrete examples of how their most recent CE course 
had enhanced their ability to fulfill their role as a judge. Most of 
these examples provided course-relevant examples of impact. 

For example, a limited jurisdiction judge from Minnesota, with 
17 years of experience on the bench, explained that attending a 
CE course on mediation, “provid[ed] me with insight and knowl-
edge on handling pretrials and other settlement discussions.” 
Another general jurisdiction judge from Arizona, with 17 years of 
experience on the bench, reported that her most recent evidence 
course, “[gave me a] greater in-depth understanding of eviden-
tiary issues, which I encounter daily.” 

Upon further examination of judges’ responses, other themes 
emerged that were less course-specific. For example, 14 judges 
(7% of those who responded to this question) reported that their 
most recent CE course had increased their confidence in areas 
such as decision making and fulfilling their role as a judge. One 
general jurisdiction judge from Alabama with 10 years of experi-
ence on the bench wrote, “The most prominent effect of the 
course on my judging is giving me a sense of confidence that I 
would not have otherwise achieved.” Similarly, 13 judges (6%) 
reported that their most recent course had led to some form of 
personal development. For example, increased mindfulness and 
patience were common benefits of CE courses. Having attended 
a course devoted to mindfulness for judges, one general jurisdic-
tion judge from Indiana with 6 years of experience on the bench 
explained, “I practice mindfulness now at home. It has helped 
me in my daily job, with stress reduction, focus and more open 
thinking.” Finally, 19 judges (9%) reported that their most recent 
course improved thier case management. For example, a limited 
jurisdiction judge from New Mexico, with 13 years of experience 
on the bench, wrote that after taking an ethics CE course, “[I] 
was able to review my current practices and tweak them in cer-
tain areas so that I was maintaining that ethical duty in running 
my docket.” 

Taken holistically, it seems that judges perceive continuing 
education as both important and impactful to their role as a 
judge. Using close-ended scales, judges reported that CE was 
important to the success of a judge and has had a positive impact 
on their own competencies as a judge. Through open-ended 
responses, judges provided concrete benefits of CE such as 
improved legal knowledge, better case management, increased 
decision-making confidence, and personal development. Inter-
estingly, perceived impacts of CE did not differ between one-time 
attendees or frequent attendees, demonstrating that CE was 
impactful irrelevant of previous CE experiences. Even attending 
one course seemed to have a positive impact given that one-time 
attendees reported high scores of positive impact and provided 
equal amounts of impact examples as judges who attended many 
courses previously at NJC. 

 
CONCLUSION 

The goal of continuing education is to provide judges with the 
necessary skills and knowledge to perform their job and promote 
justice at the highest level. Although states see value in CE for 
judges, as evident by their varying levels of requirements, there 
has been little evidence in the judicial literature documenting 
outcomes of CE outside of anecdotal accounts. To begin to 
understand the effects of CE from the perspective of judges, the 
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33. Tracey E. George & Albert H. Yoon, Measuring Justice in State Courts: 
The Demographics of the State Judiciary, 70 VAND. L. REV. 1887, 1903-
08 (2017).

present study took a systematic approach to investigate judges’ 
motivations for CE, their barriers to CE, and the impact that CE 
has had on their abilities to be a judge. The results indicated that 
judges were primarily motivated by professional growth and 
believed that CE was impactful for both professional develop-
ment (e.g., improved legal knowledge, better case management, 
increased decision-making confidence), as well as personal 
development (e.g., increased mindfulness, improved patience). 
See Figure 2 for a summary of our key findings. 

 
As with all research, the present study was not without limi-

tations. First, judges who attend courses at NJC might not be 
representative of the judiciary as a whole. In fact, our survey 
sample had a higher proportion of female and nonwhite judges 
when compared to a recent demographic analysis of U.S. state-
court judges. Our survey sample comprised 39% female and 
23% nonwhite judges (compared to 30% and 20% of U.S. state-
court judges, respectively).33 In addition to demographic differ-
ences, the educational experiences at NJC might not be represen-
tative of CE at other state or national institutions. Finally, some 
of the questions in our survey asked about experiences of CJE at 
NJC, while other questions asked about experiences with CJE 
more broadly; thus, respondents could have overlooked these 
distinctions when answering our questions. Despite these limita-
tions, the findings of this study provide valuable insight into the 
experiences and perceptions of judges regarding CE.  

Future research should look to build on our understanding of 
continuing judicial education. First, it is imperative to under-
stand how different modes of education (i.e., in-person vs. 
online) affect judicial participation, knowledge attainment, and 
behavioral change. Given the challenges that COVID-19 has 
introduced to the courts, including the opportunity to obtain in-
person judicial education, it is becoming more common for 
judges to get their CE online. Moreover, future research should 
establish more objective measures of CE outcomes. Rather than 
rely on self-report, it should be possible to relate different forms 

of CE to outcomes such as overturned decisions or third-party 
evaluations (e.g., bar polls). In addition, it would be beneficial to 
understand the decision-making process of judges when it comes 
to choosing where to obtain CE. Specifically, how do judges 
decide whether to attend state-based CE programming or 
national-based CE institutions, and what factors play a role in 
their decision? Finally, further research should investigate how 
different CLE/CJE requirement structures (i.e., reporting periods, 
required hours, special requirements) affect CE attainment and 
judicial competencies. 

Despite the need to answer more questions, from the perspec-
tive of the 320 judges in our study, there seems to be little ques-
tion that CE is both impactful and important. Admittedly, this 
conclusion may appear self-evident to most members of the judi-
ciary, but our review of the pertinent literature revealed only a 
dearth of evidence, none of which holds up to scientific stan-
dards. If evidence is critical in shaping policy concerning judicial 
education, we argue more investigations such as ours are needed.  

To our knowledge, this is also the first study to embark on a 
systematic examination of barriers toward CE for judges—an 
important aspect if CE is not only to be mandated, but also effec-
tively implemented. There is no question that many judges feel 
they do not have the financial or organizational support of their 
respective jurisdictions when it comes to attaining national-level 
education. If state legislatures feel that CE is important enough to 
make mandatory requirements for judges, then they should also 
prioritize funding so that judges can fulfill those requirements 
(or even surpass requirements) through CE programs they find 
most beneficial, whether these programs occur at a national judi-
cial education institution or within the state that judges reside. 
Similarly, jurisdictions should provide organizational support by 
developing procedures to handle judges’ dockets, allowing them 
to travel to acquire CE.  

Education is critical to a well-functioning judiciary. It may be 
arguably the most straightforward way to promote and develop 
judicial excellence in the service of high-quality courts that serve 
their communities efficiently and transparently. However, in the 
face of limited resources and shifting political priorities within 
jurisdictions, we consider it important to generate solid evidence 
in the evaluation of CE’s effectiveness. We suspect that further 
research will support that money and time devoted to judicial 
education are a worthwhile investment. In this sense, continued 
rigorous research may be best form of advocacy for CE for 
judges. 
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APPENDIX A 
 
FIGURE 1. AVERAGE ANNUAL CONTINUING EDUCATION 

REQUIREMENTS (HOURS) FOR JUDGES BY STATE. 
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The National Highway Traffic Safety Administration 
(NHTSA) reports in the United States 30 people die every 
day in drunk-driving crashes.1 Crashes involving alcohol-

impaired drivers cost the United States $44 billion in 2010 (the 
most recent year for which cost data are available).2 The issue of 
impaired driving is not limited to alcohol; the NHTSA’s data show 
the number of drivers killed in crashes who test positive for mar-
ijuana doubling between 2007 and 2015.3 As states create laws 
to try and crackdown on the rates of impaired driving those find-
ing themselves facing criminal prosecution have raised constitu-
tional challenges. Warrantless blood draws have received a fair 
amount of attention in the top courts both federally and in states 
across the country. This paper provides an overview of the facts 
and holdings of these top court cases starting with Missouri v. 
McNeely, a U.S. Supreme Court case, the case which spurred the 
recent rash of warrantless blood draw cases, and concluding with 
Commonwealth v. Bell, the most recent case on the topic at the 
time of this paper, out of the Supreme Court of Pennsylvania.  

 
MISSOURI V. MCNEELY (U.S. SUPREME COURT, APRIL 
17, 2013) 

HOLDING: IN DRUNK-DRIVING INVESTIGATIONS, THE NATURAL DISSI-
PATION OF ALCOHOL IN THE BLOODSTREAM DOES NOT CONSTITUTE AN 
EXIGENCY IN EVERY CASE SUFFICIENT TO JUSTIFY CONDUCTING A BLOOD 
TEST WITHOUT A WARRANT.4 

McNeely was arrested after he was observed crossing the cen-
ter line and declining to take a BAC test.5 Following his arrest 
McNeely was taken to the hospital where he refused to consent 
to a blood test; without obtaining a warrant the officer directed a 
lab tech to withdraw McNeely’s blood.6  

To be reasonable, a warrantless search of a person must fall 
within a recognized exception; exigent circumstances is one such 
exception.7 You must look at the totality of the circumstances to 

determine if exigency exists.8 With this in mind the Court 
rejected a per se rule that exigent circumstances exist if there is 
probable cause to believe a person has been driving under the 
influence, saying despite the fact that alcohol dissipates in the 
bloodstream until there is none, the Court should not depart 
from a case-by-case assessment.9 The Court distinguished 
McNeely from Schmerber v. California, noting that while the alco-
hol content in blood does dissipate, it does so at a gradual and 
predictable rate, thus a delay in performing the blood draw 
would need to be significant to affect its probative value.10  

In rejecting the per se rule the Court noted that advances in 
technology and changes to the Federal Rules of Civil Procedure 
have streamlined the warrant process.11 The dissipation of alcohol 
may be a factor that supports a finding of exigency but is not in 
and of itself enough.12 The Court also noted that while there is 
less privacy in automobiles, that “does not diminish a motorist’s 
privacy interest in preventing an agent of the government from 
piercing his skin,” and “intrusion into the human body implicates 
significant, constitutionally protected privacy interests.”13  

The Court also rejected the Missouri Supreme Court’s notion 
that the case was a routine DUI case, stating “relevant factors in 
determining whether a warrantless search is reasonable, includ-
ing the practical problems of obtaining a warrant within a time-
frame that still preserves the opportunity to obtain reliable evi-
dence, will no doubt vary depending upon the circumstances in 
the case,” but the record of the present case did not afford them 
the details necessary for a detailed discussion of the relevant fac-
tors in determining the reasonableness of a warrantless blood 
draw.14 

 
BYARS V. STATE (NEVADA, OCTOBER 16, 2014) 

HOLDINGS: (1) THE NATURAL DISSIPATION OF MARIJUANA IN THE 
BLOODSTREAM DOES NOT CONSTITUTE A PER SE EXIGENT CIRCUMSTANCE 
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JUSTIFYING A WARRANTLESS SEARCH.15 (2) A WARRANTLESS BLOOD DRAW 
MADE UNDER AN IMPLIED-CONSENT STATUTE WHERE THE INDIVIDUAL 
DOES NOT SUBMIT TO THE BLOOD DRAW IS UNLAWFUL.16 

Byars was pulled over for speeding, the officer noticed the 
aroma of marijuana, and Byars admitted to having smoked five 
hours earlier; suspecting intoxication, the officer had Byars com-
plete field sobriety tests.17 Byars was subjected to field sobriety 
test and placed under arrest; the officer read Byars the implied-
consent law.18 Byars refused the test but cooperated until he 
arrived at the hospital where he struggled against the blood 
draw.19 Byers argued the blood draw violated his Fourth Amend-
ment rights as set forth in McNeely.20  

The court, acknowledging that this case dealt with marijuana 
and not alcohol, as in McNeely, extended McNeely to cases involv-
ing marijuana, stating “the natural dissipation of THC from the 
blood does not create a per se exigency,” which would overrule 
the normal protections of the Fourth Amendment.21  Noting time 
seemed not to be a factor in the case, as the officers making the 
traffic stop would have had time to obtain a warrant in the time 
it took them to search the petitioner’s car and transport him to a 
hospital, the court ruled the state failed to demonstrate waiting 
for a warrant would result in the loss of evidence, thus not prov-
ing exigent circumstances.22 The court also rejected the implied-
consent law, ruling the Nevada law, NRS 484C.160(7) “allows a 
police officer to engage in a warrantless, nonconsensual search in 
violation of the Fourth Amendment.”23 However, the court ulti-
mately allowed the warrantless blood draw, stating the officers 
relied on the implied-consent law in good faith as exclusion 
would not act as a deterrent to unconstitutional police conduct.24 

 
STATE V. BERNARD (MINNESOTA, FEBRUARY 11, 2015) 

HOLDING: A WARRANTLESS BREATH TEST IS NOT MATERIALLY DIFFER-
ENT FROM OTHER WARRANTLESS SEARCHES OF AN ARRESTED PERSON 
THAT HAVE BEEN UPHELD, AND AS SUCH WOULD NOT VIOLATE THE 
FOURTH AMENDMENT.25   

Responding to a call of intoxicated men trying to remove a 
boat from the water, police encountered Bernard in his under-
wear, with the strong odor of alcohol coming from the group.26 
Witnesses identified Bernard as the driver of the truck and 
Bernard was holding the vehicle’s keys, but he denied driving, 
although he did admit to drinking.27 Bernard refused to perform 
field sobriety tests, after which he was taken to the police station 
and informed that Minnesota’s implied-consent law required him 
to consent to a chemical test, in the form of a breathalyzer, and 
that failing to do so was a crime.28 Bernard refused the test.29  

Bernard was convicted of 
refusing the test, and on appeal 
argued the test constituted a war-
rantless search of a driver’s breath 
in violation of the Fourth 
Amendment.30 The court noted 
that the court of appeals wrongly 
upheld the legality of the 
required chemical test on the 
grounds the officer had probable 
cause to believe Bernard was 
drinking, noting a warrantless 
search is only reasonable if it falls 
under one of four exceptions, one 
of which is not probable cause.31 
The state argued to the Minnesota 
Supreme Court that a warrant-
less-search incident to a valid arrest is reasonable.32 The court 
agreed holding a warrantless breath test is not materially different 
from other warrantless searches of an arrested person that have 
been upheld, and as such would not violate the Fourth Amend-
ment.33  The court also distinguished Bernard from Missouri v. 
McNeely, saying McNeely did not address the search-incident-to-
arrest exception because the issue was not raised in that case, 
thus McNeely did not foreclose their decision.34 

 
STATE V. STAVISH (MINNESOTA, AUGUST 19, 2015)  

HOLDING: “THE SERIOUSNESS AND UNCERTAINTY OF STAVISH’S MED-
ICAL CONDITION, COUPLED WITH THE POSSIBILITY OF TRANSPORT TO 
ANOTHER HOSPITAL, MADE IT IMPOSSIBLE FOR SERGEANT MARTENS TO 
KNOW HOW LONG STAVISH WOULD BE AVAILABLE FOR A BLOOD DRAW. 
THUS, SERGEANT MARTENS WAS FACED WITH AN EMERGENCY SITUATION 
IN WHICH IT WAS REASONABLE TO CONCLUDE THAT ANY DELAY NECES-
SARY TO OBTAIN A WARRANT WOULD ‘SIGNIFICANTLY UNDERMIN[E] THE 
EFFICACY OF THE SEARCH THE EXISTENCE OF EXIGENT’ CIRCUMSTANCES 
JUSTIFYING THE WARRANTLESS BLOOD DRAW.” 

Stavish involves events that took place before McNeely was 
decided. Following a single-vehicle accident, responding officers 
noted a strong smell of alcohol and proceeded to obtain a warrant-
less, nonconsensual blood sample under the authority of Min-
nesota’s implied-consent law.35 After some back-and-forth rulings in 
the lower courts on whether Stavish’s BAC results were permissible 
under Minnesota law via a good-faith exception or exigent circum-
stances, Stavish’s conviction, based in part on the blood results, was 
upheld.36 Stavish appealed to the Minnesota Supreme Court.37 
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The Minnesota Supreme 
Court turned to the Fourth 
Amendment issues at play in 
Stavish’s case but determined 
that the pretrial suppression of 
the defendant’s blood alcohol 
test results was a “critical issue” 
of the case.38 The court acknowl-
edged that a blood draw is 
clearly a search subject to Fourth 
Amendment protections, and it 
also pointed out that the exigent 
circumstances exception to a 
warrant was the applicable 
exception in this case.39 The 

court concluded that the relevant inquiry as to whether Stavish’s 
Fourth Amendment rights had been violated was “whether, 
under all of the facts reasonably available to the officer at the time 
of the search, it was objectively reasonable for the officer to con-
clude that he or she was faced with an emergency, in which the 
delay necessary to obtain a warrant would significantly under-
mine the efficacy of the search.”40 

The Minnesota Supreme Court looked at the circumstances 
surrounding the blood draw and ultimately determined that 
there were exigent circumstances in this case that met the high 
standard for the exception. In this case, Stavish had suffered seri-
ous injuries, which required extensive medical treatment, and 
there was some concern on the part of law enforcement that 
Stavish would have to be taken to another medical facility for 
continued treatment, which would have seriously inhibited the 
ability of law enforcement to take a blood sample from him. The 
defense argued that law enforcement could have simply asked 
the medical personnel treating Stavish if they foresaw a need to 
move him to a different medical facility, but the court reasoned 
that state and federal privacy laws would have prevented law 
enforcement from being able to obtain that information without 
Stavish’s consent. Additionally, the defense stated that the prose-
cution failed to prove exigent circumstances because it did not 
prove that law enforcement could not have obtained a blood 
sample within the two-hour time limit required by Minnesota 
law. However, the court referred to Stavish’s condition and said 
that because the police were unsure that he would even be avail-
able for the blood draw, time was of the essence, thus exigent cir-
cumstances existed.41 

Although the Minnesota Supreme Court agreed the warrant-
less blood draw was permissible under the facts of Stavish, the 
Court pointed out two errors made by the appellate court. First, 
referring to the United States Supreme Court’s decision in Mincey 
v. Arizona, the Minnesota Supreme Court stated that the serious-

ness of an offense did not create exigency or reduce the state’s 
burden in proving that it met the exigent circumstances require-
ment.42 Second, that the defendant had to cross county lines to 
obtain medical treatment was not an appropriate consideration; 
rather, the relevant consideration was the time required to trans-
port the defendant to the hospital and whether that inhibited the 
police’s efforts to secure a blood sample from the defendant.43  

 
BIRCHFIELD V. NORTH DAKOTA (U.S. SUPREME COURT, 
JUNE 23, 2016) 

HOLDINGS: (1) BREATH TESTS, WHICH ARE SIGNIFICANTLY LESS 
INTRUSIVE THAN BLOOD TESTS, BUT NOT BLOOD TESTS, MAY BE ADMINIS-
TERED WITHOUT A WARRANT AS A SEARCH INCIDENT TO A LAWFUL 
ARREST FOR DRUNK DRIVING.44  (2) A MOTORIST CANNOT BE DEEMED TO 
HAVE CONSENTED TO SUBMIT TO A BLOOD TEST ON PAIN OF COMMITTING 
A CRIMINAL OFFENSE.45 

The Supreme Court returned to the issue of warrantless blood 
searches just three years after McNeely in Birchfield v. North 
Dakota, granting certiorari and consolidating three cases involv-
ing a BAC search incident to arrest, the petitioners being Birch-
field, Bernard, and Beylund.46  

Birchfield drove his car off a highway; an officer watched as 
Birchfield tried unsuccessfully to back out of a ditch before the 
officer approached and caught a strong whiff of alcohol, along 
with noticing other signs of intoxication. Birchfield failed sobri-
ety field tests and a breath test, was arrested for driving while 
impaired, and refused a blood test despite being informed refus-
ing to do so would expose him to criminal penalties.47  

Police encountered Bernard when responding to reports three 
men got a truck stuck in the river while removing their boat.48 
Witnesses identified a man in his underwear driving the truck; 
upon arriving, officers found Bernard in his underwear, and he 
appeared intoxicated. Bernard admitted to drinking but denied 
driving; he refused to submit to a breath test despite being read 
Minnesota’s implied-consent advisory.49  

Officers observed Beylund unsuccessfully turn into a drive-
way and narrowly miss a stop sign before bringing his vehicle to 
rest partially on a public road; Beylund had an empty wine glass 
in the center console, smelled of alcohol, and had balance prob-
lems.50 He was arrested for driving while impaired and con-
sented to a blood draw after being read North Dakota’s implied-
consent advisory.51 

The Fourth Amendment prohibits unreasonable searches; as 
“the taking of a blood sample or the administration of a breath test 
is a search, the Court in Birchfield was faced with the issue of 
whether a warrantless breath test or blood draw was unreasonable 
in drunk-driving cases.”52 An exception to the Fourth Amend-
ment’s warrant requirement, specific to drunk-driving cases, is the 
exigent-circumstances exception, which “allows a warrantless 
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search when an emergency leaves police insufficient time to seek 
a warrant.”53 To be clear, that the case involves drunk driving does 
not mean an exigent-circumstances exception exists, just that 
under the totality of the facts specific to that case an exception to 
the warrant requirement may exist.54  The Court reminded us of 
its ruling in McNeely that “the natural dissipation of alcohol from 
the bloodstream does not always constitute an exigency justifying 
the warrantless taking of a blood sample.”55 In other words, there 
is no per se rule that creates an exception; whether a warrant is 
necessary required a case-specific analysis of the totality of the 
facts.56 The Court’s opinion in McNeely recognized that a warrant-
less search may be conducted incident to arrest; Birchfield consid-
ered “how the search-incident-to-arrest doctrine applies to breath 
and blood tests incident to such arrest.”57 

The Court went through a thorough analysis of the develop-
ment of the search-incident-to-arrest rule (SIAR) and how it has 
been clarified with advances in technology. To begin with, SIAR 
permits the search of the person of the arrestee who has been 
lawfully arrested.58 This right to search is not dependent upon 
whether a court might later decide the probability the arrestee 
was, in fact, carrying weapons or evidence and said items would, 
in fact, be found on the person; rather, the mere fact of lawful 
arrest justifies the search of the person.59 However, the exemp-
tion to the warrant requirement is determined by assessing the 
degree of intrusion upon an individual’s privacy against the pro-
motion of a legitimate government interest.60  

Reiterating its ruling from  Skinner v. Railway Labor Executives’ 
Assn, the Court concluded “breath tests do not implicate signifi-
cant privacy concerns.”61 Breath tests do not pierce the skin and 
require a minimum of inconvenience, humans do not have a pos-
sessory interest or emotional attachment to the air in the lungs, 
the only information revealed by breath tests is a person’s BAC, 
no sample is left in the possession of the police, and participation 
in a breath test does not cause any additional embarrassment in 
excess of the embarrassment of being arrested.62 Conversely, the 
Court noted, blood tests require piercing the skin, people do not 
continually shed blood, even if giving blood is common it is not 
a task people generally look forward to or enjoy, “it is signifi-
cantly more intrusive than blowing into a tube,” and a sample of 
blood can be preserved and remain in the possession of authori-
ties, which may cause a person anxiety.63 

In explaining its position the Court stated as “alcohol con-
sumption is the leading cause of traffic fatalities and injuries,” the 
government has “a paramount interest in preserving the safety of 
the public,” not only in neutralizing the threat but also in creat-
ing effective deterrents.64 BAC levels and implied-consent laws 

were enacted to address this 
interest, but the most danger-
ous offenders are likely unper-
suaded by a mere license sus-
pension, so states made it a 
crime to refuse to submit to 
BAC testing.65 Requiring a 
search warrant for every BAC 
would have significant impact 
on the court, particularly in 
sparsely populated areas.66 
The Court also noted that the 
intent of search warrants, to 
protect privacy through an 
independent determination of 
a neutral magistrate and limit 
the scope of intrusion, were not met in the case of BAC warrants 
in that a magistrate would “be in a poor position to challenge 
 . . . the facts that establish probable cause,” and “in every case 
the scope of the warrant would simply be the BAC test of the 
arrestee.”67 Thus, the Court found “requiring the police to obtain 
a warrant in every case would impose a substantial burden but 
no commensurate benefit.”68 

Taking the above into consideration, the Court then held that 
the Fourth Amendment permits warrantless breath tests incident 
to arrests for drunk driving; however, blood testing still requires 
a warrant as it is significantly more intrusive.69 In arriving at this 
conclusion the Court considered, but was unpersuaded by, that a 
person could attempt to prevent an accurate reading of a breath-
alyzer by blowing improperly, observing courts have held such 
attempts to qualify as a refusal to submit.70 Similarly, the Court 
was unpersuaded by the fact blood tests can be administered to 
an unconscious person or those too intoxicated or injured to com-
plete a breath test, noting “we have no reason to believe that such 
situations are common in drunk-driving arrests, and when they 
arise, the police may apply for a warrant if need be.”71 

The Court next turned to whether warrantless taking of a 
blood sample is justified by a driver’s legally implied consent.72 
Remarking that they approve of the general “concept of implied 
consent laws that impose civil penalties and evidentiary conse-
quences on motorists who refuse to comply,” the Court stated 
“there must be a limit to the consequences to which a motorist 
may be deemed to have consented by virtue of a decision to drive 
on public roads.”73 Thus, the Court held “motorist cannot be 
deemed to have consented to submit to a blood test on pain of 
committing a criminal offense.”74 
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STATE V. HAVATONE (ARI-
ZONA, MARCH 2017) 

HOLDING: THE UNCONSCIOUS 
CLAUSE OF A.R.S. § 28–1321(C), 
WHICH ALLOWS LAW ENFORCE-
MENT OFFICIALS TO MAKE OR 
DIRECT NONCONSENSUAL BLOOD 
DRAWS FROM UNCONSCIOUS DUI 
SUSPECTS, IS UNCONSTITUTIONAL 
WHERE THERE IS NOT A SHOWING 
OF CASE-SPECIFIC EXIGENT CIR-
CUMSTANCES THAT PREVENT LAW 
ENFORCEMENT FROM OBTAINING A 
WARRANT. 

Officers, arriving at a scene 
of an accident, detected an odor 

of alcohol emanating from the defendant’s vehicle and its occu-
pants; officers also found numerous open containers of alcohol in 
the defendant’s vehicle.75 A blood sample was extracted from an 
unconscious Havatone as he was being airlifted to the hospital, 
without seeking a warrant, under the “unconscious clause” of 
Arizona’s implied-consent law; the sample was used to convict 
him.76 The State conceded the blood draw was performed with-
out a warrant, not because of exigent circumstances but “follow-
ing department practice to procure a blood draw anytime a DUI 
suspect was sent out of state for emergency treatment.”77  

Relying on Missouri v. McNeely, the Arizona Supreme Court 
found the “unconscious clause” of the state’s implied consent 
statute could only be applied when “case-specific exigent circum-
stances prevent law enforcement officers from obtaining a war-
rant.”78 The court went on to rule that because the decision to 
draw Havatone’s blood was pursuant to a blanket policy rather 
than a case-specific determination, the draw violated Havatone’s 
Fourth Amendment rights.79 Furthermore, the good-faith excep-
tion did not apply because the police “should have known that 
routinely directing blood draws from DUI suspects who were sent 
out of state for emergency treatment, without making a case-spe-
cific determination whether a warrant could be timely secured, 
was either impermissible or at least constitutionally suspect.”80 

  
STATE V. HOWES (WISCONSIN MARCH 1, 2017)  

HOLDING: A WARRANTLESS BLOOD SEARCH IS PERMISSIBLE UNDER 
THE EXIGENT-CIRCUMSTANCES EXCEPTION TO THE FOURTH AMENDMENT 
WHERE THE TOTALITY OF THE CIRCUMSTANCES INCLUDE A SUSPECT WHO 
IS SERIOUSLY INJURED, UNCONSCIOUS, BEING SUBJECTED TO MEDICAL 
TREATMENTS FOR THEIR INJURIES, AND WHOSE PROHIBITED ALCOHOL 
CONCENTRATION (PAC) IS 0.02 PERCENT.   

    The police encountered Howes when responding to a motor-
cycle versus deer incident; upon arriving on the scene the deer 
was dead, and Howes was 40 feet away seriously injured and 
unconscious.81 While confirming Howes’s identity, the officer 
discovered Howes was subject to a lower permitted alcohol con-
centration (PAC) of 0.02 percent.82 A witness on the scene, the 
EMT positioned at Howes’s head in the ambulance, and numer-
ous medical staff at the hospital told the responding officer that 
Howes smelled of alcohol.83 The still unconscious Howes was 
arrested for operating a motor vehicle with a PAC, read his rights, 
an asked to submit to a chemical blood test; the unconscious 
Howes did not respond and the deputy instructed hospital staff 
to proceed with a blood draw.84  

Under Wisconsin law, for a warrantless blood draw to be con-
stitutional exigent circumstances alone are not sufficient. Four 
additional requirements must be met: 

 
(1) the blood draw is taken to obtain evidence of intoxi-

cation from a person lawfully arrested for a drunk-driving 
related violation or crime, (2) there is a clear indication that 
the blood draw will produce evidence of intoxication, (3) the 
method used to take the blood sample is a reasonable one 
and performed in a reasonable manner, and (4) the arrestee 
presents no reasonable objection to the blood draw.85 

 
The court observed a warrantless blood draw is justified “if 

delaying the blood draw would significantly undermine its effi-
cacy.”86 Noting McNeely, the court addressed the significance of 
the natural dissipation of alcohol in the bloodstream and how 
this results in the destruction of evidence such that an officer 
could reasonably believe an emergency exists.87  

The court concluded certain facts are relevant to determining 
whether exigent circumstances exist, including the defendant’s 
medical condition and whether the officer was delayed because 
of the need to investigate the accident scene.88 Howes’s lower 
permissible alcohol threshold and the small window of time alco-
hol would still be present in Howes’s system if he was just at that 
threshold at time of discovery, coupled with the possible brain 
damage, were critical factors for the court, along with the fact the 
officer did not have probable cause to arrest Howes until the offi-
cer arrived at the hospital almost an hour after the accident and 
at the rough expiration of the ability to detect alcohol in Howes’s 
system if he was at 0.02 percent at the time of the accident.89 All 
of these factors combined amounted to sufficient exigent circum-
stances so as to permit a warrantless blood search.  
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STATE V. ROMANO (NORTH CAROLINA, JUNE 9, 2017) 
HOLDING: THE STATUTE DID NOT CREATE A PER SE EXCEPTION TO 

THE WARRANT REQUIREMENT AND THE STATE FAILED TO SHOW, UNDER 
THE TOTALITY OF THE CIRCUMSTANCES, THAT ROMANO CONSENTED TO 
THE BLOOD DRAW, THUS THE BLOOD DRAW WAS ILLEGAL.90 

Romano involved a statute that permitted law enforcement to 
obtain a warrantless blood sample from an unconscious person 
suspected of driving under the influence.91 Police encountered 
Romano when responding to a call of a man stopping his vehicle 
in the middle of a public road and stumbling across a multilane 
highway while wearing his sweater backwards and carrying a 
bottle of liquor.92 The police officer found Romano close to the 
abandoned vehicle and matching the description provided by 
witnesses.93 Romano, visibly extremely intoxicated, was arrested 
and transported to the hospital where medical personnel decided 
due to his combative nature it would be necessary to medicate 
Romano to calm him down.94 The police officer told the nurse 
she would need Romano’s blood but did not inform Romano of 
his rights, obtain consent, or obtain a warrant.95 The nurse drew 
blood for medical treatment but drew more than was necessary 
and offered it to the officer who then tried, but failed, to wake 
Romano to consent to the blood draw before accepting the sam-
ple.96 The court notes that there were multiple officers involved 
in the investigation, the magistrates’ office was nearby, and the 
process for obtaining a warrant was simple and well known to 
the officers.97  

Romano was convicted and his appeal put on hold while 
Birchfield v. North Dakota was decided. The North Carolina 
Supreme Court held Birchfield and McNeely bar the warrantless 
blood draw from a defendant for the purpose of determining 
blood alcohol content, and that allowing such a search would 
violate the Fourth Amendment.98 The court also held that, fol-
lowing McNeely, exigency would not have permitted the police 
officer’s warrantless blood draw.99  

As to implied-consent statutes, the court distinguished the 
present case from Birchfield, which held the Fourth Amendment 
does not permit warrantless blood tests incident to arrest for 
drunk driving and motorists cannot be deemed to have con-
sented under implied-consent laws, which would impose crimi-
nal penalty for denying to grant consent, stating the statute in 
question did not impose a criminal penalty for refusal to submit 
to a blood draw; nonetheless, the blood draw was not justified.100 
The court reasoned that consent may be determined from the 
totality of the circumstances and must be voluntary.101 The court 
then held that the statute did not create a per se exception to the 
warrant requirement and the state failed to show under the total-

ity of the circumstances Romano 
consented to the blood draw; 
thus, the blood draw was  
illegal.102 

 
COMMONWEALTH V. MYERS, 
(PENNSYLVANIA, JULY 19, 
2017) 

HOLDING: A CHEMICAL TEST CON-
DUCTED UNDER THE IMPLIED-CON-
SENT STATUTE IS EXEMPT FROM THE 
WARRANT REQUIREMENT ONLY IF CON-
SENT IS GIVEN VOLUNTARILY UNDER 
THE TOTALITY OF THE CIRCUMSTANCES; WHERE A PERSON HAS BEEN REN-
DERED PHARMACOLOGICALLY UNCONSCIOUS, THEY CANNOT VOLUNTAR-
ILY GIVE CONSENT AND A WARRANT MUST BE ACQUIRED IF NO OTHER 
EXCEPTION EXISTS.103 

A police officer, responding to reports of a man in a maroon 
SUV screaming, came across Myers sitting in a maroon SUV, the 
vehicle running and the brake lights flickering.104 Upon 
approaching Myers the officer noted that Myers smelled strongly 
of alcohol, had a significant slur, and an open bottle of liquor was 
visible; Myers was placed under arrest and transported to a med-
ical center.105 Approximately an hour later a second officer 
arrived at the medical center to discover Myers had been admin-
istered Haldol and was unconscious.106 The officer unsuccess-
fully attempted to rouse Myers, then proceeded to read the 
unconscious Myers his O’Connell warning, the unconscious 
Meyer did not object, and the officer instructed a nurse to draw 
Myers’s blood.107 At no time did either officer attempt to obtain 
a warrant for the blood draw.108 

The Commonwealth argued that an exception to the Fourth 
Amendment’s warrant requirement is implied-consent statutes, 
and an unconscious arrestee does not have the statutory right to 
refuse chemical testing.109 In its analysis, the court noted that 
Pennsylvania’s implied-consent statute did not distinguish 
between the conscious and unconscious motorist in its unam-
biguous language about the right of refusal.110 The court then 
held that: 

 
Myers had an absolute right to refuse chemical testing 

pursuant to the implied consent statute, that his uncon-
scious state prevented him from making a knowing and 
conscious choice as to whether to exercise that right, and 
that the implied consent statute does not authorize a blood 
test conducted under such circumstances.111 
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The court went on to say that 
implied-consent statutes do not 
circumvent the Fourth Amend-
ment; rather, they allow police to 
request a driver to submit to a 
chemical test, a request the driver 
can comply with or refuse, the 
voluntariness of the consent being 
central to the analysis.112 The vol-
untariness of the consent is deter-
mined by the totality of the cir-
cumstances.113  

The court held “[o]ur implied consent statute is not an ipso 
facto authorization to conduct a chemical test,” it is a means for 
an officer to request a chemical test, something the suspect can 
decline and the test will not be conducted; in other words, the 
statute does not authorize an involuntary taking but rather 
penalizes the refusal to allow the taking.114 In so reaching this 
conclusion, the court reasoned Birchfield in no way suggested 
voluntary consent could be overridden by statutorily implied 
consent, that a person “must give actual, voluntary consent at the 
time the testing is requested,” a point that was driven home by 
the Court’s statement that if a person is unconscious police may 
apply for a warrant.115 Furthermore, because “Myers was phar-
macologically rendered unconscious by medical personnel prior 
to the time that Officer Domenic read O’Connell warnings to his 
unresponsive arrestee, no credible assertion can be made that 
Myers” voluntarily submitted to the testing.116  

 
STATE V. LEMEUNIER-FITZGERALD (MAINE, JULY 3, 
2018) 

HOLDING: WHEN PROBABLE CAUSE EXISTS, A WARRANTLESS BLOOD 
TEST IS NOT UNREASONABLE WHEN A DRIVER HAS CONSENTED TO TEST-
ING AFTER BEING WARNED THAT THE LOWER LIMIT OF A COURT’S SEN-
TENCING RANGE WILL INCREASE IF THE DRIVER REFUSES TO SUBMIT TO 
TESTING AND IS ULTIMATELY CONVICTED OF DUI.117 

LeMeunier-Fitzgerald was arrested after police observed her in 
a parking lot. Suspecting intoxication, an officer approached and 
saw physical indications of intoxication, in addition to watching 
LeMeunier-Fitzgerald swallow a bottle of pills upon noticing the 
officer’s approach.118 LeMeunier-Fitzgerald was placed in hand-
cuffs until a rescue team arrived; she was then taken to the hos-
pital.119 At the hospital, the officer informed LeMeunier-Fitzger-
ald she was suspected of attempting to operate a motor vehicle 
while under the influence; he read Maine’s implied-consent law 
to her, which included that if she refused to consent to a chemi-
cal test and was convicted, she would face harsher penalties. 

including a mandatory minimum period of incarceration.120 
LeMeunier-Fitzgerald consented to a blood draw but later moved 
to suppress on the grounds that it violated her Fourth Amend-
ment rights.121 The parties stipulated there was probable cause to 
believe LeMeunier-Fitzgerald was operating a vehicle while 
intoxicated,  her blood was drawn without a warrant, and no exi-
gent circumstances existed.122  

Noting that the statute in question created a duty to submit to 
testing, but did not mandate testing, rather it required a driver 
choose between testing or having their license suspended, evi-
dence of their testing refusal submitted in court, and the refusal 
considered an aggravating factor at sentencing, the court consid-
ered whether under such circumstances was LeMeunier-Fitzger-
ald’s consent was voluntary or coerced.123 Distinguishing Maine’s 
law from the one considered in Birchfield, the court pointed out 
that Maine’s law included no threat of independent criminal 
charges nor did it create any new threat of immediate incarcera-
tion, but rather made the driver aware of the consequences of the 
failure to comply with their duty to submit for testing.124 The 
court then considered whether the increased minimum penalty 
was coercive, finding that because the mandatory minimum 
imposed when a driver refuses to submit for testing did not 
exceed the maximum that could be imposed on a driver who did 
submit for testing, there was no coercion.125  

 
STATE V. RAJDA (VERMONT, JULY 20, 2018)  

HOLDING: THAT THE ADMISSION OF EVIDENCE OF A REFUSAL TO SUB-
MIT TO A BLOOD TEST IN THE CONTEXT OF A DUI CRIMINAL PROCEEDING 
DOES NOT VIOLATE THE FOURTH AMENDMENT OF THE U.S. CONSTITU-
TION.126 

In State v. Rajda, decided after Birchfield, the Supreme Court of 
Vermont, in two consolidated cases, held that Birchfield did not 
preclude evidence of a defendant’s refusal to submit to warrant-
less blood tests pursuant to an implied-consent law.127 In both 
cases a drug recognition expert found the defendant to be 
impaired, the defendant refused to submit to a drug test, and evi-
dence of this refusal was submitted at trial.128 Both defendants 
were charged with criminal refusal. The state dismissed the crim-
inal-refusal charges after the Birchfield decision; defendants 
argued to the Supreme Court of Vermont that Birchfield also held 
admission of evidence showing their refusal to submit to a drug 
test was unconstitutional.129 

The court observed that in deciding McNeely the Supreme 
Court noted that states have a broad range of legal tools to 
enforce drunk-driving laws, including implied-consent laws and 
allowing refusal to take a BAC test to be used as evidence against 
a defendant, which supported barring a warrantless blood draw 
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absent exigent circumstances.130 Next, the court analyzed the 
Birchfield decision, finding the Supreme Court “went out of its 
way to endorse the constitutionality of implied consent laws and 
strongly suggested that consequences for refusing a blood test 
short of criminal prosecution—such as civil and evidentiary con-
sequences—were not constitutionally infirm.”131  

After reviewing other states post-Birchfield decisions, the court 
held the “Fourth Amendment does not bar admission in a crim-
inal DUI proceeding of evidence of a refusal to submit to a war-
rantless blood draw.”132 The court reasoned criminalizing the 
refusal to submit to a blood draw places far more pressure on a 
person, burdening their constitutionally protected right not to 
submit to the test, whereas a defendant has the opportunity to 
explain the reason for their refusal to a jury, thus not directly bur-
dening the Fourth Amendment’s protected privacy interest.133 In 
reaching this conclusion the court noted that the implied-con-
sent statute established a bargain where in a person had the priv-
ilege of driving on a highway in exchange for implied consent for 
impaired-driving testing.134  

 
JOHNSON V. STATE (MINNESOTA, AUGUST 22, 2018) 

HOLDING: BIRCHFIELD V. NORTH DAKOTA IS SUBSTANTIVE AND 
RETROACTIVE.  

This appeal involves two consolidated cases against Johnson. 
In the first case, Johnson was pulled over on suspicion of DWI, 
admitted to drinking, was arrested, refused to give a blood sam-
ple, and was found guilty under Minnesota’s test-refusal law.135 In 
the second case, Johnson was stopped for an improper turn sig-
nal, admitted to drinking, failed field sobriety tests, was arrested, 
spoke to his attorney, and refused to consent to a chemical test 
on advice of counsel; he pled guilty to test refusal.136 Following 
the Supreme Court’s decision in Birchfield v. North Dakota, John-
son petitioned for post-conviction relief.137 Ruling on his cases 
separately, two different district courts both concluded Birchfield 
was procedural and denied Johnson’s petitions.138 Johnson 
appealed.  

Interpreting Birchfield and State v. Tran, the Minnesota 
Supreme Court concluded “the State may not criminalize refusal 
of a blood or a urine test absent a search warrant or a showing 
that a valid exception to the warrant requirement applies.”139 The 
court noted that both parties agreed Birchfield set forth a new 
rule, and generally speaking new rules have no retroactive effect 
unless, “it: (1) is substantive, as compared to procedural, or (2) 
is a new ‘watershed’ rule of criminal procedure.”140  A substan-
tive, and thus retroactively applied, decision is one that “nar-
row[s] the scope of a criminal statute,” as well as a constitutional 

determination that “place[s] par-
ticular conduct or persons cov-
ered by the statute beyond the 
State’s power to punish.”141 Birch-
field changes who can be prose-
cuted for test refusal, excluding a 
category of conduct from a state’s 
power to punish, and is thus 
retroactive. 142  

 
MITCHELL V. WISCONSIN 
(U.S. SUPREME COURT, 
JUNE 27, 2019) 

HOLDING: WHEN A DRIVER IS UNCONSCIOUS AND CANNOT GIVE A 
BREATH TEST, “EXIGENT CIRCUMSTANCES ALMOST ALWAYS PERMIT A 
BLOOD TEST WITHOUT A WARRANT.”143 

Officers responded to a call that Mitchell, appearing drunk, 
had driven off in a van.144 When officers encountered Mitchell, 
he was wandering near a lake, stumbling and slurring his words, 
with difficultly standing.145 Mitchell was given a preliminary 
breath test, which was over the legal limit, then arrested and dri-
ven to the station for a more reliable test.146  Before the second 
test could be taken, Mitchell fell unconscious and was trans-
ported to the hospital for a blood test.147 Mitchell challenged the 
legality of the breath test, arguing it violated his Fourth Amend-
ment right against illegal search and seizure; the state countered 
that the implied-consent law coupled with Mitchell’s free choice 
to drive on the highway made the blood test consensual.148  

Noting that they had addressed the issue of warrantless blood 
draws in two recent cases, the Court summed up those decisions, 
stating: 

 
First, an officer may conduct a BAC test if the facts of a 

particular case bring it within the exigent-circumstances 
exception to the Fourth Amendment’s general requirement 
of a warrant. Second, if an officer has probable cause to 
arrest a motorist for drunk driving, the officer may conduct 
a breath test (but not a blood test) under the rule allowing 
warrantless searches of a person incident to arrest.149 

 
The Court distinguished this case from McNeely, where there 

was a minimum degree of urgency common to all drunk-driving 
cases, likening it more to Schmerber v. California, where a car acci-
dent heightened the urgency.150  

The Court then noted that states have a compelling interest to 
enforce BAC limits from a public-safety-interest standpoint, and 
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enforcing BACs has proven effective; thus where a breath test is 
unavailable due to unconsciousness, the blood test is essential for 
achieving compelling state interests.151 Furthermore drivers who 
pass out at the wheel or soon after present a greater risk and they 
should not be rewarded by being able to thwart a state’s com-
pelling need for a blood test by their state of unconsciousness.152  

The Court then moved on to consider whether exigency 
existed so as to justify a warrantless search, holding:  

 
exigency exists when (1) BAC evidence is dissipating and 

(2) some other factor creates pressing health, safety, or law 
enforcement needs that would take priority over a warrant 
application. Both conditions are met when a drunk-driving 
suspect is unconscious, so Schmerber controls: With such 
suspects, too, a warrantless blood draw is lawful.153 

 
Because an unconscious suspect will require medical treat-

ment and that medical treatment could delay or distort a blood 
draw conducted later, after a warrant is obtained, the facts push 
the scenario into that of exigency supporting a warrantless 
search.154  

The Court also rejected the argument that technology has 
advanced to the point making the failure to obtain a warrant 
inexcusable.155 While agreeing that technology has sped the 
process up, the Court noted there is still time required to com-
plete the formality of a warrant, requires a judge be available, and 
has not managed to make the procurement of a warrant 
instant.156 The Court declined to rule on possibility of a case 
where an unconscious defendant could show his blood would 
not have been drawn but for the BAC information.157  

 
COMMONWEALTH V. BELL (PENNSYLVANIA, JULY 17, 
2019) 

HOLDING: EVIDENTIARY CONSEQUENCE FOR REFUSING TO SUBMIT TO 
A WARRANTLESS BLOOD TEST—THE ADMISSION OF THAT REFUSAL AT A 
SUBSEQUENT TRIAL FOR DUI—REMAINS CONSTITUTIONALLY PERMISSIBLE 
POST-BIRCHFIELD.158 

Bell was arrested for suspicion of DUI; the facts leading up to 
that arrest are not included in the Supreme Court of Pennsylva-
nia’s opinion.159  Bell refused to submit to a blood test and was 
convicted on his refusal; Bell challenged that conviction relying 
on Birchfield as arguing DUI suspects have a right to refuse war-
rantless blood testing and McNeely by rejecting a per se exigent 
circumstance, taken together equate to a Fourth Amendment 
right to refuse.160  

The Supreme Court of Pennsylvania undertook a lengthy 
analysis of the cases involving warrantless blood tests of DUI sus-
pects, noting drivers, by driving on public roadways, agree to 
accept the ultimatum of consent to a search or accept non-crim-
inal charges.161 The court, relying on Birchfield, stated that while 

criminal sanction for refusing to submit to testing is not a valid 
consequence, the Supreme Court approves of other kids of con-
sequences for refusal.162 The court also agreed with the Supreme 
Court of Vermont’s opinion: 

 
. . . the admission of evidence of a refusal to submit to a 

blood draw is a qualitatively different consequence with 
respect to its burden on the Fourth Amendment. Criminal-
izing refusal places far more pressure on defendants to sub-
mit to the blood test—thereby impermissibly burdening the 
constitutionally protected right not to submit to the test—
than merely allowing evidence of the refusal at a criminal 
DUI trial, where a defendant can explain the basis for the 
refusal and the jury can consider the defendant’s explana-
tion for doing so. Moreover, the admission of refusal evi-
dence in the context of a DUI proceeding, without directly 
burdening the privacy interest protected by the Fourth 
Amendment, furthers the reliability of the criminal process 
and its truth-seeking function by allowing the jurors to 
understand why the State is not submitting an evidentiary 
test in a DUI prosecution.163 

 
The court then noted that the Birchfield opinion cited to the 

McNeely plurality’s endorsement of evidentiary in deciding the 
Fourth Amendment did not bar the introduction of a refusal to 
take a warrantless drug test at a criminal trial. 164 
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Footnotes 
1. See http://www.crgvt.org/reports.html; David Suntag, Procedural 

Fairness, Swift and Certain Sanctions: Integrating the Domestic Violence 
Docket, in TRENDS IN STATE COURTS 2013 (C. Flango et al., eds.),  
https://ncsc.contentdm.oclc.org/digital/collection/ctadmin/id/2003.  

2. Different types of domestic violence include Controlling Coercive 
Violence, Separation Instigated Violence, and Situational Couples 

Violence, only the first of which involves a pattern of intimidation 
and violence intended to control the victim. REBECCA STAHL & PHILIP 
M. STAHL, REPRESENTING CHILDREN IN DEPENDENCY AND FAMILY COURT: 
BEYOND THE LAW (American Bar Association 2018); Joan B. Kelly & 
Michael P. Johnson, Differentiation Among Types of Intimate Partner 
Violence, 46 FAM. CT. REV. 476. 

In 2007, I had the privilege of helping to create and then pre-
side over an innovative domestic violence docket in the rural 
county of Bennington, Vermont: the Bennington Integrated 

Domestic Violence Docket (IDVD). With few financial resources 
but energetic justice system and community support, we created 
a holistic, collaborative court process, which combined misde-
meanor criminal domestic violence cases with related family 
docket protective order cases, as well as some related divorce and 
parentage cases in a same-day/one-judge, conferencing-type 
docket. Subsequent studies by the Vermont Criminal Research 
Group (VCRG) showed significantly improved outcomes for those 
who found themselves caught in the formal justice system due to 
the seemingly unremitting impact of domestic violence (DV). In a 
recidivism study comparing statewide traditional criminal court 
treatment of misdemeanor DV cases with treatment of similarly 
situated cases in the IDVD docket over a three-year study period, 
the rate of DV criminal recidivism decreased by over 40% while 
the rate of recidivism for any new crime decreased by over 50%.1 
In 2014 this program was duplicated in another county, and a 
preliminary research note by the VCRG showed no criminal 
recidivism during an initial eleven-month period. 

There is little dispute that historically our traditional justice 
system’s attempts to address domestic violence have been 
something less than successful. Analyzing why the Vermont 
IDVD programs were successful in substantially reducing crim-
inal recidivism for one of our most intractable types of criminal 
behavior may provide a roadmap for addressing other types of 
criminal behavior, as well. An overview of the details of the full 
Bennington IDVD was published by the National Center of 
State Courts in the 2013 edition of Trends in State Courts. There 
are many lessons to be learned from the IDVD experiments in 
Vermont. For this article, the focus is on one of those lessons: 
How purposely incorporating the essential components of pro-
cedural fairness into DV criminal plea hearings can make a sig-
nificant difference.  

Few would argue that our traditional plea-bargain-based 
criminal justice system has effectively served victims, offenders, 
and their families. Yet, for various reasons, despite the best 
efforts of many justice system players, this process has generally 
remained unchanged since crimes of domestic violence first 
began to be addressed by the criminal laws. The IDVD programs 

took a fresh look at the critical process by which the vast major-
ity of domestic violence criminal cases are resolved by our crim-
inal courts—the plea-bargained/plea-sentencing hearing, as well 
as examining how the principles of procedural fairness could be 
incorporated into that process to begin to achieve better out-
comes for all. To best appreciate the reasons for why and how 
the successful IDVD criminal plea process developed, a brief 
review of how our traditional criminal justice system has 
addressed domestic violence cases is helpful.  

If the criminal justice system were to operate as designed, it 
would first effectively and clearly determine culpability of a per-
son charged with a crime of domestic violence, through either a 
trial or clear admission of guilt by the defendant. Once culpabil-
ity was established, then and only then the court would conduct 
a full sentencing hearing and, based on all the background infor-
mation provided, determine an appropriate sentence, consider-
ing the established goals of sentencing in light of the history and 
context of the violence. The judge would know whether the vio-
lence arose out of the dynamics of a couple’s separation and 
never had occurred previously (Separation Instigated Violence), 
or was one event out of many minor incidents of violence 
between couples who are unable to resolve conflict without both 
becoming physically aggressive (Situational Couples Violence), 
or was part of a pattern of abusive coercive controlling behavior 
by one toward the other (Controlling Coercive Violence). In 
other words, before a defendant would be sentenced, the 
process would make clear to the judge exactly what happened 
and why, as well as which of the very different types of intimate 
partner violence needed to be addressed.2 

Those of us who work in the real criminal justice system, 
however, know that individuals charged with crimes of domes-
tic violence (or any crimes) rarely go to trial, rarely have guilt 
established beyond a reasonable doubt, and rarely are sentenced 
after a full sentencing hearing where all relevant information is 
provided to the judge. Seldom do judges have a clear under-
standing of what happened and why, or enough background and 
context to know what type of violence needs to be addressed. 
Seldom do judges have sufficient reliable information upon 
which to base individualized sentencing decisions, especially in 
misdemeanor cases.  

Pleas account for nearly 95% of all criminal convictions in 
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the country3 and most often by plea bargains, where the deter-
mination of criminal culpability and sentence are arrived at by 
agreement of the prosecution and defendant, not by a jury or 
judge. “[Plea bargaining] is not some adjunct to the criminal jus-
tice system; it is the criminal justice system.”4  

In my home state of Vermont, for example, the Vermont Cen-
ter for Justice Research looked at five years of data regarding 
cases of domestic violence between 2008 and 2013. Of the 
8,693 misdemeanor domestic violence (DV) charges filed, only 
1.5% went to trial, and of the 3,383 felony DV charges, 2.3% 
went to trial. All others were either dismissed or resolved by 
plea, usually as part of an agreed-upon sentence in a plea bar-
gain. It is clear that the plea/sentencing hearing has become the 
critical proceeding in the vast majority of DV criminal cases. 
Many have critically written about the general ineffectiveness of 
our plea-based system, as well as the motivation and voluntari-
ness of some of those entering plea agreements and how such 
agreements do not always reflect actual guilt or an appropriate 
sentence for any offenses.5  

Despite the critical significance of plea/sentencing hearings, 
such hearings in misdemeanor cases especially are usually short 
affairs, with little inquiry by the judge and even less detail in the 
parties’ explanations for the basis of the agreement. In jurisdic-
tions which permit no-contest pleas, there is not even an 
acknowledgment of guilt but rather only a statement of willing-
ness to accept a sentencing offer from the prosecution by not 
contesting the charge. In fact, the judge is not even required to 
determine whether there is a factual basis for such a no-contest 
plea.6 In effect, cases are resolved without any acknowledgment 
of guilt or determination that there is sufficient evidence to jus-
tify the conviction by the court. In some jurisdictions, the only 
words uttered by the defendant are “guilty” or “no contest.”  

Undoubtedly, a quick process, which allows the prosecution 
and defendant to reach a resolution by agreement without having 
to detail how and why the offense occurred, makes for speedier 
case resolution. An overcrowded system, which has adjusted its 
resources to fit the current state of minimal trials, understandably 
tends to encourage speedy resolution without trial and with less 
careful searching for reasons to slow down or discover the poten-
tial inappropriateness of the agreed-upon resolution. In my years 
as a local prosecutor, this process also made perfect sense to me. 
Although the judge retained the ability to reject the plea agree-
ment I reached with the defense, seldom did that occur. Judges 
rarely questioned the appropriateness of an offered plea agree-
ment, content to move the case off the docket. In effect, I as pros-

ecutor determined the sentence. 
This was true even when I was 
fresh out of law school and a 
newly minted, inexperienced 
prosecutor. But does it make for 
effective justice, particularly in 
DV cases?  

Often criminal DV case dis-
positions are subject to a 
“cookie cutter” approach. In 
many jurisdictions, there is a 
typical sentence (or “going rate” 
as Malcolm Feeley wrote in The 
Process Is the Punishment, Russell Sage Foundation; Paperback 
ed., 1992) sought and often accepted for every misdemeanor 
DV criminal case, regardless of type of violence. In my state, the 
going rate involves some period of probation with various con-
ditions including successful completion of a Batterers’ Interven-
tion Program (BIP), a treatment modality based on the 
power/control wheel. Yet, by the very nature of a standard plea 
bargain, driven by the name of the offense and not by the details 
of the event and individuals involved, individualization and its 
potentially positive impact on the outcome can be lost.  

We now know that there are different types of domestic vio-
lence, which require different levels of intervention to be effec-
tive, making a “cookie cutter” standard response not only often 
ineffective, but potentially damaging or dangerous.7 BIP pro-
grams are generally structured to address those who have 
engaged in controlling coercive violence (battering), where vio-
lence or threat of violence is used as part of a pattern of abusive 
control. With other types of violence, however, this pattern of 
coercive control often does not exist. Calling all “domestic vio-
lence” offenders batterers and requiring batterer’s intervention, 
therefore, makes little sense and often does damage in cases. See-
ing all victims/survivors as victims of controlling coercive vio-
lence dehumanizes and disrespects the dignity and worth of 
many victims. It allows judges to disregard victims’ stated prefer-
ences and desires explicitly or implicitly assuming they are vic-
tims of controlling coercive violence. A cookie cutter approach 
tends to place all victims in a category that makes them sub-
servient to justice system players as though judges, prosecutors, 
and defense attorneys know best what the victim needs despite 
her/his statements at times to the contrary. Of course, what vic-
tims of controlling coercive violence say in court or to the police, 
prosecutors, and defense counsel may very well be influenced by 
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8. TOM TYLER, WHY PEOPLE OBEY THE LAW (Yale University Press 2006). 
9. Kelly Tait, Effective Communication with Self-Represented Litigants, 

National Judicial College Case in Point (2011). 
10. 13 V.S.A. § 1042: “Any person who attempts to cause or willfully or 

recklessly causes bodily injury to a family or household member or 
willfully causes a family or household member to fear imminent 

serious bodily injury shall be imprisoned not more than 18 months 
or fined not more than $5,000.00, or both.” 

11. Vermont has adopted the Model Penal Code definition of “reckless-
ness.” Model Penal Code §2.02(2)(c); State v. Brooks, 163 Vt. 245, 
251 (1995). 

fear, control, and intimidation, 
but this is just one form of 
domestic violence. By avoiding 
detailed inquiry and simply 
accepting “standard” plea agree-
ments, which, for example, 
require BIP, judges cede their 
sentencing authority and inde-
pendent judgment to the attor-
neys and defendants who may 
have reasons for entering into 
the agreement unrelated to 
effective justice in DV cases or 
who may be uninformed by our 
evolving understanding of what 

is appropriate for different categories of DV.  
How did we attempt to address these issues in the Vermont 

IDVD programs? In large part, we purposefully incorporated 
procedural fairness principles in plea/sentencing hearings. Bur-
geoning research makes clear that perceptions of fairness have a 
significant impact on voluntary acceptance of court orders and 
compliance. As explained by Prof. Tom Tyler, perceptions of fair-
ness can be broken down into four essential components: 1. Par-
ties have an opportunity to be heard; 2. Parties view the decision 
maker as trying to be fair; 3. Parties understand the proceedings 
including how decisions are made; 4. Parties are treated with 
respect and dignity. If parties leave a court process that accom-
plishes these key procedural fairness principles, they are signif-
icantly more likely to accept and voluntarily comply with result-
ing court decisions and orders.8  

By providing for voice to defendants and their victims, ensur-
ing that both understood the process and decision making, 
treating both with respect, and demonstrating fairness to both, 
we began to move criminal DV cases out of the cookie cutter, 
“just get it done” approach in place for so many criminal cases. 
A closer look at the IDVD method provides some examples of 
how even small changes can make significant improvements.  

 
IDVD CRIMINAL CASE PLEA PROCESS 

The process by which pleas were taken and sentence imposed 
by the IDVD judge in these agreed-upon criminal case resolu-
tions was designed to be more thorough than often occurred for 
misdemeanor pleas in the more crowded regular criminal docket. 
The plea/sentencing process proceeded as follows:  

First, before taking the bench, the judge reviewed any written 
proposed plea agreement accompanied by a required written 
stipulation of facts which the court would review to determine 
if it was sufficient to support a factual basis for the offense to be 
pled. If needed, the judge would meet with counsel in chambers 
to review the plea agreement and supporting documents and 
address any issues or obstacles to a plea.  

Second, in the courtroom, the judge would first provide a 
simple “roadmap” of the process for the defendant, letting the 
defendant and all others in the courtroom know what will take 
place during the hearing, including an explanation of the rea-
sons for engaging in that process. The roadmap process is 
strongly recommended by communication experts to improve 
understanding.9  

Third, the judge would review the terms of the written plea 
agreement directly with the defendant, explaining that it was 
important for the court to be sure that the defendant understood 
the agreement fully. The judge would encourage questions if 
there was any confusion. 

Fourth, in taking the plea, the judge would then review the 
elements of the crime to be pled and incorporate plain English 
explanations of each element of the offense in clear, non-techni-
cal language. For example, if pleading to a domestic assault,10 
the judge might explain that the element of “bodily injury” 
means any sort of physical pain, even if slight; that “family or 
household member” means spouses, couples who are living 
together or have lived together, or two people who have had a 
sexual relationship; and “intentionally” means on purpose.  

I found that one of the most difficult explanations concerned 
the element of “recklessness” in the Vermont statute. Here is the 
definition of “recklessness” adopted by the Vermont Supreme 
Court:  

 
A person acts recklessly with respect to a material ele-

ment of an offense when he consciously disregards a sub-
stantial and unjustifiable risk that the material element 
exists or will result from his conduct. The risk must be of 
such a nature and degree that, considering the nature and 
purpose of the actor’s conduct and the circumstances 
known to him, its disregard involves a gross deviation from 
the standard of conduct that a law-abiding person would 
observe in the actor’s situation.11 

 
The Flesch-Kincaid Grade Level reading index (available as 

part of Microsoft Word) for this paragraph is 20, meaning that 
to fully understand the language one would need a post-under-
graduate college level of education. To improve a defendant’s 
understanding of the mental element of “recklessness,” we 
found it best explained once the defendant was asked how 
he/she hurt or tried to hurt the victim. Should a defendant, for 
example, acknowledge hitting the victim causing her/him pain, 
then the explanation of the “recklessness” element would be: 
“When you hit a person the way you hit her/him, you knew this 
carried a high risk that you would hurt her/him. You then 
ignored that risk and hit her/him anyway. By doing that you 
acted outrageously, far beyond what a law-abiding person 
should have done in that situation.”  

Further, for assault pleas, although not technically an ele-
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12. See State v Urbina, 115 A.3d 261, 221 N.J. 509 (NJ 2015) (court 
requires inquiry into factual self-defense claims during pleas in 
assault or homicide cases).   

13. North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162 
(1970). 

ment unless the defendant brought forward some evidence of 
self-defense, it made sense to ascertain whether the defendant 
hit the victim in self-defense or for some other reason.12 The 
best way to do this would be simply to ask the defendant to 
describe what happened, thereby allowing the judge then to 
determine whether there was an actual claim of self-defense. If 
there was, that would be explained, and the process would stop. 
Taking an assault plea without determining a self-defense claim 
may result in a defendant violating a probation condition requir-
ing successful completion of a counseling or treatment program, 
due to a failure of the defendant to take responsibility for the 
offense, while never having been given a chance to review such 
a self-defense claim before conviction.  

Defense attorneys are certainly not going to encourage their 
clients to raise self-defense claims or tell the judge “sure I hit 
her/him but she/he started it” when attempting to have a plea 
bargain accepted. Yet creating an environment where such 
explanations by a defendant are initially discouraged if not for-
bidden does nothing to further the goals of criminal case dispo-
sition in IDVD. First, if there is a real claim of self-defense, for 
example, the case should not resolve but should be set for trial. 
Second, if an insufficient claim of self-defense or provocation is 
mentioned, the court then has the opportunity to begin the 
explanation that such circumstances still do not legally excuse 
the defendant’s conduct and that the defendant must learn an 
alternative to the use of violence in such situations in the future.  

Only guilty pleas would be accepted, with rare exceptions. 
The only time a no-contest plea was acceptable was if the defen-
dant credibly explained that due to intoxication or drug use, 
he/she simply had no recollection of the events but had 
reviewed the evidence and accepted the facts as true. So-called 
Alford pleas13 were never accepted in IDVD.  

Principles of procedural fairness upon which this process was 
built promoted dialogue with the defendant. The judge would 
provide an opportunity for the defendant to speak about the 
offense first by engaging in a detailed colloquy about the facts 
being admitted directly with the defendant. Simply asking if the 
defendant agreed with facts in a probable-cause affidavit, police 
report, or as recited by the prosecutor tended to allow for the 
easiest default answer of yes or no without meaningful confir-
mation of whether defendant understood and agreed with the 
facts as stated. Worse, simply accepting the defense counsel’s 
acknowledgment of factual support for the offense being pled 
without direct discussion with the defendant provided no voice 
to the defendant. In the IDVD process, the judge would listen 
carefully to what the defendant said, explaining that, in turn, the 
judge expected the defendant to give the judge the same atten-
tion. The judge, therefore, needed at times to listen to state-
ments of minimization, self-defense, or provocation and then 
evaluate their accuracy if possible. Active listening by the judge 
to a defendant would increase perceptions of judicial neutrality 
and respect toward the speaker, critical components of proce-
dural fairness.  

An attempt to connect with the defendant in some way is 

important to creating an envi-
ronment that increases the 
chance of the defendant hear-
ing and really understanding 
the import of the judge’s mes-
sage. We found that defen-
dants more readily grasped 
the short- and long-term 
impact of domestic violence 
committed by him/her when 
children were part of the dis-
cussion, whether the children 
were the offspring of the 
offender and victim or were 
the children of only one of 
them. We emphasized that the key obligation of the defendant 
while on IDVD probation, which would be strictly enforced, was 
to make sure that no child would witness further violence or 
grow up in a home where there was any violence upon or by a 
parent. Should the victim be present at this hearing, something 
which the program attempted to encourage by integrating the 
family docket protective-order hearings, having both parents 
hear the same message tended to increase future compliance. In 
my experience, there were times when allowing for this discus-
sion caused a defendant to reveal his/her own childhood abuse 
or the abuse in his/her family while growing up. Above all, the 
court must avoid demonizing the defendant or chastising a vic-
tim in any way and must prevent the attorneys from doing so, 
even if the victim is not in favor of any criminal court action. 
Treating a defendant or victim in a manner of disrespect or with-
out recognition of their integrity and personal perspective was 
self-defeating and often alienated not only the defendant from 
the process but also the victim. The court would nevertheless 
send the message that the offense was unacceptable and 
extremely destructive to those impacted, especially children, 
and would not be tolerated.  

Another method of ensuring the defendant, prosecution, and 
court were addressing the same facts at the plea/sentencing hear-
ing was for the judge to simply ask the defendant to “tell me 
what happened.” This allowed the defendant to tell his/her story 
of the event despite the absence of trial, clearly providing the 
defendant with voice. There were certainly times that the defen-
dant’s recitation of the facts was not consistent with that submit-
ted with the plea agreement, did not support the elements of the 
crime to be pled, or both. In my experience there were three 
appropriate responses to this inconsistency. First, some defen-
dants, while disagreeing with some of the facts presented by the 
prosecutor, acknowledged other facts that were sufficient to 
support the same offense to be pled. After ensuring that the 
attorneys were willing to accept those facts, the plea took place 
but with facts that were acknowledged by all. Second, in some 
cases, the parties asked for a recess and worked out a different 
deal that accepted the defendant’s facts as accurate or the defen-
dant returned after consulting counsel with a renewed accep-
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14. In the IDVD programs established in both counties in Vermont, we 
had the services of an organization named “Have Justice Will 
Travel,” which provided free legal representation for protective-

order victims at the integrated hearings, providing voice to the vic-
tim.

tance of the original facts as previously laid out by the plea 
agreement. Finally, when neither the first nor second alternative 
made sense, the case would then be set for trial. In terms of 
making sure that the process resulted in an actual determination 
of events that were to be resolved by plea and appropriate sen-
tence, we saw this process as more helpful than simply failing to 
determine whether an issue of clear culpability existed to move 
the case off the docket. 

Finally, by integrating family docket protective-order cases 
and, when possible, other family docket matters involving the 
same individuals into the same proceeding as the criminal mat-
ter, we increased the frequency of victim presence and participa-
tion at the plea/sentencing hearing. By ensuring that the victim 
of the protective-order matter had counsel available,14 victims 
either directly or through counsel were provided with an 
increased opportunity to address the court during the plea/sen-
tencing hearing and to have their protective orders adjusted to 
avoid any conflict with criminal-supervision conditions placed 
on the defendant. The presence of counsel for the victim, who 
during the conferencing portion of the process would have 
helped the court construct appropriate protective-order and 
criminal-probation conditions, increased victim agreement and 
understanding of the process and outcome. The judge also took 
steps to explain the conditions of supervision and protective 
order in open court to ensure full understanding of those 
requirements for all, as well as how they might be properly 
modified if appropriate in the future. The judge would invite 
questions from defendant, victim, and their counsel to ensure 

absence of any confusion. There are many other opportunities 
and likely many different ways during a plea/sentencing hearing 
to allow for the defendant’s voice as well as the victim’s, but only 
if the judge understands the importance of doing so and is pre-
pared to deal constructively with whatever is said.  

The fact that one program that incorporated the essential 
components of procedural fairness at the plea/sentencing phase 
saw significant reduction in recidivism rates for domestic vio-
lence says much for this method. By doing so, judges can come 
closer to learning exactly what happened and why, thereby gain-
ing better insight into the type of violence involved and the best 
sentence to address it. It is long past time to return the cookie 
cutter to the kitchen drawer and take it out of the courtroom.   

 
 
 

David Suntag has been a State of Vermont trial 
court judge since 1990. After more than 25 years 
on the bench, he took active/retired status in 2015. 
Before taking the bench he served as chief of the 
Vermont Attorney General’s Criminal Justice 
Division and chief counsel to the Vermont Com-
missioner of Corrections. He helped develop and 
preside over the first Integrated Domestic Violence 

Docket in Vermont. He has been a judicial educator and faculty mem-
ber for the National Judicial College since 2004. He is a trained medi-
ator and justice systems coach. He can be reached at 
dtsuntag@aol.com.
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In a recent message to every current AJA member, then-President, Justice Robert Torres (Guam Supreme 
Court) announced the launch of Get Involved, the Association’s ambitious program to double the size of 
its membership. In doing so he said: “If AJA is to continue to be the pre-eminent voice of the judiciary, we 
will need every existing member to GET INVOLVED  in this ambitious campaign. We simply must have 
more members to assume key roles in the organization for  AJA to effectively continue to develop our 
well-respected brands of:  Judicial Excellence, Procedural Fairness, Making Better Judges, and advocate  for 
independent, accessible and fair courts. Getting and keeping judges involved in a member-driven, judges-
only professional association is becoming an increasingly difficult challenge.  If AJA is to succeed in this 
ambitious membership development campaign, every current AJA member must GET INVOLVED.” 
 
To make it easier for AJA members to GET INVOLVED, they will be provided with a 
straightforward toolkit outlining what each member can do in less than 10 minutes to recruit judges to 
join AJA.

             AJA ANNOUNCES GET INVOLVED 
   AN AMBITIOUS NEW MEMBERSHIP DEVELOPMENT CAMPAIGN
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1 2 3 4 5 6 7 8 9 10 11 12

13 14 15

16 17 18

19 20 21 22

23 24

25 26 27 28 29

30 31 32

33 34 35 36 37 38

39 40 41 42

43 44 45 46 47 48

49 50 51

52 53 54

55 56 57 58

59 60 61

62 63 64

Across 
1 Risked being cited 
5 Border-crossers’ needs 
10 Metaphor for a messy teen’s room 
13 Uber alternative 
14 Didn’t stay awake 
15 Houston pro, slangily 
16 Cassini of couture 
17 Actress Graff of “Mr. Belvedere” 
18 Songwriter’s specialty 
19 Agent Mulder, as an octogenarian? 
21 Crooner nicknamed “The Velvet Fog” 
23 Eva or Juan of Argentina 
24 Naproxen laced with diphenhy-

dramine brand 
25 Youthful women actresses 
29 Red cell deficiency 
30 Ruthless ruler 
32 Angle 
33 Auto gauge 
36 Doom and ___ 
38 “Bus Stop” author 
39 Native Oklahomans 
41 ___ Poovie (Gomer’s gal on “Gomer 

Pyle, USMC”) 
43 ___ jail (incarcerated) 
45 Film for which John Wayne won an 

Oscar 
49 Ruthless rulers 
51 All together 
52 Alaska Peninsula native 
54 Elegant fur 
55 “I ___ ever do it again, Judge. I 

promise!” 
56 Birthplace of St. Teresa 

LEGALLY UNTHEMED? by Judge Vic Fleming

50 Appreciate 
53 El ___ 
54 Alleviate 
57 ___ a witness (risked an 

objection)

58 “thirty-something” actor 
59 Lit. compilation 
60 ___ up (gets in shape) 
61 “thirty-something” actor, et 

al. 
62 Answer to a cross-examina-

tion question 
63 Cause to decay 
64 Having the jitters 
 
Down 
1 Bends (down) 
2 Straw bed 
3 Curved bench 
4 What a client wants her 

lawyer to do, metaphorically 
5 Midsize motor 
6 Sick 
7 Come off as 
8 Breathing disorder 
9 “A Streetcar Named Desire” 

woman 
10 Male in charge of a retail 

outlet, say 
11 Winning by a large margin 
12 One ox, to the other? 
15 What a client doesn’t want 

her lawyer doing, metaphor-
ically 

20 “Employees ___” 
22 Sawbucks 
26 Fraction of a joule 
27 Above average in height 
28 Arrogant sort 
31 “Guided” vacation 

33 Throw in the trash 
34 Lunched by oneself 
35 Table of ___ 
37 Egyptian ___ (cat breed) 
40 Datum 
42 Not far 
44 Drug derived from a poppy 

plant 
46 Muddied, as the water 
47 Diamond segment 
48 Gnat-sized 

Judge Fleming is a widely published 
cruciverbalist. Send questions and 
comments to judgevic@gmail.com.  

Solution is on page 38.

15-Down is inspired by a quotation from  
Justice Oliver Wendell Holmes Jr.

 
The American Judges Association (AJA) conducted interviews about procedural  
fairness with nine national leaders on issues involving judges and the courts. The  
interviews, done by Kansas Court of Appeals Judge and past AJA president Steve 
Leben, cover the elements of procedural fairness for courts and judges, how judges 
can improve fairness skills, and how the public reacts to courts and judges. The 
interviews were done in August 2014; job titles are shown as of the date of the  
interviews. 
 
Visit http://proceduralfairnessguide.org/interviews/ to watch the interviews.

               AMERICAN JUDGES ASSOCIATION: 
               PROCEDURAL FAIRNESS INTERVIEWS
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ABA ETHICS OPINION REGARDING 
WORKING REMOTELY DURING 
PANDEMIC 

In the age of Zoom, everything seems to 
be “virtual,” no matter where you are. But 
what about rules of professional conduct 
that prohibit lawyers from practicing law 
in jurisdictions in which they are not 
licensed? Those who went to second 
homes in other states during the pan-
demic, or took extended time with family, 
or just changed locations for awhile to get 
away from big cites, all want to know if 
they are violating the rules. Does a Zoom 
meeting count as “practice” if a lawyer is 
licensed only in Illinois, for example, but is 
staying in Florida? ABA Model Rule of Pro-
fessional Conduct 5 (a) and (b) prohibits 
practice in jurisdictions where one is not 
licensed, and prohibits lawyers from hav-
ing “an office or other systematic and con-
tinuous presence” or “holding out to the 
public or otherwise represent that the 
lawyer is admitted to practice” in such 
jurisdictions. On December 16, 2020, the 
ABA issued Formal Opinion 495 to 
address this growing question. Deferring to 
individual states’ definitions of “practice,” 
the opinion nevertheless clarifies that a 
locally non-licensed attorney can practice 
the law for which he/she is licensed, and 
for clients from that licensed jurisdiction, 
as long as it is not otherwise prohibited by 
the local non-licensed jurisdiction.  

“Lawyers may remotely practice the law of 
the jurisdictions in which they are licensed 
while physically present in a jurisdiction in 
which they are not admitted if the local juris-
diction has not determined that the conduct is 
the unlicensed or unauthorized practice of law 
and if they do not hold themselves out as being 
licensed to practice in the local jurisdiction, do 
not advertise or otherwise hold out as having 
an office in the local jurisdiction, and do not 
provide or offer to provide legal services in the 
local jurisdiction.” 

So make sure you stay invisible when 
Zooming from an out-of-state location. 
https://www.americanbar.org/content/ 
dam/aba/administrative/professional_ 
responsibility/aba-formal-opinion-495.pdf  

 
 
 
 

GROWING DEMAND FOR CIVICS 
EDUCATION 

Across the nation, there is an unsettling 
feeling about our lack of knowledge about 
our American history, government, and 
legal system. A 2019 survey found only 
39% of U.S. adults could identify our three 
branches of  government. The National 
Center for State Courts (NCSC) produces 
an annual publication, Trends in the State 
Courts, that keeps track of what courts are 
doing to handle challenges and improve 
the system. Supplementing that effort is 
NCSC’s “Trend: Up Front” newsletters that 
focus on a single topic and detail more 
resources. The February 2020 version 
spells out how to get great materials 
regarding civics education. It outlines 
Chief John Roberts’s call for the judiciary 
to take a leading role in this effort. In addi-
tion, it directs readers to a list of places and 
links to gather helpful tools to use in one’s 
own community, including a directory of 
civics education programs in each state, 
videos to instruct youth, and more. Getting 
the right information is facing an uncertain 
future these days. This newsletter, and 
other NCSC products, can help courts who 
want to participate in improving public 
understanding of our country. 
https://www.ncsc.org/__data/assets/pdf_ 
f i le/0026/25685/feb-2020-qrcodes-
without-answers.pdf  

 
JURY TRIALS DURING COVID-19 

Like everyone, judges have been 
directly affected by Covid-19, including 
how we run our courts, how we handle 
hearings, and how we determine our rul-
ings. Courts everywhere have been adapt-
ing all year to the reality of an altered uni-
verse. ThemeVision LLC is a private jury-
consulting company that advises lawyers 
about their cases. It provides regular advice 
and information to the public about a vari-
ety of topics related to the legal system. 
One article reviews the various options for 
handling jury trials during the pandemic, 
including a link to showing how a Texas 
court conducted an entirely remote jury 
trial. Last summer, the Arkansas Lawyer 
periodical published a very worthy article 
by a law firm partner that serves as a handy 
and prudent guidebook for jury trials and 
Covid-19. These concerns will take years 

to resolve, it seems. If you want to stay on 
top of all the considerations and best prac-
tices, consider these avenues to find out.  
https://themevision.com/2020/07/21/jury-
trials-in-the-covid-19-era/  
h t t p : / / w w w . q g t l a w . c o m / w p -
content /uploads /2020/08/Lawyer_ 
Summer_2020_SWQ.pdf  

 
BEST LAPTOPS FOR LAWYERS 2021 

We are all weary of seeing “Best” lists , 
especially at the end of a year. As the legal 
world becomes increasingly remote, and 
judges/lawyers work at home with all 
kinds of new gadgets, the laptop computer 
takes on even more significance than 
before. Techtrucks.com is one of many 
blogs that rates cyber products for different 
uses. At the beginning of this year, they 
listed their top 10 laptop computers for 
lawyers. The list is in order, and the 
accompanying narratives offer exceptional 
information about size, speed, battery life, 
and other features with an eye toward 
lawyering. If you are grasping the new nor-
mal of 2021, and need to improve your 
remote capabilities, it would be very help-
ful to check out the list and read the 
descriptions. One does not need to be a 
computer aficionado to benefit.  

https://tecktrucks.com/best-laptops-for-
lawyers/

The Resource Page
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The National Center for State 
Courts is collecting information 
on a variety of ways that COVID-
19 has impacted the courts.  Just 
go to https://www.ncsc.org/ and 
you will see, among other things, 
links to State Court COVID-19 
websites and information on how 
states are dealing with jury trials 
and  in-person proceedings.

COVID-19 AND STATE COURTS


