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EDITOR’S NOTE

n these difficult times, we judges often find ourselves staring at our screens, our
files, out the window—and wondering what’s going on. Our trusted landmarks
appear murky, and our common practices shaken to their roots. On the other hand,
change is an opportunity for growth. One large debate today poses a challenge to every
person and every institution, even the courts: racial inequality. As the nation comes to
grips with its discriminatory past, the justice system sits squarely in the middle of this
tense discussion. Court Review is proud to present this special double issue, which
includes direction to help keep us thinking about our work, and our future, to counter
racial injustice.
Professor Shawn C. Marsh and wife Diane C. Marsh, both from the University of
Nevada-Reno, have done a terrific job writing about implicit bias education and judges.
By examining the history of implicit bias judicial education, and a survey regarding what
is good and bad about it, they present solid ideas
and conclusions to develop crucial improvements to
judicial education needed to identify implicit bias in
our courts.
Since the implicit bias conversation is coming to
the forefront of judges’ training and practice, we
feature a book review of Sarah Redfield’s (ed.)
Enhancing Justice: Reducing Bias. Victoria A. Knoche
adeptly guides us through this compilation of
chapters about bias, mainly aimed at judges, by a
variety of professionals and experts, including
judges. She recommends the book, with some keen
constructive criticism, as a timely guide for the justice system.
Since we are finishing the calendar year, it is
time for our annual U.S. Supreme Court roundups.
Professor Todd Pettys was superb for the past eight years in examining civil cases.
Thomas M. Fisher, Solicitor General for the State of Indiana, and four-time High Court
contender, debuts here with a remarkable treatment of a challenging term of civil
cases. We are proud that University of Michigan Law Professor Eve Primus again writes
about the important criminal matters from her special perspective.
Judge Pierre Bergeron of the Ohio Court of Appeals is known as an important judicial reformer. He presents an intriguing article in this issue about how appellate courts
treat video evidence. In a world that lives and breathes on the video-ization of literally
everything, Judge Bergeron leads us to see the dilemma arising in courts. De novo or
defer? You be the judge.
Finally, two of our trusted regular contributors appear in this issue to again educate
and inform us as always. Judge Wayne C. Gorman of Canada explains and compares
the law of stopping vehicles in the two countries, as well as complementing our
implicit bias reflection. Cynthia Gray, the leading scholar regarding ethics in the American legal system, shows us the latest in significant professional conduct commentary.
PLEASE NOTE: We are very grateful to you, Readers, for supporting Court Review
and we want to reach out and make improvements to serve you better. Please take a
moment to participate in a simple survey here: https://ssp.qualtrics.com/
jfe/form/SV_aV3rMngzMJceYo5. It is not a research project, just customer feedback.
We hope you will benefit from the items about implicit bias, and these other important topics to help you in your work. Thanks for reading Court Review.
—David Dreyer
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Court Review, the quarterly journal of the American
Judges Association, invites the submission of unsolicited,
original articles, essays, and book reviews. Court Review
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President’s Column
Peter Sferrazza

On September 17, 2020, the American Judges Association
Board of Governors met by Zoom. They approved the annual
budget, reviewed the membership, and discussed future meetings. The annual conference previously scheduled for Philadelphia will now be held in New Orleans at the Omni Royal from
October 2 until October 7, 2021. The in-person Executive Committee meeting will be held by Zoom on January 16, 2021.
In light of the continuing pandemic, the fact that many of our
judges will not be able to travel to San Antonio, the likelihood
that social distancing and masking will still be in effect, and the
lack of a proven vaccine, the Executive Committee will review the
status of the 2021 Midyear Meeting in San Antonio and cancel if
necessary. It is currently scheduled for April 14 to
April 17, 2021.
In the interim, the AJA will host and record a
Webinar Series consisting of four 75-minute educational webinars for American Judges Association
(AJA) members, and other interested judges.
Recordings of the webinars will be preserved and
hosted on the AJA website, making them available
to judges, the broader state court community, and
the general public.
The four topics have been selected with regard
to the pandemic challenges facing the state courts, and the
United States more broadly, due to the pandemic and social
unrest related to systemic racial inequality. Three of the four topics will echo President Franklin Roosevelt’s response to the Great
Depression, which focused on Relief, Recovery, and Reform. The
fourth will address the steps state courts, and especially judges,
can take to ensure that the state justice system provides equal
justice to all.
Topic One: “Relief” refers to steps courts have taken to respond
to suspension of in-person hearings and jury trials, and judges
and staff working remotely.
Topic Two: “Recovery” refers to the legal challenges and constitutional issues courts will confront as they attempt to recover
from delayed and backlogged cases and respond effectively to the
invocation of speedy trial rights by criminal defendants, and
other issues. The proposed guest speaker for this topic is Dean
Erwin Chemerinsky, University of California at Berkeley School of
Law.
Topic Three: “Reform” refers to institutional and systemic
changes that may result from and outlive the immediate impact of
the pandemic, such as long-term budget constraints, the interests

of court customers and attorneys wanting to retain remote hearings and other conveniences after they are no longer required,
and other issues.
Topic Four: “Racial Justice and the State Courts.” This webinar
will address the responsibility of judges and the state courts to
take action to address persistent racial inequality and the negative
perceptions of the justice system among communities of color.
The webinars are tentatively scheduled to be conducted by the
end of 2020.
On a sadder note, the American Judges Association (AJA), the
Voice of the Judiciary, joins the nation and the world in mourning
the passing of Justice Ruth Bader Ginsburg. The AJA sends our
prayers and condolences to her family and hope
they find some comfort in the legacy and memories
she left behind. We affectionately remember her as
“Notorious RBG,” a moniker she was proud to
share with the late rapper, Notorious B.I.G.,
because they were both “straight out of Brooklyn.”
Ruth Bader Ginsburg was a judicial icon who
changed the world for American women in her lifelong mission for gender equality. She worked tirelessly to break down the roles that society assigns to
women and men by using the Constitution, her
impartial and fair mind, and her understanding of justice. Her
dissent in the Lilly Ledbetter case led to President Barack Obama
signing the Lilly Ledbetter equal pay act into law.
She was the second woman appointed to the United States
Supreme Court. She was a champion of equal rights for women—
and all people regardless of sex, gender identity, race, color, creed,
or national origin. She was brilliant and strategic, wise and just,
and her commanding presence and fair insight will be missed.
Her love of the law made her a beloved jurist and an inspiration
to many across the world.
Ruth Bader Ginsberg was a mother, a United States Supreme
Court Justice, and a wife—three jobs that would be daunting and
close to impossible for anyone. Yet, she was unwavering in her
advancement of equality, no matter the barriers and social norms
she confronted.
Let us honor her by continuing her mission toward equality in
all facets of our American lives and remind ourselves that even
the smallest figure can command a mighty presence and change
our world. In honor of Justice Ginsburg’s memory, the AJA affirms
our commitment to advancing equal justice for all.
Thank you, RBG.
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Being Explicit about Implicit
Bias Education for the Judiciary
Shawn C. Marsh & Diane C. Marsh

I

mplicit bias has been a popular topic in judicial education for
well over a decade, and for good reason: evidence from fields
such as social and cognitive psychology suggests people can
and do make decisions about others via cognitive mechanisms
operating outside of their awareness. Because a primary role of a
judge is to make decisions impacting others while maintaining
objectivity, it is not surprising that implicit bias has blossomed as
a topic in judicial education. Although education on implicit bias
is often framed in the context of race, it is important to note that
there are other implications for justice when considering the
range of stereotype domains one can hold about various “other”
groups (e.g., gender, body type, age). Ultimately and regardless
of the categorical focus, the core feature of implicit bias at issue
in this work is that human beings are often not aware of how
stereotypes and other cognitive mechanisms are potentially
influencing their decisions.
Judges and allied court professionals are not the only groups
that have introduced training on nonconcious bias and how to
reduce its unintended influence on decision making. Indeed,
fields such as medicine, business, education, law enforcement,
and entertainment/media have recommended or implemented
implicit bias education to address issues of discrimination,
disparity, disproportionality, and diversity in myriad contexts.1
Courts at all levels also are following this trend internally, as well
as in cases heard, including a recent U.S. District Court decision
noting that the Harvard academic admission process “would
likely benefit from conducting implicit bias trainings for
admissions officers” (p. 127).2 As interest grows in educational
interventions to help limit the influence of implicit bias, there
appears to be a corresponding increase in critiques about the
validity or applicability of the construct, as well as the
effectiveness of related educational interventions.
Given our experience designing and providing implicit bias
education programs for judges and court stakeholders, and in

light of the attention implicit bias training is receiving in the
media, we believe the time is ripe to reflect on the status of these
efforts to help guide the next steps of this work in a judicial and
court context. In doing so, we are explicit that we do not directly
address here the form and function of implicit bias, the debates
about the validity of the implicit bias construct, the ability of
implicit bias measures to predict discriminatory behavior, or the
methods to assess implicit bias.3 Rather, we enter into our
present effort with the assumption that implicit bias and social
cognition writ large will likely remain important topics in
judicial education for the foreseeable future,4 and focus instead
on basic pedagogical issues and perspectives.
We begin by briefly reviewing the general status of implicit
bias education across sectors, including the courts and the
judiciary. Second, using data from a 2018-2019 survey of judicial
educators in the United States and Canada, we explore their
perspectives on implicit bias education in general, and elucidate
feedback received on promising and not-so-promising
pedagogical approaches. Finally, we propose in the form of
considerations for policy and practice what might be next for the
field of judicial education—and for judges often reponsible for
spearheading court education—on the topic of implicit bias and
related research.

Footnotes
1. For example, see C. STAATS, K. CAPATOSTO, L. TENNEY & S. MAMO,
STATE OF THE SCIENCE: IMPLICIT BIAS REVIEW (Kirwan Institute for the
Study of Race and Ethnicity at The Ohio State University 2017).
2. Students for Fair Admissions, Inc. v. President & Fellows of Harvard
College, 14- cv -14176 -ADB. (U.S. District Court, MA; September
30, 2019).
3. For an overview, see J. T. Jost, The IAT Is Dead, Long Live the IAT:
Context-sensitive Measures of Implicit Attitudes Are Indispensable to
Social and Political Psychology, 28 CURRENT DIRECTIONS PSYCHOL.
SCI. 10-19 (2019); and A. G. Greenwald, M. R. Banaji & B. A.
Nosek, Statistically Small Effects of the Implicit Association Test Can
Have Societally Large Effects, 108 J. PERSONALITY & SOC. PSYCH. 55361 (2015).
4. Although data for this article were collected before the death of
George Floyd and others in 2020, those high-profile events certainly

launched, in part, a renewed critical discussion around how/the
degree to which we educate justice professionals about implicit bias,
how to better evaluate the efficacy of bias education interventions,
and how to better fit ongoing bias education into the constellation
of responses to reduce racism and improve justice.
M. Foley & S. Williamson, Managerial Perspectives on Implicit Bias,
Affirmative Action, and Merit, 79 PUB. ADMIN. REV. 35-45 (2019).
R. J. Smith, Reducing Racially Disparate Policing Outcomes: Is
Implicit Bias Training the Answer?, 37 U. HAW. L. REV. 295-312
(2015).
C. R. Teal, A. C. Gill, A. R. Green & S. Crandall, Helping Medical
Learners Recognise and Manage Unconscious Bias toward Certain
Patient Groups, 46 MED. EDUC. 80-88 (2012).
D. K. Whitford & A. M. Emerson, Empathy Intervention to Reduce
Implicit Bias in Pre-Service Teachers, 122 PSYCHOL. REP. 670-88
(2019).
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BACKGROUND

Implicit bias education, in various forms, is a popular
approach in attempts to reduce bias in decision making or
interpersonal interactions in organizations and systems,
including business,5 law enforcement,6 healthcare,7 and
education.8 Even though educational approaches to addressing
implicit bias tend to be implemented in response to high-profile
incidents (e.g., police shootings, videos of public arrests), the
underpinnings of implicit bias as a psychological construct have
been reasonably well understood for decades and based on a

5.
6.

7.

8.

robust foundation of theory and research on attitudes.9
Moving from the laboratory to the field has been a major effort
by those involved in this bias work, particularly in the area of
developing and testing interventions to reduce the influence of
implicit bias in decision making. These intervention efforts, at
least initially, sought to expand understanding of implicit bias
under the theory that awareness or knowledge could help reduce
bias in decision making.10 Leading court and judicial
organizations, including the National Center for State Courts,
National Council of Juvenile and Family Court Judges, The
National Judicial College, and American Judges Association, have
engaged in educational programming (e.g., conference sessions,
workshops) and/or projects focused on addressing issues of
implicit bias.11 Other resources to educate judges and allied
justice professionals about implicit bias include articles,12
books,13 and subject/technical assistance reviews.14
Regardless of format (i.e., written, video, face-to-face),
approaches to implicit bias education are varied, including
strategies that focus on information processing, social cognition,
data-driven arguments, evolutionary theory, and blended appeals
(e.g., history coupled with neuroscience). Common activities to
demonstrate how concepts related to implicit bias (e.g.,
automaticity, interference) in the training environment include the
Stroop Task, the “knee tap” exercise, the Implicit Association Test
(IAT), and generating examples of potentially misleading
stereotypes found in the media. Although there is only limited
research on the effectiveness of strategies to reduce the influence of
bias in applied settings, some educational programming also
includes suggestions on how to counteract implicit bias (e.g.,
reduce cognitive load, outgroup exemplars). As interest in implicit
bias education has grown, persons providing such training has
expanded noticeably as well, with trainer expertise ranging
substantially from paraprofessionals to legal experts and scientists.
Arguably, implicit bias education alone was never intended to
eliminate bias/discrimination; rather, it was at least initially
viewed as adding to a larger discussion surrounding race in a
justice context, as well as providing a common ground of
understanding for future interventions and subsequent impact
evaluations. As noted previously, proponents of implicit bias
training suggest building this foundation is a critical step in the
process to ultimately change behavior. Further, these types of
training are heralded by educators and participants alike as
helping not only to increase awareness of the issue, but also to
stimulate serious individual and system reflection as to how
experiences, environment, culture, and system design can lead to
biased decision making.
Of course, there are criticisms of this kind of educational
intervention, including limited evidence of its efficacy, inaccurate

information being provided to
“Moving from
participants, and a “one and
the
laboratory
done” mentality toward training.
to the field has
Some of these critiques have
been a major
started to come to light in the
media, for example, with
effort by those
observations by stakeholders involved in bias
suggesting that the process could
work.”
inadvertently worsen biased
behavior, can sour participants to
the value of diversity, or could
even make jobs more challenging/dangerous.15 Further,
participant criticism of training on this topic across professions
tends to include some resentment about shaming approaches or
the information presented being perceived as giving people a
potential excuse for discriminatory behavior (i.e., it is universal
thus cannot be avoided). In light of the contrasts between
advocates and critics of implicit bias education, there does
appear to be a disconnect between the popularity of this type of
training, the state of the science at the intersect of policy, the
intended purpose of educational interventions, and the actual
outcomes of the interventions.

9. G. W. ALLPORT, THE NATURE OF PREJUDICE (Addison-Wesley 1954).
10. There is some allied research support for an “education as
intervention” approach; for example, see J. Katz & J. Moore,
Bystander Education Training for Campus Sexual Assault Prevention:
An Initial Meta-Analysis, 28 VIOLENCE & VICTIMS. 1054-67 (2013);
and C. Lee, Awareness as a First Step Toward Overcoming, in
ENHANCING JUSTICE: REDUCING BIAS 289-302 (S. E. Redfield ed.,
2017).
11. For examples, see the National Center for State Courts’ resources for
implicit bias education at https://www.ncsc.org/ibeducation.

12. J. Rachlinski, S. Johnson, A. Wistrich & C. Guthrie, Does
Unconscious Racial Bias Affect Trial Judges?, 84 NOTRE DAME L. REV.
1195-246 (2009).
13. S. E. REDFIELD, ed., ENHANCING JUSTICE: REDUCING BIAS (American Bar
Association 2017).
14. J. Kang et al., Implicit Bias in the Courtroom, 59 UCLA L. REV. 112486 (2012).
15. For example, see https://news.northwestern.edu/stories/2016/03/
opinion-huffpo-police-bias/.

RESEARCH QUESTIONS

But what do we know about educators charged with selecting,
designing, or providing this type of educational experience
specifically for judicial officers? Within the context of a rise in
implicit bias training being advised for myriad professions—
including the judiciary—as a strategy to improve fairness,
equality, and diversity, we proposed several research questions to
guide the present study focused on judicial education.
Specifically, to what degree do judicial educators think teaching
judges about implicit bias is important? What controversies or
criticisms might exist in regards to including implicit bias in
judicial education or how the topic is approached? Are there
preferred teaching models best suited to approaching this
potentially controversial topic and judicial education in general?
Finally, is there a sense that education on bias is actually changing
practice in courts? The survey research and findings presented in
the following sections seek to answer these and related questions
and to provide a “current snapshot” of perspectives of judicial
educators in regards to current bias education.
METHOD

An online survey for judicial educators was administered
using the Qualtrics survey software and platform. The survey
consisted of 24 questions about various judicial education topics,
preferred teaching models, and respondent demographics and
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“Respondents
were also
asked to
indicate their
opinion as to
the single most
important
training topic …

background.16 A snowball-sample
approach was used to help
maximize reach and subsequent
responses, and recruitment targeted
individuals and organizations
engaged in providing or evaluating
judicial education in the United
States and Canada (e.g., faculty,
funder, coordinator, researcher,
etc.).17 The survey was open for
approximately one month and
closed mid-January 2019, with the
principal investigator performing three formal follow up requests
to participate via phone or email. To help improve response rates,
a technique suggested by Porter and Whitcomb18 was employed
whereby the survey was incentivized by donating a modest
amount to a judicial scholarship fund for each complete survey
up to 250 surveys. The research was conducted consistent with
ethical research standards of the American Psychological
Association and was reviewed and approved as exempt by the
University of Nevada, Reno Institutional Review Board (protocol
# 1355229-1 dated November 28, 2018).
RESULTS

There were 264 responses to the request to take the survey,
with 26 respondents indicating they were not actually involved in
judicial education or did not identify their type of involvement,
resulting in N = 238 valid responses. Response rates cannot be
calculated given the snowball-sampling methodology.19
Respondents identified their current position as judicial officers
(42.6%), judicial educators (18.3%), other (e.g., retired judge,
service provider, etc. (13.5%), academics/researchers (9.1%),
attorneys (7.0%), independent consultants (6.5%), and court
administrators (3.0%). Respondents indicated they had been in
their current position for 14.4 years on average, and had been in
judicial education for 15.0 years on average, with no significant
difference on either measure across profession or judicial
education role. With the possibility of multiple roles reported,
73.5% of respondents indicated they directly provide education

16. For further detail on survey questions, see S. C. Marsh, Judicial
Educators’ Perspectives on Trauma Education for the Judiciary, 70
JUV. & FAM. CT. J. 55-67 (2019).
17. Recruitment avenues included the National Council of Juvenile and
Family Court Judges, National Judicial College, Association for
Family and Conciliatory Courts, National Association of State
Judicial Educators, state judicial education agencies/administrative
office of the courts, allied justice partners (e.g., NCTSN), socialmedia networks (e.g., Twitter), and personal contacts of the authors.
The authors thank all involved responding organizations and
individuals for their assistance provided in distributing and
participating in the survey.
18. S. R. Porter & M. E. Whitcomb, The Impact of Lottery Incentives on
Student Survey Response Rates, 44 RES. HIGHER EDUC. 389-407
(2003).
19. The total possible population of judicial educators in the U.S. and
Canada also is unknown; however, as a rough reference point, the
National Association of State Judicial Educators reported 239
members as of January 2019.
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(i.e., faculty); 58.0% coordinate or evaluate judicial training;
45.4% design curricula; and 27.7% conduct pedagogical research,
fund judicial education, or hold another allied role (e.g.,
administrative support, discussion facilitator, etc.).
The majority (55.2%) of respondents were female. The sample
was primarily White (87.7%), followed by Black (6.2%), other
(3.8%), American Indian/Alaska Native (1.4%), and Asian (.9 %).
In terms of education, the majority (58.5%) of respondents
indicated holding a JD or equivalent, with 14.8% holding a PhD or
equivalent, 12.2% with a Masters or equivalent, 9.2% with a
Bachelors, 3.9% with less than a four-year degree (e.g., Associates),
and 1.3% with an MD or equivalent. Most respondents (31.3%)
came from SAMHSA U.S. Region 9, followed by SAMHSA U.S.
Region 5 (14.8%).20 The remainder of U.S. participants were
relatively evenly distributed across regions (ranging from 2.6% to
10.0% of respondents), and there was only a small representation
(1.3%) from Canadian Provinces/Territories.
Respondents were also asked to indicate their opinion as to
the single most important training topic in 2018, and what they
perceive will be the single most important training topic in 2019.
Qualitative responses were analyzed using case x topic keyword
counts coupled with post hoc verification of context. In terms of
the immediate past (2018), the topic of judicial independence was
identified most frequently (12.2%), followed by
trauma/vicarious trauma (10.9%) and ethics (9.6%). This pattern
of reported topic importance remained the same when only
considering judge respondents.
For 2019, the three most important topics were identified as
judicial independence (10.4%), ethics (8.7%), and implicit bias
(8.3%). When considering only judge respondents, the order of
topic importance shifted to judicial independence and
trauma/vicarious trauma as being equally the most important for
2019, followed distantly by the topic of ethics.21
Specific to implicit bias, most respondents (63.3%) have been
involved in some way in providing education on the topic to
judges in the last 5 years. Nearly one-half of respondents (47.9%)
noted being aware of controversy or criticism around bias
education for judicial officers. Themes emerging from qualitative
analysis22 of responses from this later group centered, in no

20. Region 9 includes Arizona, California, Hawaii, Guam, Nevada,
American Samoa, CNMI, FSM, Marshall Islands, and Palau; Region
5 includes Illinois, Indiana, Michigan, Minnesota, Ohio, and
Wisconsin; a full list of SAMHSA regions is available at
https://www.samhsa.gov/about-us.
21. Other less-endorsed important topics included mental health,
substance abuse, judicial demeanor, evidence, domestic violence,
bail reform, and immigration.
22. The authors used an a priori coding scheme that initially categorized
comments as either student-centric, educator-centric, pedagogicalcentric, or topic-centric. This categorization was conducted
independently, and coding had high levels of agreement (.85).
Comments that were not rated similarly were discussed until
consensus was reached. From these categorized comments, the
authors then jointly identified the six major themes presented based
on frequency—with the “additional” themes beyond the initial four
categories a result of overlap within comments or clearly emergent
sentiment that warranted inclusion.

particular order, on awareness that (a) there is some sentiment
that bias education for judges is primarily about being politically
correct and it has been overdone, (b) some people question the
very concept of implicit bias and the science behind the
construct and how it is assessed, (c) some doubt the effectiveness
of how the science/psychology of bias is taught, (d) some believe
certain judicial officers are in “denial” about their own personal
bias and thus are resistant to education efforts, (e) some
expressed concern bias education actually makes things worse
(e.g., comes across as accusatory, actually increases
disproportionality and disparate treatment), or (f) there is some
belief education on this topic lacks practical and meaningful
approaches to reducing bias in the courts. These general trends
in awareness of controversy or criticism on this topic remained
similar when only considering judges as judicial educators.
The majority of the sample (89.7%) reported they think that
judicial education on bias is very important or extremely
important. Yet, most of the sample (51.9%) indicated that
training has only been moderately effective in changing practice,
and approximately one-quarter (26.4%) felt training was not
effective or slightly effective in changing practice. Thus, even in
light of a general consensus regarding the importance of
educating judges on this topic, a relative minority of respondents
(21.7%) felt it has been very effective or extremely effective in
changing practice. On average, there was no significant
difference between judge and non-judge judicial educators on
perceived importance or effectiveness of bias training.23
For approaches to judicial education specific to the topic of
bias, respondents indicated that self-study (63.4%) and webinars
(60.2%) were not effective at all or slightly effective. In contrast,
63.3% felt that small group discussions (50-90 minute
interactive breakouts) were very effective or extremely effective—
a sentiment reflected in qualitative responses further detailing
effective features of educational programming (i.e., interaction,
regularly scheduled small group discussions, etc.). A substantial
minority of respondents also indicated that 1+ day institutes, 5090-minute small group lectures, or one-half day seminars are
very effective or extremely effective (46.5%, 48.8%, and 46.3%,
respectively). There was no significant difference between judge
and non-judge judicial educators on perceived effectiveness
across educational program approaches, except that non-judges
(M = 3.09, SD = 1.06) in comparison to judges (M = 2.79, SD =
1.03) were significantly more likely to view 1+ day educational
programs as effective with this topic [t(197) = 2.04, p = .043].
In regards to preferences around general judicial education
models, the vast majority (70.8%) of respondents endorsed an
approach whereby a judge is teamed with a technical-subjectmatter expert.24 The typical rationale offered for support of this
model centered on the team approach providing a balance
between judicial experience and technical expertise on extralegal
topics while maintaining the credibility offered by teaching

“judge-to-judge.” There was no
“Despite this
significant difference between
attention
on the
judge and non-judge judicial
educators on preferred general topic of implicit
bias, concerns
education models. Other judicial
education model preferences
remain about
included the judge-only model
the agenda,
(12.0%), and technical-expertapproach, and
only model (non-judge; 6.9%).
efficacy of
of
10.2%
remaining
The
education.”
no
indicated
respondents
preference or preference for some
“other” model—typically a blended approach or one dependent
on the content being addressed.

23. The potential group comparisons possible within these data are
substantial, so only conceptually meaningful differences or
similarities are reported. Specifically, in this context, judges versus
non-judge judicial educators are the focus of the sub-analyses as
judges are uniquely positioned as both the providers and consumers
of judicial education—and also see the fruits of these educational

efforts in day-to-day practice.
24. Judicial officers certainly can be content/technical experts outside of
the law; this team model simply suggests that certain topics (e.g.,
medicine, psychology, statistics, etc.) are highly specialized/nuanced
and could benefit from inclusion of specifically trained experts to
help ensure complete and accurate information.

DISCUSSION

Results suggest that implicit bias in legal decision making
remains a substantial yet controversial topic of importance to the
judiciary, courts, and allied justice professionals. The interest in
implicit bias in the justice system is reflected in the sheer
attention it has received in judicial education over the last decade
as well as it being rated as one of the most important judicial
education topics that was expected in 2019, albeit somewhat less
endorsed when considering only judicial officers as judicial
educators. Despite this attention on the topic of implicit bias,
concerns remain about the agenda, approach, and efficacy of
education related to this topic. These criticisms, many reported
here, are generally consistent with the experience of the authors
and others in the field who are active in judicial education on this
topic.
These insights give some hint as to why there seems to be a
disconnect, in some circumstances, between education and
behavior change in courts (e.g., “implicit bias is a fad”). Because
of these types of beliefs or other misconceptions about
intervention strategies, inadequate or poorly designed curricula,
lags in implementation strategies, or some yet-to-be-identified
factor, there also seems to be a sense that existing education is
not as effective as it should/could be in changing awareness and
practice. Although not explicitly explored in relation to behavior
change in courts, results do indicate that across all judicial
educators surveyed there is a theme that a judge/technical expert
team education model and interactive discussion seems most
effective in addressing this topic.
LIMITATIONS

Limitations to this study include the standard cautions
regarding representativeness, generalizability, and biased
responses due to the methodology employed—particularly in
light of the large majority of respondents being White. Further,
teasing out how combinations of roles within judicial education
might impact findings is beyond the scope of the present study.
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“Bias education
should routinely
address how to
apply such
knowledge in
practice …”

Although analyses explored for
potential differences between judge
judicial educators and non-judge
judicial educators, additional
analyses could reveal other
important perspectives, contrasts,
and nuances. With these limitations
in mind, however, the results do
suggest several considerations for at
least the immediate future of judicial education in regards to the
topic of bias.
CONSIDERATIONS

Reflecting on our findings and in no particular order, we offer
the following considerations:25
Continue to educate the judiciary on implicit bias as well as
social cognition in general. There is little evidence to suggest the
popularity of implicit bias in judicial education circles will
change soon or substantively, particularly given it provides a
framework for understanding information processing and
decision making based on social cognitive factors (e.g.,
stereotypes). As courts continue to evolve as part of the larger
healing community dealing with important issues of race,
gender, sexuality, and other stereotype domains, maintaining and
refining a routine emphasis on bias education and interventions
will be important for keeping step with other institutions and for
improving outcomes for consumers of justice.
Engage judicial voice in assessing how bias education is
designed and delivered. Education theory recognizes that no one
approach to teaching is most effective in all circumstances;
however, results reported here do suggest judicial education
coordinators should consider teaming judges with technicalsubject-matter experts, when appropriate. Equally important for
educators to consider is the expressed preference for interactive
learning with colleagues on a regularly scheduled basis, which
might be accomplished even locally with informal events such as
monthly judicial brown bags or quarterly facilitated discussion
groups.
Review and revise bias education for judges to address common
misconceptions. Although there is clearly a general awareness of
the importance for judges and courts to consider implicit bias in
decision making, evidence also suggests there is some criticism of
the topic and its application in the justice system. Further
research will be needed to tease out the exact underlying reasons
for these attitudes, but it seems many are rooted in
misconceptions that bias education justifies or normalizes biased
decisions or that the topic reflects an “agenda” and is not rooted
in science. Addressing these and other common misconceptions
and attitudes about implicit bias effectively and assertively in
judicial education curricula will be critical for developing shared
meaning, understanding, and purpose moving forward.
Redouble efforts to include guidance on how to incorporate
what we know about implicit bias in day-to-day court practice.

25. For additional suggestions see B. K. Payne & H. A. Vuletich, Policy
Insights from Advances in Implicit Bias Research, 5 POL’Y INSIGHTS
FROM BEHAV. & BRAIN SCI. 49-56 (2018); and REDFIELD, supra note 13.
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Results suggest there still exists a disconnect for many between
knowledge of implicit bias and its impacts on decision making—
and how to apply this understanding meaningfully in court
practice. Bias education should routinely address how to apply
such knowledge in practice, and should include concrete,
precise, and realistic suggestions/examples of practice change
that encourage a culture of objective decision making (e.g.,
reducing cognitive load). To this end, implementation science
can help guide this effort and also provide a framework to assess
for actual change in policy and practice.
Continue to engage judicial leadership to advance the
discussion on race (and gender, sexual preference, etc.). Judicial
officers hold a powerful position in our society. Given their
status, judges can not only bring communities together to have
these sensitive and important discussions about bias, but also
serve as role models through their participation and leadership to
show that these dialogues are foundational to the effective
administration of justice and societal change.
Expand the discussion of implicit bias beyond race. Implicit
bias is not limited to issues of race; education efforts in this area
should also acknowledge and draw connections to the
experiences of victims, those identifying as LGBTQ, variance in
body type (e.g., weight), gender expression, and those with
different political or religious affiliations, among other groups.
Engage businesses and other stakeholders in this effort. Courts
are not alone in their interest in the topic of implicit bias and
approaches to reducing its impact in decision making. Working
to collaborate with and draw upon the experience of other
sectors (e.g., healthcare, business), justice/legal groups (e.g.,
American Bar Association), and judicial education organizations
(e.g., National Association of State Judicial Educators) could help
leverage limited resources and help avoid unnecessary
duplication of intervention development/materials.
Engage academia in this effort. The psychological science
behind implicit bias is complex and nuanced. Working with
judicial educators and judges, academics can help guide the
selection and assess the efficacy of educational approaches and
other interventions (e.g., challenging community/system norms).
Local universities can make strong partners in applied court
research and program evaluation, and often are happy to help
advise or evaluate programs for no/low cost.
Expand both basic and applied research regarding implicit bias
and the judiciary. Researchers should continue to seek to
understand the linkages between bias (cognitive domain),
prejudice (affective domain), and discrimination/disparity
(behavior domain) in a legal/court/judicial context. Further,
although applied research in courts can be difficult to conduct
due to access and human-subject constraints, it will be important
to include judges to continue developing our fund of knowledge
regarding judicial decision making. Applied research efforts
should also include a pedagogical focus to refine how implicit
bias education is provided, and the conditions under which it is
most effective.

Develop a roadmap for not only research (basic, applied,
pedagogical), but centralizing information on promising
practices, myths, experts to contact, effective interventions, etc. A
comprehensive, centralized, and routinely updated electronic
clearinghouse for courts and judges on the topic of implicit bias
and related education, such as the one by the National Center for
State Courts noted previously (i.e., www.ncsc.org/ibeducation),
that includes well-reviewed resources and connections to others
actively engaged in this work would likely be welcomed by
justice practitioners and academics alike.
CONCLUSION

Implicit bias has been a major focus of judicial education and
court reform efforts for over a decade. Even in the face of some
skepticism about the value of bias education for judges and how
effective it is in actually changing practice in courts, the focus on
the topic is not likely to diminish any time soon. Although
transitioning science from the “laboratory” to the “court” is and
always will remain a challenge for academics and practitioners
alike, continuing efforts to address critical disparities and
disproportionalities based on race and other domains is
important for our systems of justice and stated goals of access
and fairness. The potential benefits of these efforts are
substantial, and the role of the judicial educator in the process is
critical and deserves ongoing attention by researchers and
practitioners alike.
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BOOK REVIEW

Reducing Bias for Judges. Review of
Enhancing Justice: Reducing Bias,
by Sarah E. Redfield (ed.)

T

Victoria A. Knoche

he book Enhancing Justice: Reducing Bias focuses on bias
in the justice system—particularly the concept of implicit
bias and its role in decision making. Aimed primarily at
judges and, to a lesser extent, other legal actors such as prosecutors and jurors, “[t]his book helps explain how so many who
pride themselves on being fair can be part of a system that is so
widely seen as unfair by those who have historically been the victims of bias and prejudice, as well as by others” (p. viii). In this
review, I reflect on the degree to which this goal is achieved and
offer suggestions to potentially enhance the information presented and the impact of the book, including widening the readership, covering a variety of biases, and reorganization.
Editor Sarah E. Redfield presents a compilation of chapters
written by myriad professionals including judges, attorneys,
research consultants, and professors of law and social sciences.
Redfield is a professor emerita at the University of New Hampshire’s School of Law who has a substantial background with the
intersection of implicit bias and the law, which led to her being
asked by the American Bar Association (ABA) to serve on their
Implicit Bias Task Force. As a professor, Redfield focused on education law and wrote extensively about where implicit bias manifests, particularly in the education “pipeline” from preschool to
profession as well as the “school-to-prison pipeline.” In chapter
2 of this book, Redfield notes that her focus on the White-ness of
the preschool to law school/profession pipeline led her to the
implicit bias literature, which provided some explanation for lack
of diversity—that is, unintentional bias at several decision
points. Additionally, Redfield states that she has had personal
experience with bias as the first woman attorney in several Maine
courts, where she was treated differently than her male colleagues and was on the receiving end of negative micro-messages
(subtle slights that devalue a person, such as lack of eye contact).
Within this contextual framework, Enhancing Justice: Reducing Bias covers topics from the basics of implicit bias to how best
to combat it in the justice system. The argument is made that
despite judges’ focus on creating an objective, fair, and unbiased
application of the law, bias does occur and needs to be addressed.
Judge Theodore McKee, the author of the preface, states that,
“[judges’] very identity is inextricably intertwined with the
notion of fairness and the belief that our minds are as free of bias
as are our rulings and judgements. That is our job, and we dedicate our professional (and often our personal) lives toward that
end” (p. vii). The chapter authors present research that indicates
that despite judicial actors’ best efforts, they harbor biases just
like everyone else. However, the chapter authors argue that bias
should not be accepted or tolerated in the justice system; rather,
steps should be taken to neutralize and control bias.
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Readers are treated to chapters with perspectives from a variety of professionals in the field, including judges, lawyers, social
scientists, professors, and experienced trainers, and provided
tools to enhance justice by reducing bias. The range and combination of expertise that the authors contribute is exceptional and
a strength of the book. The authors provide varying perspectives
from which implicit bias in the justice system can be addressed,
giving the reader a wide-ranging understanding of the topic. Had
the authors only been professors and researchers of social sciences, this book would have lacked the expertise judges, attorneys, and professors of law afford, potentially limiting the readership to students of the social sciences. Having judges, attorneys, and law professors as authors lends credence to the idea
that proposed tools to enhance justice by reducing bias can be
utilized in the justice system in a meaningful way.
Despite the importance of this information to a variety of legal
actions, this book appears primarily written for consumption by
judges. The first chapter poses questions specifically to judges
asking whether they will place importance on routine judicial
implicit bias training for themselves, as well as for all judges.
Whereas judges can play a major role in enhancing justice by
reducing bias, they are not the only legal actors that can benefit
from the topics covered in this book. Authors throughout the
book acknowledge that judges are not the only source where
implicit bias can originate and affect the justice system, specifically mentioning the role of legal actors such as lawyers and
jurors. However, by primarily addressing this book toward
judges, there is the potential to miss or otherwise alienate other
legal actors and keep them from the valuable information that
this book has to offer. Therefore, I suggest that this book could
have expanded its reach by providing additional coverage of various legal actors and how implicit bias can affect their domains
of the justice system. Expanding the readership would then create a wider base for the book’s message about the presence of
implicit bias in the justice system and effective ways to combat
its influence on issues such as disproportionality and disparity,
which, as the authors argue, is an important concept to understand.
Although this book covered racial biases extensively, it did
tend to underemphasize other sources of bias in the justice system. Most of the chapters only occasionally mention gender, age,
beauty, obesity, disability, religion, and other biases. When these
biases are mentioned they are often only covered in the length of
a paragraph. The one exception comes from a chapter that
focuses exclusively on socioeconomic bias, a welcome context
and divergence from the primary focus on racial bias throughout
the book. Although the argument could be made that the effects

of racial biases are the most prevalent in the justice system when
compared to other biases, it is still important to educate legal
actors of how other biases can affect the justice system. Adding
additional subsections or even entire chapters focusing solely on
biases other than race could enhance the impact of this book.
One weakness that is common with edited volumes is the dispersion of topics throughout chapters rather than a centralized
organization. For example, chapter 2 presents a brief overview to
“provide scaffolding upon which the rest of the book builds in
more depth and with more nuance” (p. viii)—most of which is
provided in brief bulleted statements. Although these bulleted
statements read easily, they do not fully cover the basic concepts
of implicit bias until chapter 7, with tidbits throughout the chapters in between. If readers do not have a significant amount of
background knowledge on the subject, they are left with having
to contextualize very complex concepts without the benefit of a
basic understanding of implicit bias and the effects it can have on
the justice system.
One proposal for future iterations of this book would be a
more logical organization with two parts. Part 1 could provide
information about implicit bias in general terms and implicit bias
in the justice system. The first few chapters could provide indepth coverage of implicit bias in general terms (i.e., concepts
including similarity and attraction, in-group vs. out-group, differential favoring, theories on the roots of favoritism, and
methodological limitations in measuring prejudice) to provide a
solid knowledge base of prejudice and implicit bias upon which
to build its influence on legal aspects. The next few chapters
could cover implicit bias in the justice system, focusing on various legal actors and how implicit bias can affect their portion of
the justice system, as well as controversies at the intersection of
implicit bias and the law. Part 2 could focus on providing readers
with strategies to implement implicit bias training, with chapters
on how to combat bias, how to best communicate that these
biases exist in everyone, and interventions to ameliorate its’
effects, as well as how to assess the success of these interventions.
By addressing this organization, the authors can pare down
chapters that tend to repeat the same information; for example,
chapters 5 and 6 similarly cover System 1 and System 2 reasoning in depth. Another example of repeated information appears
again in chapters 5 and 6 when the authors of each provide practical steps to reduce the risk of implicit bias in which they both

present recommendations to visit low-income neighborhoods (p.
145) or foster diversity in your private life (p. 115), as well as to
decorate the courthouse with counter-stereotypical role models
(e.g., “displaying photographs in the courthouse of respected
women judges [and] inspiring civil rights leaders,” p. 115). As a
result of this organization, there is information that is not necessarily needed for the readers to understand the concept of
implicit bias in the justice system. Chapters 2 and 4 begin with
the authors’ personal journeys encountering, learning, or combating implicit bias, and although this establishes author expertise, readers would benefit from adding more concise context
about implicit bias at the intersection of experience and science.
Although the present book could be enhanced with a few
adjustments, namely, widening the readership, covering a variety
of biases, and reorganization, it provides a wealth of wellrounded information to its readers. The book presents useful
information for readers to champion implicit bias training in
their own portion of the justice system and how best to be successful. As such, this book acts as a guidebook and will undoubtedly prove to be useful for several legal actors, including lawyers
and court-appointed mediators interested in improving the
administration of justice. Not only does this book provide basic
information about implicit bias in general and in the justice system, it also provides concrete strategies to implement implicit
bias training, with chapters on how to combat bias, how to best
communicate that these biases exist in everyone, interventions to
ameliorate its effects, and how to assess the success of these interventions.

Victoria A. Knoche is a post-doctoral research fellow at the University of Wisconsin-Milwaukee in
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The Constitutional Stopping of
Motor Vehicles in Canada and
the United States:
A Comparative Analysis
Wayne K. Gorman

W

hen can the police constitutionally stop a motor vehicle in the United States of America and Canada?
In this column, I intend to examine this question
through a comparative analysis that considers the law in both
countries. As will be seen, the power of the police to stop a motor
vehicle in Canada is significantly greater than the power of the
police to do so in the United States.
I intend to illustrate this proposition by considering the most
recent decision of the Supreme Court of the United States on this
issue (Kanas v. Glover, 140 S.Ct. 1183 (2020)), and then the law
in Canada. I will also consider how Glover would likely have
been decided in Canada. Finally, I will end by considering how
the issue of “racial profiling” has affected the stopping of motorists
by the police in Canada. Let us start with the facts in Glover.

The trial court granted the motion, holding that the officer
violated the Fourth Amendment of the United States Constitution by stopping the vehicle Mr. Glover was driving without reasonable suspicion of criminal activity.1
The Kansas Court of Appeals set aside the trial court’s ruling.
It held that “it was reasonable for [Deputy] Mehrer to infer that
the driver was the owner of the vehicle” because “there were specific and articulable facts from which the officer’s common-sense
inference gave rise to a reasonable suspicion” (see page 1187).
On appeal to the Kansas Supreme Court, the trial court’s decision was reinstated. That Court held that “Deputy Mehrer did not
have reasonable suspicion because his inference that Glover was
behind the wheel amounted to ‘only a hunch’ that Glover was
engaging in criminal activity” (see page 1187).

KANAS V. GLOVER

THE APPEAL

In Kanas v. Glover, a police officer (Deputy Mehrer) stopped a
motor vehicle after checking the vehicle’s plate. The check indicated that the driver’s license of the owner of the vehicle had
been revoked. Before stopping the vehicle, Deputy Mehrer did
not know that Mr. Glover was the driver. The agreed facts at trial
indicated as follows (see page 1187):

An appeal was taken to the Supreme Court of the United
States. The Court described the issue raised in the following
manner (at page 1186):

Deputy Mehrer did not observe any traffic infractions,
and did not attempt to identify the driver [of] the truck.
Based solely on the information that the registered owner
of the truck was revoked, Deputy Mehrer initiated a traffic
stop.
When the vehicle was stopped, it was found that the accused
was the driver of the vehicle. He was charged with driving as a
habitual violator (Kan. Stat. Ann. §8–285(a)(3) (2001)).
THE TRIAL

At his trial, the accused sought to have the evidence obtained
as a result of the stopping of his vehicle excluded. He argued that
Deputy Mehrer lacked reasonable suspicion to have stopped his
vehicle.

Footnotes
1. The Fourth Amendment states as follows:
The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures,
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This case presents the question whether a police officer
violates the Fourth Amendment by initiating an investigative traffic stop after running a vehicle’s license plate and
learning that the registered owner has a revoked driver’s
license.
The appeal was allowed and the decision of the Court of
Appeals affirmed. The Supreme Court held that “when the officer
lacks information negating an inference that the owner is the
driver of the vehicle, the stop is reasonable” (at page 1187).
THE DECISION OF THE SUPREME COURT OF THE
UNITED STATES

The Supreme Court noted that the “Fourth Amendment permits an officer to initiate a brief investigative traffic stop when he
has ‘a particularized and objective basis for suspecting the particular person stopped of criminal activity.’” The Court also indicated that although “a mere ‘hunch’ does not create reasonable

shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly
describing the place to be searched, and the persons or things to
be seized.

suspicion, the level of suspicion the standard requires is considerably less than proof of wrongdoing by a preponderance of the
evidence, and obviously less than is necessary for probable
cause” (at page 1187).
The Court held that Deputy Mehrer “did not rely exclusively
on probabilities. He knew that the license plate was linked to a
truck matching the observed vehicle and that the registered
owner of the vehicle had a revoked license. Based on these minimal facts, he used common sense to form a reasonable suspicion
that a specific individual was potentially engaged in specific
criminal activity—driving with a revoked license. Traffic stops of
this nature do not delegate to officers ‘broad and unlimited discretion’ to stop drivers at random. . . . Nor do they allow officers
to stop drivers whose conduct is no different from any other
driver’s. . . . Accordingly, combining database information and
common sense judgments in this context is fully consonant with
this Court’s Fourth Amendment precedents” (at page 1190).
The Court also indicated, however, that “the presence of additional facts might dispel reasonable suspicion. . . . For example,
if an officer knows that the registered owner of the vehicle is in
his mid-sixties but observes that the driver is in her mid-twenties, then the totality of the circumstances would not ‘raise a suspicion that the particular individual being stopped is engaged in
wrongdoing.’ . . . Here, Deputy Mehrer possessed no exculpatory
information—let alone sufficient information to rebut the reasonable inference that Glover was driving his own truck—and
thus the stop was justified” (at page 1191).
THE CONCURRING OPINION

In a concurring opinion, two justices (Justices Kagan and
Ginsberg), indicated that they agreed that the officer had reasonable suspicion because he knew the accused had a “proclivity for
breaking driving laws” (at page 1192). The justices indicated that
but for this additional fact, they would have concluded that a reasonable suspicion did not exist (at page 1192):
. . . I would find this a different case if Kansas had barred
Glover from driving on a ground that provided no similar
evidence of his penchant for ignoring driving laws. Consider, for example, if Kansas had suspended rather than
revoked Glover’s license. Along with many other States,
Kansas suspends licenses for matters having nothing to do
with road safety, such as failing to pay parking tickets, court
fees, or child support. . . . So the good reason the Court
gives for thinking that someone with a revoked license will
keep driving—that he has a history of disregarding driving
rules—would no longer apply. And without that, the case
for assuming that an unlicensed driver is at the wheel is
hardly self-evident. It would have to rest on an idea about
the frequency with which even those who had previously
complied with driving laws would defy a State’s penaltybacked command to stay off the roads. But where would
that idea come from? As discussed above, I doubt whether
our collective common sense could do the necessary work.
See supra, at 1. Or otherwise said, I suspect that any common sense invoked in this altered context would not much
differ from a “mere ‘hunch”—and so “not create reasonable
suspicion.”

THE DISSENT

“[P]rovinces

In a dissenting opinion, Justice
can enact
Sotomayor
indicated
that
“[c]ontrary to the majority’s claims legislation that
allows for
. . . the reasonable-suspicion inquiry
does not accommodate the average
the random
person’s intuition. Rather, it permits
stopping of
reliance on a particular type of com- motor vehicles
mon sense—that of the reasonable
. . .”
officer, developed through her experiences in law enforcement” (at page
1196). Justice Sotomayor concluded (at page 1198):
Vehicle stops “interfere with freedom of movement, are
inconvenient, and consume time.” Prouse, 440 U.S., at 657.
Worse still, they “may create substantial anxiety” through
an “unsettling show of authority.” Ibid. Before subjecting
motorists to this type of investigation, the State must possess articulable facts and officer inferences to form suspicion. The State below left unexplained key components of
the reasonable-suspicion inquiry. In an effort to uphold the
conviction, the Court destroys Fourth Amendment
jurisprudence that requires individualized suspicion. I
respectfully dissent.
A SUMMARY

In summary, the majority found no constitutional violation
because the police officer had “a particularized and objective
basis for suspecting the particular person stopped of criminal
activity.” It was significant to them that the traffic stop did not
allow for “officers to stop drivers whose conduct is no different
from any other driver’s.”
Of interest, from a Canadian perspective, is the latter
comment and the majority’s noting that if the driver had been a
female is in her mid-twenties, this could have caused the stop to
be unconstitutional. I will come back to these points, but at this
point let us look at the law in Canada.
CANADA

In Canada, criminal law is exclusively a federal jurisdiction
(see section 91(27) of the Constitution Act, 1867). However, the
provinces have legislative authority to enact highway traffic
legislation (see section 92(13) of the Constitution Act, 1867). As
a result, the provinces can enact legislation that allows for the
random stopping of motor vehicles within the province. The
provinces have done so. For instance, the legislation enacted in
Ontario is typical of provincial legislation enacted throughout
Canada by individual provinces. Section 216(1) of the Highway
Traffic Act, R.S.O. 1990 states:
A police officer, in the lawful execution of his or her
duties and responsibilities, may require the driver of a motor
vehicle to stop and the driver of a motor vehicle, when
signalled or requested to stop by a police officer who is
readily identifiable as such shall immediately come to a stop.
In R. v. Mayor, 2019 ONCA 578, in considering this
legislation, the Ontario Court of Appeal noted that the “Ontario
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“...a
random stop
pursuant to
provincial
highway
enforcement
legislation will
generally be
constitutionally
valid.”

Legislature has given the police
broad powers to stop motor vehicles
for highway regulation and safety
purposes, and, in some circumstances, to arrest drivers of motor
vehicles. Section 216(1) of the
Highway Traffic Act gives an officer
the power to stop a vehicle, even if
the stop is random and the officer
lacks reasonable and probable
grounds or even reasonable
suspicion” (at paragraph 6).

THE SUPREME COURT OF CANADA

In a series of judgments, the Supreme Court of Canada has
affirmed the constitutionality of the police conducting random
stops of motorists at common law and pursuant to highway
traffic legislation.
In R. v. Dedman, [1985] 2 S.C.R. 2, for instance, the
Supreme Court had held that the police have a common law
authority to conduct organized “spot checks,” which involve
stopping all vehicles at a designated spot. The Court held that
“having regard to the importance of the public purpose served,
the random stop, as a police action necessary to the carrying out
of that purpose, was not an unreasonable interference with the
right to circulate on the public highway. It was not, therefore, an
unjustifiable use of a power associated with the police duty,
within the Waterfield test. I would accordingly hold that there
was common law authority for the random vehicle stop for the
purpose contemplated by the R.I.D.E. [“Reduce Impaired
Driving in Etobicoke”] program” (at paragraph 69).
Five years later, in R. v. Ladouceur, [1990] 1 S.C.R. 1257, the
Court expanded police powers to randomly stop motorists
beyond spot checks like the R.I.D.E. program. In Ladouceur, the
police had stopped a motor vehicle though they did not suspect
the driver had breached any highway traffic provision. They
simply wanted to check his driver’s licence. It turned out his
licence was suspended. He was convicted at trial, but the
conviction was overturned by the Ontario Court of Appeal on the
basis that the random stop was not authorized by law. On appeal
to the Supreme Court of Canada, the conviction was restored.
The Supreme Court, in very broad language, held that
“routine checks are a justifiable infringement on the rights
conferred by s. 9” of the Charter in “order to provide the proper
control [of the use of motor vehicles], society must be able to
require that random stops be made without articulable cause and
outside of any formal programs” (at page 1283).
Ten years after Dedman, in R. v. Nolet, [2010] 1 S.C.R. 851,
the Supreme Court of Canada noted that it “has ruled on a
number of occasions that pursuant to statutory authority, police
officers can randomly stop persons for ‘reasons related to driving
a car such as checking the driver’s licence and insurance, the
sobriety of the driver and the mechanical fitness of the vehicle’”
(at paragraph 25).

2. Section 1 of the Charter states:
The Canadian Charter of Rights and Freedoms guarantees the
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Thus, the random stops of motor vehicles are lawful in
Canada. As pointed out in R. v. Suteau, 2019 SKCA 115, “the
police do not need to hold a reasonable suspicion that a crime or
traffic safety infraction has been committed to randomly stop and
detain a motorist” (at paragraph 24).
THE CHARTER

However, police actions pursuant to this type of legislation are
not immune from constitutional scrutiny in Canada. The
Canadian Charter of Rights and Freedoms, Constitution Act, 1982
(the Charter), prohibits the “arbitrary detention” of anyone in
Canada. It states as follows:
Everyone has the right not to be arbitrarily detained or
imprisoned.
In Nolet, the Supreme Court of Canada indicated that a
“random vehicle stop on the highway is, by definition, an
arbitrary detention” but the detention can “be justified under s.
1 of the Charter . . . if the police act within the limited highwayrelated purposes for which the powers were conferred” (at
paragraph 22).2
Thus, a random stop pursuant to provincial highway
enforcement legislation will generally be constitutionally valid.
Because of the broad scope of such legislation, this provides the
police with significant power to stop motor vehicles in Canada.
Though the stopping of a motor vehicle must generally be related
to highway traffic enforcement, it does not require proof of an
offence having been committed or a suspicion that one was
committed. In other words, it allows for the random stopping of
a motor vehicle with little restriction except that it be related to
highway traffic enforcement.
A SUMMARY

The state of Canadian law on this issue was succinctly set out
by the Supreme Court of Canada in R. v. Orbanski, [2005] 2
S.C.R. 3, in which the Court noted that the “legality and
constitutionality of random vehicle stops pursuant to general
statutory vehicle stop powers was confirmed in Ladouceur. . . . It
is also settled law that the police have the authority to check the
sobriety of drivers. This authority was found to exist at common
law in Dedman. More pertinently, it was also found in statute in
Ladouceur, where this Court held that checking the sobriety of
drivers was one of the purposes underlying the general statutory
vehicle stop powers” (at paragraphs 40 and 41). Thus, a broad
power to stop motorists.
An example of the broad scope provided to the police by these
decisions is illustrated by what is often referred to in Canada as
the “dual purpose doctrine.”
THE DUAL PURPOSE DOCTRINE

Under this doctrine, the police may constitutionally stop a
motor vehicle in Canada, even if it is for the purpose of
investigating a criminal offence, if the stop also has a basis in

rights and freedoms set out in it subject only to such reasonable
limits prescribed by law as can be demonstrably justified in a free
and democratic society.

highway traffic enforcement. Thus, in R. v. Upright, 2020 ABCA
227, the Alberta Court of Appeal noted that it “is entirely permissible for police to have dual purposes in conducting a traffic stop,
that of investigating traffic safety violations and criminal
offences” (at paragraph 9).
A dual purpose stop is lawful and will not violate section 9 of
the Charter as long as one of the purposes for the stop is related to
a traffic regulation purpose. This is so even if the traffic regulation
purpose is a secondary purpose or a small part of the reasons for
stop (see Nolet, at paragraphs 35 to 41). In other words, an officer
may simultaneously have a highway traffic regulation purpose and
a criminal law purpose in mind. In Canada, these dual police
pursuits can exist simultaneously and still be constitutional, even
if the latter purpose is the primary reasons for the stop (see R. v.
Sandhu, 2011 ONCA 124, at paragraph 62).
The broad scope of the authority to stop motor vehicles
provided by this doctrine is illustrated by the facts in Upright. In
that case, the criminal charges laid against the accused arose out
of a motor vehicle stop. The police suspected that the passenger
in Ms. Upright’s vehicle (Mr. Hanton) was involved in the sale of
illegal drugs. As a result, it was decided to the initiate a traffic
stop “if the opportunity arose.” A police officer testified that he
“was hoping for a reason to stop the vehicle to allow a further
investigation into his suspicion that Hanton was involved in
drug-related activities” (see paragraph 3). The officer noticed that
Ms. Upright made a turn without signaling. Her vehicle was
stopped. A search of her purse resulted in the police finding cash
and drugs. She was charged with possession of illegal drugs for
the purpose of trafficking.
Ms. Upright argued that the traffic stop was conducted “on a
false pretext, or as a ruse to disguise the true intention or motivation of the police, which were to stop the vehicle for drug trafficking.” She argued that “the presence of an unlawful aim to the
roadside stop (ie—to investigate a suspicion of drugs) renders
the stop unlawful regardless of whether the police also had a lawful traffic safety reason for the stop. If the traffic stop was unlawful, she argues, then the cascading sequence of subsequent
searches must also be unlawful and the evidence obtained as a
result excluded” (see paragraph 8).
The Alberta Court of Appeal found this argument to “without
merit” (at paragraphs 9 and 10):
This argument is without merit. It is entirely permissible
for police to have dual purposes in conducting a traffic
stop, that of investigating traffic safety violations and criminal offences: Nolet at para 37. As this Court noted in R v
Zolmer, 2019 ABCA 93 at para 36, 373 CCC (3d) 162, “for
at least two hundred years it has been accepted that police
might extend their investigations opportunistically while

3. It would not, for instance, allow for a stop based upon the race of
the driver. More on this later, but see David Tanovich, Applying the
Racial Profiling Correspondence Test, 64 CRIM. L.Q. 359 (2017), in
which the author under the heading “Driving While Black” lists a
number of examples in which Canadian courts have found racial
profiling to have been the basis for the stopping of a motorist.
4. However, the Court also held in Orbanski that the police may question the driver of the vehicle they stopped “about their prior alcohol

exercising an initial lawful
“[T]he Supreme
authority provided the extenCourt of
sion is reasonable.”
Canada has
The fact that S/Sgt Smithman
indicated
that
suspected Hanton to be involved
in drug activities and therefore
‘[r]andom
wanted the appellant’s vehicle
roadside stops
stopped for traffic violations
must be limited
does not make the traffic stop
to their
illegal and therefore an infringeintended
ment of s 9 of the Charter. The
purposes.’”
trial judge found as a fact that
the appellant and Hanton committed infractions under the Traffic Safety Act, RSA 2000, c.
T-6 (“TSA”) based on the police testimony and the audiorecorded communications between officers. Section 166 of
the TSA authorizes police to stop vehicles and request identification to issue tickets for traffic violations.
These comments suggest a very broad police power to stop
motor vehicles without cause. However, the Supreme Court of
Canada has indicated that “[r]andom roadside stops must be
limited to their intended purposes” (see Nolet, at paragraph 23).
NOT AN UNLIMITED POWER

Though broad, the power of the police to stop motor vehicles
in Canada is not unlimited.3 In Orbanski, for instance, the
Supreme Court of Canada considered provincial legislation
allowing for the stopping of motor vehicles and indicated that
“police officers can stop persons under such statutory power
only for. . . reasons related to driving a car such as checking the
driver’s licence and insurance, the sobriety of the driver and the
mechanical fitness of the vehicle” (at paragraph 41).4
Similarly, in R. v. Mellenthin, [1992] 3 S.C.R. 615, it was
indicated that “[r]andom stop programs must not be turned into
a means of conducting either an unfounded general inquisition
or an unreasonable search” (at paragraph 15). In Brown v.
Durham (Regional Municipality) Police Force, [1998] O.J. No.
5274, the Ontario Court of Appeal indicated, at paragraph 37,
that though the type of legislation referred to earlier provides the
police with “broad powers to stop motorists” the potential abuse
of that power requires the “limiting [of the] the statutory power
to situations in which the police had both legitimate highway
safety concerns and did not have a coexisting improper purpose.”
Finally, in R. v. Houben, [2006] S.J. No. 715 (C.A.), it was
pointed out that highway traffic legislation “cannot be used to
create a general power of detention for investigative purposes” (at
paragraph 65).

consumption” and “request the performance of sobriety tests at the
roadside” without first informing the driver of his right to contact
counsel under section 10(b) of the Charter because “these screening
measures, used in each case for assessing the sobriety of the driver,
were authorized by law and incompatible with the exercise of the
right to counsel by the detained motorist at the roadside” (at paragraph 3).
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“ . . . the crucial
issue is whether
the police ‘had
a road safety
purpose in
mind or . . .
was using the
Highway Safety
Act as a
ruse . . . ‘”

AS LONG AS THE STOP IS
NOT A RUSE

It has been held that if a police
officer conducting a motor vehicle
stop does “not have a legitimate
road safety purpose in mind and is
using the highway traffic act
authority as a mere ruse or pretext
to stop a vehicle in order to
investigate a crime, then the
detention will be unlawful”
(Mayor, at paragraph 9). In
Brown, the Ontario Court of
Appeal held that the powers provided by highway enforcement
legislation will not authorize police stops if the police use these
powers as a “ruse” to justify a stop for another purpose (at page
234). Thus, the “actions of the police in stopping a vehicle under
their authority at common law or by statute only constitutes an
unconstitutional stop if the reason for the stop is unconnected to
a highway safety purpose” (see R. v. Gardner, 2018 ONCA 584,
at paragraph 21).
An example of how this can arise is found in the Ontario
Court of Appeal’s decision in Major. In that case, the police
received an anonymous tip that the accused was dealing drugs
from his car. Through their own initiative, they learned that his
driver’s licence had been suspended. The accused’s car was
stopped by the police and he was arrested for driving with a
suspended licence. A subsequent search discovered cocaine and
drug-related paraphernalia. The accused was charged with
possession of a controlled substance for the purpose of
trafficking.
At his trial, the accused argued that the stop and arrest were
illegal. He sought exclusion of the items discovered during the
search. The trial judge dismissed the application and the accused
was convicted.
The Ontario Court of Appeal indicated that the existence of
highway traffic legislation “does not automatically make motor
vehicle stops lawful because the police are not free to use these
powers for some other purpose, including to further a criminal
investigation. . . . The court must ensure that the police use these
powers in a manner consistent with this purpose.” The Court of
Appeal held that as a result, “if the police do not have road safety
purposes subjectively in mind, they cannot rely on the Highway
Traffic Act powers to authorize the stop. . . . If the police cannot
point to any other legal authority for the stop, the stop will not
be authorized by law and so will violate s. 9 of the Charter. . . .
The court must thus determine whether the officer actually
formed a ‘legitimate intention’ to make the detention or arrest for
road safety purposes” (at paragraph 7).
The Ontario Court of Appeal held that the crucial issue is
whether the police “had a road safety purpose in mind or whether
the officer was using the Highway Traffic Act power as a ruse to
conduct a criminal investigation” (at paragraph 10). The Court of
Appeal concluded that a new trial was warranted because the trial

5. Interestingly, the Ontario Court of Appeal seemed willing to accept
that if the stop had been based upon a suspended driver’s license, it
would have been constitutional, even if the stop was also to investi-
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judge failed to “resolve the central issue on the application, which
was whether the police used powers that the Legislature granted
for a road safety purpose as a ruse to search the appellant’s vehicle
as part of a drug investigation” (at paragraph 13).5
In summary, when a dual purpose is alleged, a Canadian trial
judge must determine if the purported highway enforcement
goal was real or a ruse.
HOW IS THIS TO BE DETERMINED?

In Major, the Ontario Court of Appeal indicated that a trial
judge “must make a factual determination as to whether the
officer had a road safety purpose in mind or whether the officer
was using the Highway Traffic Act power as a ruse to conduct a
criminal investigation. In determining the police purpose, the
court must consider all the circumstances, including the
evidence of the officers, the evidence of the detained person, the
circumstances of the stop, and the police conduct during the
stop” (at paragraph 10).
If the stop is found not to have been pursuant to highway
traffic legislation, then the stop will violate section 9 of the
Charter unless the police had “articulable cause” for the stop (see
R. v. Simpson (1993), 12 O.R. (3d) 182 (C.A.)).
THE ARTICULABLE CAUSE TEST IN CANADA

In R. v. Decker (2004), 50 M.V.R. (4th) 53 (N.L.C.A.), the
Court of Appeal considered the application of section 9 of the
Charter to the stopping of motor vehicles and concluded that the
“relevant legal principles are well established” (at paragraph 9):
Articulable cause has been described by this Court as “a
demonstrable rationale . . . which is sufficiently reasonable
to have justified the detention” R. v. Burke (A.), supra, at
paragraph 29). Cory J., speaking for the majority in R. v.
Wilson, supra, referred to stopping a vehicle on the basis of
reasonable grounds that can be clearly expressed.
In R. v. Wilson, [1990] 1 S.C.R. 1291, the accused was
charged with a drinking-and-driving offence. The police officer
had stopped the accused’s vehicle because it “was a block away
from one of the hotels; the bars at the hotels had just closed;
there were three men in the front seat of the vehicle; the vehicle
had out-of-province licence plates; and he recognized neither the
vehicle nor its occupants” (see paragraph 6).
The Supreme Court of Canada concluded that the police had
“articulable cause” to have made the stop (at paragraph 13):
. . . the stopping of the appellant was not random, but
was based on the fact that the appellant was driving away
from a hotel shortly after the closing time for the bar and
that the vehicle and its occupants were unknown to the
police officer. While these facts might not form grounds for
stopping a vehicle in downtown Edmonton or Toronto,
they merit consideration in the setting of a rural community. In a case such as this, where the police offer grounds

gate the anonymous tip. Compare this latter point with the commentary on police stops based upon anonymous tips found in
Navarette v. California, 572 U.S. 393 (2014).

for stopping a motorist that are reasonable and can be
clearly expressed (the articulable cause referred to in the
American authorities), the stop should not be regarded as
random. As a result, although the appellant was detained,
the detention was not arbitrary in this case and the stop
did not violate s. 9 of the Charter.
Though articulable cause is no longer a significant issue in
Canada because of the prevalence of provincial highway enforcement legislation, the test put forward in Wilson suggests a very
low threshold. However, this is consistent with the general
acceptance by the Supreme Court of Canada that there are significant societal benefits in allowing the police to stop motorists
with little if any cause.6
Having considered Glover and compared it to the law in
Canada, how would Glover have been decided here?
HOW WOULD GLOVER HAVE BEEN DECIDED IN
CANADA?

This is an easy question to answer. The police in Canada
would have been acting constitutionally if they stopped a motor
vehicle based upon the facts revealed in Glover.
The officer was acting upon information he received after
checking the vehicle’s licence plate. Once he determined that the
driver’s licence of the registered owner of the vehicle had been
suspended, he would have had lawful authority to stop it. He had
such authority because the stop was based upon highway traffic
regulation.
If the officer had observed that the driver of the vehicle did
not match the description of the owner (the mid-twenties female
referred to by the majority in Glover) this would not have altered
his authority in Canada to stop the vehicle unless it was for an
improper purpose or as a ruse to investigate criminal activity.
Otherwise, the stop would still be related to highway traffic
enforcement and thus constitutional. For the same reasons, it
would be irrelevant in Canada that the registered owner’s driver’s
licence had been suspended rather than revoked.
One final area: what if the stopping of the motorist is based
upon racial profiling?
RACIAL PROFILING

It is beyond the scope of this column to consider the issue of
how race in Canada has impacted the administration of justice,
but I do wish to connect the issue of “racial profiling” to the stopping of motorists by the police in Canada. In R. v. Le, 2019 SCC

6. Subsequently, in R. v. Mann, [2004] 3 S.C.R. 59, the Supreme Court
indicated that it preferred “to use the term ‘reasonable grounds to
detain’ rather than the U.S. phrase ‘articulable cause’ since Canadian
jurisprudence has employed reasonable grounds in analogous circumstances and has provided useful guidance to decide the issues in
question. As I discuss below, the reasonable grounds are related to
the police action involved, namely, detention, search or arrest” (at
paragraph 33).
7. An illustration of the training provided to Canadian judges on this
issue can be found in the upcoming program “Building Cultural
Competence,” offered by the Canadian National Judicial Institute.
The web page for the NJI describes the course as follows:
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ing claim could rarely be proven
by direct evidence. This would
involve an admission by a police officer that he or she was influenced by racial stereotypes in the exercise of his or her discretion
to stop a motorist. Accordingly, if racial profiling is to be proven
it must be done by inference drawn from circumstantial evidence” (at paragraph 44).7
The impact of race on police action in Canada has been
recently considered by the Ontario Human Rights Commission
in its report, A Disparate Impact: Second Interim Report on the
Inquiry into Racial Profiling and Racial Discrimination of Black
Persons by the Toronto Police Service, August 2020. The Commission found that “Black people are more likely to be arrested
by the Toronto police. . . . Toronto Police Service data ranging
from 2013 to 2017, collected and analyzed by a team of experts,
reflects the many ways Black communities are over-charged and
over-policed, ranging from laying low-quality discretionary
charges to police use of force, with all of its negative and detrimental physical and emotional consequences” (at page 2).
STOPPING OF MOTORISTS

The Commission also found that “Black people represented
35.2% of people involved in ‘out-of-sight’ driving charges (such
as driving without valid insurance), which are charges that only
arise after a stop has already taken place, suggesting other
motives for the stop. . . . Although they represent only 8.8% of
Toronto’s population, Black people represented 35.2% of people
involved in these charges. They were four times more likely to be
charged with an ‘out-of-sight’ driving offence than their representation in the general population would predict, while both White
people and people from other racialized groups were under-represented in these charges” (at pages 2 and 6).
The Commission concluded that these “disproportionate
numbers raise concerns of systemic racism or anti-Black racial

Participants will learn about, and then practice, the skills associated with effective judicial cultural competence.
Day 1 will focus on the key principles that underlie cultural
competence for judges and explore how training in this area has
evolved to incorporate science and empirical research about risks
and best practices. Judges will gain an understanding of how cultural competence is relevant to the legal system and to their role.
Experts—including judges, academics, and members of the community—will address issues such as implicit bias, privilege and
marginalization, systemic racism and discrimination, and cultural homophily. They will also explore a range of strategies and
tools—which participants will have the opportunity to apply—to
address the risks of implicit bias.
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bias.
Out-of-sight
driving
offences, by their very nature, are
typically the result of proactive
policing practices, where an officer uses their discretion to check a
vehicle’s licence plate or stop a driver before they are aware that the
driver may be implicated in an
offence. In many of these situations, an officer will have observed
the race of the driver before making the decision to pull them over” (at pages 6 and 7).
In R. v. Odle, 2020 ONSC 3991, a vehicle the accused, a
Black man, was driving was stopped by a police officer (Cst.
Dunfield). The officer relied upon section 216(1) of the Highway
Traffic Act as support for the stop being constitutionally valid.
The accused argued that the stop was constitutionally invalid on
the basis that the police used “racial profiling as the basis for the
traffic stop.”
The trial judge indicated that “Canadian jurisprudence continues to evolve in its efforts to identify and acknowledge instances
of systemic racism and to develop well-informed jurisprudence
aimed at ensuring an effective, equal, fair and just application of
the law for all” (at paragraph 59). The trial judge also indicated
that “where race or racial stereotypes are used to any degree in
suspect selection or subject treatment, there will be no reasonable
suspicion or reasonable grounds. The decision will amount to
racial profiling” (at paragraph 63). However, the trial judge
rejected the argument that race played a part in the stopping of
the motor vehicle because “Cst. Dunfield did not know that Mr.
Odle was a Black man before he made the decision to stop his
vehicle. He stopped the vehicle primarily because it was a rental
car. I therefore find that race played no role in the decision to conduct the traffic stop. Applying the Dudhi test, I conclude that
there is no evidentiary basis to support the claim of racial profiling
in this case” (at paragraph 64).
In R. v. Thompson, 2020 ONCA 264, the police surrounded
a parked motor vehicle being driven by a Black man. A search of
the vehicle led to drug-trafficking charges.
An appeal to the Ontario Court of Appeal concentrated on
whether the accused had been “detained” in an arbitrary fashion,
contrary to section 9 of the Charter and, if so, whether this
should have led to the evidence obtained during the search of the
vehicle being excluded. In addressing these issues, the Ontario
Court of Appeal indicated that though it was “not suggesting that
the police engaged in racial profiling—to the contrary, they could
not determine the race of the occupants because the windows
were tinted . . . the appellant’s status as a racialized Canadian in
Brampton, one of the largest majority-racialized cities in Canada,
is relevant to the perception of a reasonable person in his shoes”
(at paragraph 63).
The importance of assessing whether racial profiling played a
role in police action can be found in R. v. Dudhi, 2019 ONCA

"Where race
or racial
stereotypes are
used to any
degree . . .
there will be no
reasonable
suspicion . . ."

8. Section 24(2) of the Charter states:
Where, in proceedings under subsection(1), a court concludes
that evidence was obtained in a manner that infringed or denied
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665. In this case, the police stopped a motor vehicle being driven
by the accused. A subsequent search led to evidence supporting
a charge of drug trafficking. The Ontario Court of Appeal noted
that “[d]uring the arrest of Rusheed Dudhi, a man of colour, the
arresting officer made a comment over the radio to his police colleagues about ‘brown drug dealers.’” The accused argued that the
stopping of his motor vehicle was based on racial profiling.
The Ontario Court of Appeal held that “a decision need not be
motivated solely or even mainly on race or racial stereotypes to
nevertheless be ‘based on’ race or racial stereotypes. If illegitimate
thinking about race or racial stereotypes factors into suspect
selection or subject treatment, any pretence that the decision was
reasonable is defeated. The decision will be contaminated by
improper thinking and cannot satisfy the legal standards in place
for suspect selection or subject treatment. . . . Where race or
racial stereotypes are used to any degree in suspect selection or
subject treatment, there will be no reasonable suspicion or reasonable grounds. The decision will amount to racial profiling” (at
paragraphs 62 and 63).
In referring the matter back to the trial judge to determine if
the evidence should be excluded pursuant to section 24(2) of the
Charter, the Court of Appeal indicated that “[i]f racial profiling
did occur, this is an aggravating factor that elevates the seriousness of the breach: R. v. Li, at para. 78. It may be, as Mr. Dudhi
urged before us, that even absent racial profiling, racially inappropriate conduct by an officer falling short of racial profiling
that occurs in the course of effecting an arbitrary detention
makes the breach more serious, but I will leave that proposition
unresolved given that it was not argued before the trial judge.
The immediate point is that it cannot be determined whether the
admission of the evidence would bring the administration of justice into disrepute until a new trial has settled all of the relevant
circumstances that inform a proper s. 24(2) decision” (at paragraph 88).8
CONCLUSION

In R. v. Ahmad, 2020 SCC 11, in the context of considering
the defence of entrapment, the Supreme Court of Canada noted
that “an investigation that is pursued in bad faith will not be one
that is motivated by genuine law enforcement purposes. . . .
Examples of bad faith in this context include pursuing an investigation that is motivated by racial profiling or based on information from a source that they know or have reason to believe is
unreliable” (at paragraph 157). Thus, the “reasonable suspicion
standard is necessary where there is the fundamental need to balance society’s interest in the detection and punishment of crime
with its interest in maintaining individual freedoms. Courts must
be able to assess the extent to which the police, in seeking to
form reasonable suspicion over a person or a place, rely upon
overtly discriminatory or stereotypical thinking, or upon ‘intuition’ or ‘hunches’ that easily disguise unconscious racism and
stereotyping” (at paragraph 25).
In contrast, in the context of the stopping of motorists, the

any rights or freedoms guaranteed by this Charter, the evidence
shall be excluded if it is established that, having regard to all the
circumstances, the admission of it in the proceedings would
bring the administration of justice into disrepute.

Supreme Court of Canada has rejected the requirement for
reasonable suspicion or any succession. As we have seen, in
Canada the stopping of a motor vehicle does not require individualized suspicion. Just the opposite, it requires no specific suspicion of an offence having been committed. The stop can occur
for the purpose of checking licence, sobriety, and other matters,
but not on the basis of racial profiling. Though this is a broad
power, it is not unlimited and some of the decisions referred to
have been willing to go behind the stated reason for the stop to
determine if it actually involved regulation of traffic upon the
highway.
This lack of a requirement for suspicion creates the possibility
of motorists being stopped based upon racial grounds. However,
proving that this was the basis for the stop is very difficult, particularly when random stops have been declared to be free of
constitutional taint.9

Wayne Gorman is a judge of the Provincial
Court of Newfoundland and Labrador. His
blog (Keeping Up Is Hard to Do: A Trial
Judge’s Reading Blog) can be found on the web
page of the Canadian Association of Provincial
Court Judges. He also writes a regular column (Of Particular Interest to Provincial
Court Judges) for the Canadian Provincial
Judges’ Journal. Judge Gorman’s work has been widely published.
Comments or suggestions to Judge Gorman may be sent to
wgorman@provincial.court.nl.ca.

9. As a result of An Act to amend the Criminal Code (offences relating
to conveyances) and to make consequential amendments to other
Acts, SC 2018 c 21, Parliament added section 320.27(2) to the
Criminal Code of Canada. This new provision allows the police to
demand that the driver of a motor vehicle to “immediately” provide
a sample of their breath for analysis. It does not require that the
officer have grounds to believe or suspect that a drinking and
driving offence has been committed. It states as follows:

without any suspicion that the motorists has committed a drinking-anddriving offence (at paragraph 35):
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This new provision was considered in R. v. Labillois [2020] A.J. No.
376, 2020 ABQB 200. In this case, it was held that the police now have
the power to randomly stop a vehicle and then demand a breath sample

In R. v. Morrison, 2020 SKPC 28, in upholding the constitutionality
of section 320.27(2), it was suggested that “the public utility of police
officers having the ability to detect alcohol in drivers who otherwise do
not display any observable signs of alcohol consumption is very high”
(at paragraph 136).

A S K S
W H I T
N O T R
S P H E
N
B L U
C I A O
P E R U
I N K S

If a peace officer has in his or her possession an approved
screening device, the peace officer may, in the course of the
lawful exercise of powers under an Act of Parliament or an Act
of a provincial legislature or arising at common law, by
demand, require the person who is operating a motor vehicle
to immediately provide the samples of breath that, in the
peace officer’s opinion, are necessary to enable a proper
analysis to be made by means of that device and to accompany
the peace officer for that purpose.

In summary, Cst. Debow was acting in the course of the lawful
exercise of his powers under ATSA s 166(2), an Act of the Alberta
legislature, or arising at common law pursuant to Dedman, in
conducting the stop of Mr. Labillois’s vehicle. Thereafter,
Criminal Code s 320.27(2), allows Cst. Debow to make the
Demand. Of course, Cst. Debow had to have an approved
screening device, which he did, and Mr. Labillois had to have
been operating a motor vehicle, which he was. Cst. Debow was
not limited to asking questions “related to driving offences”:
Ladouceur at 1287. Criminal Code s 320.27(2) authorizes him to
make a Demand, even if he did not have reasonable and probable
grounds, or a reasonable suspicion.
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Civil Cases in the Supreme
Court’s October Term 2019
Thomas M. Fisher

W

ith thanks to Professor Todd E. Pettys for his past
years of service writing this column, it is my honor to
summarize, for Court Review, the civil case docket for
the Supreme Court’s 2019 Term. The Court’s term was most memorable for its blockbuster cases involving gay and transgender
rights, abortion rights, religious liberties, and presidential power.
But it also supplied important decisions governing remedies for
constitutional violations. It also decided a handful of environmental law cases, and, with even less profile and fanfare, the Court
ultimately disposed of a significant number of intellectual property cases, as well. Along the way, the Chief Justice often called his
own number when assigning opinions in the highest profile cases,
while other members of the Court’s conservative wing illustrated
the heterodoxy that often characterizes textualism and originalism. While conservatives may be displeased with a few of the
resulting decisions, nothing in the opinions written by the Chief
Justice or Justice Gorsuch this Term suggested a propensity to
embrace rights that have no grounding in any relevant legal text
or history. The Court’s liberal wing, meanwhile (and perhaps
unsurprisingly), seemed to work from a defensive posture, often
maintaining a solid grouping while catering to competing conservative principles in an effort to gain a vote or two. As fate would
have it, October Term 2019 will also go down in history as Justice
Ruth Bader Ginsburg’s last. She gave everything until the very
end, having long ago secured her place in the Pantheon of American law.
STATUTORY CIVIL RIGHTS

One major theme the Court confronted this Term was the role
of causation in statutory civil rights cases. The causation issue
featured prominently as the Court unraveled the role of “sex” in
applying Title VII to dismissals of gay and transgender employees, but it also cropped up in other cases. Here, we see how the
Justices’ views of causation intertwine with their methods of
statutory interpretation. Also interesting: The Court’s liberals not
only voted with the majority in each of these cases, but did so by
joining strictly textualist opinions written by conservative Justices.
Racial Discrimination in Contracts: Race Must Be a
Cause, Not Just a Motiving Factor, to Justify Relief.
Comcast Corp. v. Nat’l Assoc. of African American-Owned
Media, No. 18-1171.
First, in Comcast Corp. v. Nat’l Assoc. of African AmericanOwned Media, No. 18-1171, the Court addressed what is

Author’s Note: Thomas M. Fisher - Solicitor General, State of Indiana. The
author would like to express gratitude to Notre Dame law student India Irving, who as a law clerk in the Office of Attorney General assisted with initial
drafts of these case summaries. Ultimately, however, the analysis (and any
errors) are the author’s alone.
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required to survive a motion to dismiss when pleading a claim
under 42 U.S.C. § 1981, which prohibits racial discrimination in
making and enforcing contracts. There, an African-Americanowned television-network operator, Entertainment Studios Network (ESN), sued Comcast under section 1981 for refusing to
carry ESN’s channels. The district court dismissed the complaint
for failure to allege facts plausibly showing that Comcast acted as
it did because of racial animus. The Ninth Circuit reversed and
held that ESN was required only to plead facts plausibly showing
that race played some role in defendant’s decision making (which
the complaint had done), not facts showing that racial animus
was a but-for cause of the decision.
In a majority opinion by Justice Gorsuch, the Court unanimously reversed, holding that over the course of a § 1981 lawsuit—including at the pleading stage—the plaintiff bears the burden of establishing that race was a cause of the plaintiff’s injury,
and not merely a motivating factor. Starting from the usual rule
that “a plaintiff must first plead and then prove that its injury
would not have occurred ‘but for’ the defendant’s unlawful conduct,” the Court found no reason based on the text of section
1981 to make an exception. Among other indicators, the precise
operative text of section 1981—that “all persons . . . shall have
the same right . . . to make and enforce contracts . . . as is enjoyed
by white citizens”—suggests the need to establish but-for causation, Justice Gorsuch wrote, because it invites comparison to
how the defendant would have responded had the plaintiff been
white.
Furthermore, text and precedents concerning closely analogous federal statutes also establish a but-for causation standard.
And while ESN had urged the Court instead to follow Title VII
precedents permitting plaintiffs to establish liability by proving
only that race was a “motivating factor” in an employment action
(thereby shifting the burden to the defendant to disprove causation, at least to avoid damages and reinstatement remedies), the
two statutes shared no common history or text justifying such
“judicial adventurism.” Along the way, Justice Gorsuch’s opinion
for the Court flagged, but did not resolve, the question whether
section 1981 forbids discrimination only as to contract outcomes
or also forbids discrimination in the contracting process. The
Court remanded for the Ninth Circuit to consider the sufficiency
of ESN’s complaint under the proper test.
Justice Ginsburg authored a concurring opinion to emphasize
her view that § 1981’s guarantee covers all aspects of the contracting process, not just the final decision to enter the contract.

Age Discrimination: Federal Personnel Actions Must Be
“Untainted” by Consideration of Age. Babb v. Wilkie, No.
18-882.
A similar collection of process-versus-outcome issues played
out in Babb v. Wilkie, No. 18-882, but with a different result.
There, a clinical pharmacist at a Veterans Administration hospital
sued the VA for various forms of age and sex discrimination after
it narrowed the scope of promotions available to her, passed her
over for promotions, denied her training opportunities, and
reduced her holiday pay. Using the familiar McDonnell Douglas
burden-shifting framework where the plaintiff relies on indirect
proof of discrimination, the district court granted summary judgment for the VA because while Babb had established a prima facie
case under the federal-sector provision of the Age Discrimination
in Employment Act, 29 U.S.C. § 633a, the VA had offered legitimate explanations for the challenged actions that no jury could
reasonably deem pretextual.
In the Supreme Court, Babb argued, with echoes of ESN’s
argument under section 1981, that the text of the federal-sector
provision of the ADEA imposes liability even where age discrimination is not necessarily the but-for cause of negative employment action. In that regard, the anti-discrimination text of the
federal-sector ADEA provision differs from the anti-discrimination text applicable to private employers and state and local governments in ways that make the McDonnell Douglas test inappropriate. McDonnell Douglas is designed to isolate unlawful
discrimination as a but-for cause of negative personnel action,
but the federal-sector ADEA, in Babb’s view, creates liability
more broadly. That text provides that “personnel actions” for
those 40 and older “shall be made free from any discrimination
based on age.”
In an opinion by Justice Alito, the Court, by a vote of 8-1,
agreed with Babb and held that the plain meaning of § 633a
requires that federal personnel actions be “untainted” by any
consideration of age in the process, regardless of its precise causal
relationship to the outcome. For while the “based on” text connotes but-for causation, what really matters is the entire phrase,
and in particular how the term “personnel actions” relates to the
imperative “shall be made” and how those relate to “free from any
discrimination” and “based on age.” Critically, “free from any discrimination” modifies “made,” which connotes the decisionmaking process, not the result. And while “based on age” modifies “discrimination,” it does not modify “personnel actions,” i.e.,
the outcome of the decision-making process. In sum, even where
the outcome is free from age discrimination as a causal agent, liability will still attach where age discrimination infected the
process of making that decision.1
Justice Thomas alone dissented. In his view, § 633a’s substantive mandate against discrimination is ambiguous, such that the
default rule of but-for causation should apply, just as it did in (for
example) Comcast.

Title VII Sex Discrimination:
“. . .the Gorsuch
Gay and Transgender Status
majority
opinion
Protected Because Sex Is a
purports to
But-For Cause of Employundertake
a
ment Action. Bostock v. Clayton County, Georgia, No. 17purely textual
1618.
analysis, stressing
Finally under the civil rights
its commitment to
heading, in perhaps the most
the ‘ordinary
dramatic decision of the Term,
public meaning’
the Court, by a vote of 6-3, held
of ‘because of
in Bostock v. Clayton County,
2
Georgia, No. 17-1618, that
sex’ in 1964.”
Title VII’s prohibition against
employment
discrimination
“because of sex” shields employees from being fired for being gay
or transgender. The Court, in a majority opinion written by Justice Gorsuch, said that the statute protects gay and transgender
status because it precludes any negative employment action
where an employee’s sex is a but-for cause. Said the majority, “it
is impossible to discriminate against a person for being homosexual or transgender without discriminating against that individual
based on sex.” Justices Alito (joined by Justice Thomas) and
Kavanaugh dissented, and the competing opinions undertake a
pitched battle over the legacy of Justice Scalia and the meaning
of “textualism” as an interpretive method. The Court’s liberals,
meanwhile, lined up behind Justice Gorsuch and the Chief Justice without offering any alternative interpretive method.
That alignment of liberal justices with two conservatives is all
the more interesting because, unlike some lower-court judges
that reached the same result only by expressly claiming to
“update” Title VII, the Gorsuch majority opinion purports to
undertake a purely textual analysis, stressing its commitment to
the “ordinary public meaning” of “because of sex” in 1964. In
that vein, while the parties disputed the meaning of “sex” in
1964, the Court proceeded from the “assumption” that the term
refers only to “biological distinctions between male and female”
and not to gender identity or sexual orientation. Sticking with
that understanding of “sex,” however, was “just a starting point.”
The statutory text doing the real work (said the majority) is
“because of,” a “sweeping standard” that incorporates liability at
least where sex is a but-for cause of employment action. Longago precedents confirm Title VII liability even in mixed-motive
cases and same-sex harassment cases, among others, which
underscores the breadth of plausible Title VII theories. To be
sure, when an employer fires an employee for being gay or transgender, “two causal factors may be in play—both the individual’s
sex and something else”—namely, sexuality or gender identity.
“But Title VII doesn’t care.” Sex—again, purely in the biological
sense—is still, necessarily, one but-for (and intended) cause for
the termination, such that “liability may attach.”
In a dissent joined by Justice Thomas, Justice Alito rejected

Footnotes
1. That said, under traditional remedial principles, a federal-sector
ADEA plaintiff may obtain the specific remedies of hiring, reinstatement, back pay, and compensatory damages only by showing that
age was a but-for cause of the actual personnel decision; otherwise,

lesser remedies, such as a forward-looking injunction, may be available.
2. Together with R.G. & G.R. Harris Funeral Homes Inc. v. Equal
Employment Opportunity Commission, No. 18-107, and Altitude
Express Inc. v. Zarda, No. 17-1623.
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the majority’s purported textualism as a mere guise for updating
Title VII to reflect modern values—as a “pirate ship” that “sails
under a textualist flag.” Citing
Scalia, Alito points out that the
task for the Court is not to apply
every meaning of which statutory
text is literally susceptible, but to
apply the text based on what it
conveyed to reasonable people
when it was enacted. And, under
that standard, “[e]ven as understood today, the concept of discrimination because of ‘sex’ is
different from discrimination
because of ‘sexual orientation’ or
‘gender identity.’” Furthermore, Alito refutes the majority’s theory that sex discrimination is inherent in sexuality or transgender discrimination because an employer can carry out both
types of discrimination without even knowing the sex of the
employee—a point that counsel for the employees conceded at
oral argument.
In his separate dissent, Justice Kavanaugh also disagrees with
the majority’s literalist approach—quoting Scalia for the observation that “the good textualist is not a literalist”—and argues that
the ordinary meaning of “discriminate because of sex” does not
mean to discriminate based on sexual orientation or gender identity. Both now and in 1964, “sex” and “sexual orientation”—to
say nothing of gender identity—have been treated differently in
both common language and in common legal usage. And as for
the majority’s focus on the significance of but-for causation
embodied in “because of,” Kavanaugh responds that what counts
is the ordinary meaning of the phrase as a whole, not the separate
words or segments of the phrase. Here, in common parlance, the
employees were fired because they were gay or transgender, not
because they were men.

Abortion Doctrine Déjà Vu? Closing Clinics Because
Doctors Do Not Have Hospital Admitting Privileges Is
Still a Problem, but Five Justices Vote Against a Judicial
Balancing Test. June Medical Services LLC v. Russo,
No. 18-1323.
Ever since Whole Woman’s Health v. Hellerstedt, 136 S. Ct.
2292 (2016), where the Court struck down Texas’s requirements
that first-trimester abortions be performed in ambulatory surgical centers and by physicians having admitting privileges at hospitals within 30 miles, states and abortion providers have been
battling over the meaning of the “undue burden” test. Citing
Hellerstedt, abortion providers have been urging lower courts not

only to consider whether abortion regulations impose substantial
obstacles to a woman’s choice to have an abortion, but also to
balance the relative benefits and burdens of each regulation.
Some have also urged lower courts to consider the “cumulative
effects” of all abortion regulations rather than to consider each
new regulation individually. States, of course, have resisted this
doctrinal gambit, stressing that courts are ill-equipped to balance
all the competing interests at stake, particularly where the regulation, such as with informed consent, is designed to protect fetal
life rather than just promote maternal health. And while some
lower courts embraced Hellerstedt balancing in all cases, others
rejected it, at least in some circumstances. Along the way, lower
courts also have had to confront whether Hellerstedt permits
courts to reach different results about the validity of the same
abortion regulation in different states, depending on local circumstances.
The federal judiciary confronted this array of issues when it
considered a Louisiana statute imposing admitting privileges
requirements materially identical to those invalidated in Hellerstedt. The Louisiana law had been enjoined by a district court based
on concrete evidence that if it went into effect, it would “result in
a drastic reduction in the number and geographic distribution of
abortion providers,” June Med. Servs. v. Kliebert, 250 F. Supp. 3d
27, 87 (M.D. La. 2017); that Louisiana hospitals would likely
deny privileges to abortion providers for reasons other than competency, id. at 46, 49–50; and that Louisiana abortion providers
had made good-faith efforts to obtain privileges but were unable
to do so, id. at 78. The Fifth Circuit reversed on several findings
of clear factual error by the district court. June Med. Servs. v. Gee,
905 F.3d 787, 815 (5th Cir. 2018).
The obvious tension between the result of the Fifth Circuit’s
decision in June Medical and the result in Hellerstedt was too
much for the Supreme Court to ignore. Yet, Justice Kennedy, one
of the five pro-abortion-clinic votes in Hellerstedt, had retired
and been replaced by Justice Kavanaugh. So, would (1) the Court
overturn Hellerstedt so quickly after deciding it, (2) Justice
Kavanaugh join the Court’s four liberal justices in support of
Hellerstedt, or (3) one (or more) of the Hellerstedt dissenters
switch sides?
Door number three proved the accurate choice, albeit on a 41-4 voting alignment. First in response to a motion to stay the
Fifth Circuit’s decision, and then again on the merits, the Chief
Justice, who dissented in Hellerstedt, voted with the Court’s liberal wing to overturn the Louisiana admitting-privileges law in
June Medical Services LLC v. Russo, No. 18-1323.3 Critically, however, the Chief Justice wrote a solo concurrence that diverges
sharply from the standard employed by Justice Breyer in his plurality opinion joined by Justices Ginsburg, Kagan, and Sotomayor.
As a result, abortion providers and States (including Indiana) are
now engaged in pitched battles around the country as to which,
if either, June Medical opinion controls, and, consequently, what
constitutes the governing standard in abortion cases.

3. Together with Russo v. June Medical Services LLC, No. 18-1460,
where Louisiana, via cross-petition, asked the Court to consider
whether the abortion providers had third-party standing to assert
the rights of abortion patients, especially considering that the
providers were challenging regulations designed to protect patients

by regulating the providers. The Court rejected the third-party
standing argument, both as waived and as foreclosed by precedent.
In a single brief filed under both cause numbers, Indiana, together
with Arkansas, co-wrote an amicus brief supporting Louisiana
joined by several other States.

“. . . the Court
struck down
Texas’s
requirement that
first trimester
abortions be
performed in
ambulatory
surgical centers
and by
physicians
having admitting
privileges . . .”
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Justice Breyer’s plurality opinion first concluded that the
Louisiana law was invalid merely
because it imposed a “substantial
obstacle” to abortion given how
it threatened to close some abortion providers who had not been
able to obtain admitting privileges. In that regard it considered the district court’s findings
and evidence regarding demographic, economic, and other
factors that supported its determination that the Louisiana
admitting-privileges law imposed a substantial obstacle. It went
on “to weigh the law’s asserted benefits against the burdens it
imposes on abortion access,” citing Hellerstedt. The plurality
concluded that, as in Hellerstedt, the benefits of an admittingprivileges law were small in comparison to the burden imposed
on the right to choose abortion, at least in Louisiana.
In his solo concurrence, the Chief Justice acknowledged that
he dissented in Hellerstedt and that he is still of the view that case
was wrongly decided. But, he said, the competing principle of
stare decisis commanded respect for the result in Hellerstedt.
And in that regard, he agreed with the plurality that, on the
record established in the district court, if the Texas admittingprivileges law imposed a “substantial obstacle” to abortion in
Hellerstedt, so did the Louisiana admitting-privileges law at issue
here. The Fifth Circuit, in the Chief Justice’s view, went too far
second-guessing the district court’s factual findings about the
impact of the law on existing abortion providers. That said, however, the Chief Justice completely rejected the plurality’s weighing of an abortion law’s benefits against its burdens. The portion
of Hellerstedt that did so, he said, was mere dicta and need not
be treated as the controlling test—and indeed was dicta here for
the plurality, as well. Furthermore, he said, the Court should
reject such a balancing test because it “would require us to act as
legislators, not judges, and would result in nothing other than an
‘unanalyzed exercise of judicial will’ in the guise of a ‘neutral utilitarian calculus.’” 140 S. Ct. at 2136 (quoting New Jersey v.
T.L.O., 469 U.S. 325, 369 (1985) (Brennan, J., concurring in part
and dissenting in part)).
While the Court’s liberal Justices united behind one opinion
with no apparent variation in their views of the case and benefited from the Chief’s decision to go with stare decisis over originalism, the conservatives supplied multiple dissents offering an
array of critiques of both the plurality and the Chief Justice’s concurrence.
Justice Thomas issued a dissent explaining that he would have
rejected the ability of abortion providers to sue on behalf of
hypothetical future patients to enjoin regulations that are
designed to protect those very patients. And on the merits, Justice Thomas would, as he has said multiple times in the past,
reject the Court’s abortion jurisprudence as having no basis in the
Constitution.
Justice Alito wrote a dissent joined in toto by Justice Gorsuch
and joined in part by Justices Thomas and Kavanaugh. Justice
Alito rejected the majority’s use of stare decisis to follow Hellerstedt, which he thought both incorrect and unworkable. In his

“. . . Justice
Thomas would,
as he has said
multiple times in
the past, reject
the Court’s
abortion
jurisprudence
as having no
basis in the
Constitution.”
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view, moreover, both the plurality and the Chief Justice distorted
the record of the case and even applied the wrong standard of
appellate review to the district court’s determination of what
amounted to legislative or constitutional facts, not adjudicative
facts. But like the Chief Justice, Justice Alito disagrees with the
plurality’s application of Hellerstedt balancing test and maintains
that Casey’s “substantial obstacle” test should remain the sole
governing standard. He would remand, however, for further factual development under that test.
In addition to joining Justice Alito’s dissent, Justice Gorsuch
also issued a solo dissent arguing that the plurality and concurrence overlook the deference the Court owes to the legislative
process. Those opinions also, in his view, misapplied many of the
rules that typically constrain the judicial process, such as who
has standing to sue, rules about facial challenges (particularly
based on fact-bound decision making), and the burden of proof
necessary for a prospective injunction.
Finally, Justice Kavanaugh also wrote a solo dissent rejecting
the Hellerstedt cost-benefit standard—and pointing out that,
including the Chief Justice, five members of the Court now reject
that balancing test. He also agreed with Justice Alito that the case
should be remanded for a new trial with additional fact finding
under the proper legal standards.
June Medical showcases the dilemmas the Court’s conservatives sometimes face in sorting through competing decision-making principles (and fuels the originalist critique of stare decisis),
but it also portends great likelihood that lower courts will disagree over what the case means, such that, before long, the Court
will likely once again need to sort out unworkable or irreconcilable outcomes in abortion cases.
Free Exercise Clause: Baby Blaine No-Aid Provisions Cannot Bar Religious School Participation in SchoolChoice Programs. Espinoza v. Montana Department of Revenue, No. 18-1195.
School choice advocates have waged a long battle to secure
the place within the U.S. Constitutional structure of scholarship
programs that permit parents to use taxpayer dollars to pay
tuition at religious primary and secondary schools. The first
major victory, where the Supreme Court rejected charges that the
Establishment Clause foreclosed such scholarships, came in Zelman v. Simmons-Harris, 536 U.S. 639 (2002). For the next 18
years, the litigation focused on whether state supreme courts
would interpret state constitutions to preclude use of such scholarships at religious schools. Buried within such state constitutional attacks on school choice programs was a U.S. Constitutional defense—that the Free Exercise Clause does not allow
states to exclude parochial schools from school choice participation on disestablishment grounds. The Free Exercise defense has
achieved particular force because so many state constitutional
provisions prohibiting even indirect aid to religious institutions
were animated by anti-Catholic bias, courtesy of the failed effort
by the nativist Know-Nothings in 1876 to enact the “Blaine
Amendment” to the U.S. Constitution, and the follow-on movement to enact “Baby Blaine” no-aid provisions in State constitutions, which 38 states (including in Montana) retain.
Various disputes with similar themes arrived at the Court over
the years with different results, most particularly Locke v. Davey,
540 U.S. 712 (2004), where the Court permitted a public univer-

sity scholarship program to exclude study for the clergy, and
Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S.Ct.
(2017), where the Court invalidated the exclusion of churches
from a state playground resurfacing grant program. When the
Montana Supreme Court invalidated a choice scholarship program because it included religious schools, the Court was forced
to reconcile those two lines of precedent.
This Term in a 5-4 vote in Espinoza v. Montana Department of
Revenue, No. 18-1195, the Court invalidated the use of state constitutions to exclude religious entities from school choice scholarship programs—though the case is interesting also for the
Court’s rebuke of the Montana Supreme Court’s effort to avoid
the Free Exercise Clause issue.
Montana operates a scholarship program for students attending private schools and permits a $150.00 tax credit to anyone
who donates to an organization providing scholarships to private
schools. The Montana legislature directed that the Montana
Department of Revenue operate the program consistent with
Article X, section 6 of the Montana Constitution, which prohibits
“any direct or indirect appropriation or payment from any public
fund . . . to aid any church, school . . . or other literary or scientific institution controlled in whole or in part by any church, sect
or denomination.” To carry out that directive, the Department of
Revenue promulgated “Rule 1,” which prohibits Montana families from using funds from the state’s scholarship program to pay
tuition at religiously affiliated private schools.
When petitioners, three mothers of students at Stillwater
Christian School, were unable to apply scholarship funds to their
children’s tuition, they sued in state court, alleging religious discrimination under the Free Exercise Clause. The trial court
enjoined Rule 1 on the grounds that it was unnecessary to
enforce the “no-aid” provision of the state constitution (which
applies only to appropriations and not expressly to tax credits),
but the Montana Supreme Court reversed, albeit without directly
addressing the Free Exercise Clause issue, except to mention as
an aside that “this is not one of those cases” where prohibiting
government benefits to a religious entity would implicate the
Free Exercise Clause. It concluded both that the Department had
no authority to issue Rule 1 and that the scholarship program,
unmodified by Rule 1, violated the state constitution’s “no-aid”
provision by using tax credits to subsidize tuition at “religiously
affiliated” private schools and schools “controlled in whole or in
part by churches.” The proper relief consistent with the Montana
Constitution, the Montana court ruled, was to enjoin the operation of the whole program.
In a majority opinion by the Chief Justice, the Court reversed,
holding that the Montana Supreme Court’s application of the noaid provision violated the U.S. Constitution’s Free Exercise
Clause by discriminating against religious schools and families
with children who attend or desire to attend religious schools.
The case was governed by Trinity Lutheran, which said that religious schools cannot be barred from public benefits solely
because of their religious character. The Court rejected the theory
that the case was more like Locke v. Davey because it prohibited
use of state benefits for religious study, not merely religious status. The Montana Supreme Court, said the Court, “applied the
no-aid provision solely by reference to religious status,” namely,
by reference to “schools controlled in whole or in part by
churches” and “religiously affiliated schools.” No compelling

state justification exists for such
“. . . the Court
discriminatory treatment based
[held] that the
on status, the Court held (being
Montana
careful to stress no view on
Supreme
Court’s
whether “some lesser degree of
scrutiny applies to discriminaapplication of
tion against religious uses of
the no-aid
government aid”). A state’s
provision violated
desire to erect a higher barrier
the U.S.
between church and state than
Constitution’s
that provided by the EstablishFree Exercise
ment Clause is limited by the
Free Exercise Clause.
Clause by
The kicker, however, came at
discrimination
the end of the majority’s opinagainst religious
ion, where it addressed the
schools . . .”
Montana Supreme Court’s effort
to avoid the Free Exercise
Clause issue entirely by enjoining the entire program. Procedurally, it was “not accurate” to frame the case as merely a situation
where the Montana Supreme Court eliminated the program
“based on some innocuous principle of state law.” Rather, it did
so “pursuant to a state law provision that expressly discriminates
on the basis of religious status.” Critically, when the Montana
Supreme Court “was called upon to apply a state-law no-aid provision to exclude religious schools from the program, it was
obligated by the Federal Constitution to reject the invitation,”
not merely to conclude in passing that “this was not one of those
cases” while terminating the program all the same. “Because the
elimination of the program flowed directly from the Montana
Supreme Court’s failure to follow the dictates of federal law, it
cannot be defended as a neutral policy decision, or as resting on
adequate and independent state law grounds.”
Justice Thomas, joined by Justice Gorsuch, concurred “to
explain how this Court’s interpretation of the Establishment
Clause continues to hamper free exercise rights. Until we correct
course on that interpretation, individuals will continue to face
needless obstacles in their attempts to vindicate their religious
freedom.” Specifically, citing principally Everson v. Board of Ed. of
Ewing, 330 U.S. 1 (1947), Justice Thomas criticized the Establishment Clause “equality principle,” which holds that governments may not “express[] any preference for religion—or even
permit[] any signs of religion in the governmental realm.” It is
that very principle—“unmoored from the original meaning of the
First Amendment”—that supplies the “Establishment Clause
made me do it” defense (my words) that featured so prominently
in Locke v. Davey, which Montana relied on in this case. “Properly
understood,” Justice Thomas said, “the Establishment Clause
does not prohibit States from favoring religion.” In Justice
Thomas’s view, “this Court has an unfortunate tendency to prefer
certain constitutional rights over others,” with the Free Exercise
Clause resting “on the lowest rung of the Court’s ladder of rights,
and precariously so at that.” One way to fix that, said Justice
Thomas, is to restore the Establishment Clause “to its proper
scope.”
Justice Alito wrote separately to unload both barrels at the sordid anti-Catholic, nativist, Know Nothing history of Baby Blaine
amendments—and to discuss the relevance of that historical
motivation given Ramos v. Louisiana, No. 18-5924 (a criminal
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case decided this Term), which
overturned longstanding precedent to preclude states from
allowing non-unanimous jury
verdicts in criminal trials. In
Ramos, Justice Alito observed,
the Court “emphasiz[ed] that
the States originally adopted”
non-unanimous jury verdicts
“for racially discriminatory reasons,” and “highlighted” the
role of the Ku Klux Klan. In his
Ramos dissent, Justice Alito
argued that such historical
facts, “though deplorable,” had
no relevance to constitutional
validity because such laws can
be—and were—re-adopted for
non-discriminatory reasons. “But I lost,” he said, and “[i]f the
original motivation for the laws mattered there, it certainly matters here.” Indeed, in 1854 in Massachusetts the Know Nothing
party, “in many ways a forerunner of the Ku Klux Klan,” advocated one of the first no-aid state constitutional provisions. And
later, a prominent supporter of the failed federal Blaine Amendment was the Klan itself. As in Ramos, said Alito, the Montana
provision’s “‘uncomfortable past’ must still be ‘[e]xamined.’”
“And here, it is not so clear that the animus was scrubbed,” particularly given that the re-enacted no-aid provision retained the
same “disquieting” text prohibiting aid to “sectarian” schools (a
loaded anti-Catholic term), which (again citing Ramos), “keep[s]
it ‘tethered’ to its original ‘bias.’”
Justice Gorsuch concurred to stress that it makes no difference
whether the Montana Constitution discriminates against religious status or religious use because both types of discrimination
violate the Free Exercise Clause.
Justice Ginsburg, joined in part by Justice Kagan, dissented to
emphasize that the only question properly before the Court is
whether applying the no-aid provision to prohibit state-sponsored private school funding violates the Free Exercise clause.
She argued that the Montana Supreme Court’s decision did not
violate the Free Exercise clause because it treated all private
school parents equally, and the Court should not have addressed
whether the no-aid provision, alone, was constitutional.
Justice Breyer dissented, joined by Justice Kagan, to say that
the majority failed to respect the “play-in-the-joints” doctrine set
forth in (among other cases) Locke v. Davey, which permits states
leeway to ensure they avoid Establishment Clause violations,
even if by separating church and state more than necessary, without transgressing Free Exercise Rights.
Justice Sotomayor dissented to argue that the Court resolved
a constitutional question that was not presented—and did so
incorrectly. She said that the Court’s decision improperly invokes
Trinity Lutheran to require a State to subsidize religious schools
if the state enacts an education tax credit program, which, in her
view, weakens the Court’s precedents and the separation of
church and state more generally.

“. . . the Court . . .
held that the First
Amendment
precludes court
intervention in
employment
disputes that
involve teachers
at religious
schools who have
the responsibility
to instruct
students in
religious faith.”
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Free Exercise Clause: Ministerial Exemption Applies to
Catholic-School Teachers. Our Lady of Guadalupe School v.
Morrissey-Berru, No. 19-267.
Nearly a decade ago, in Hosanna-Tabor Evangelical Lutheran
Church and School v. EEOC, 565 U.S. 171 (2012), the Court held
that the Free Exercise Clause bars employment discrimination
claims brought by individuals holding important positions with
churches and other religious institutions. There, the EEOC and a
teacher sued the religious school that fired the teacher, alleging
retaliation for threatening to file a claim under the Americans
with Disabilities Act. But the Court rejected the claim based on
several factors, including the plaintiff’s educational training,
obligations to teach religion and participate in religious activities
with students, and her title, “Minister of Religion, Commissioned.” Hosanna-Tabor, 565 U.S. at 190–91. In the wake of
Hosanna-Tabor, lower courts had disagreed over precisely what
qualified a religious school employee as a “minister” subject to
the First Amendment exception, including whether it applied to
those who teach the faith, or only those formally recognized as
leaders of the faith.
This Term, in Our Lady of Guadalupe School v. MorrisseyBerru, the Court added some clarity to the matter by holding, on
a vote of 7-2, that the First Amendment bars employment claims
from those who instruct students in religious faith, even when
they are not formally titled as “ministers.”
Both Agnes Morrissey-Berru, an elementary school teacher at
Our Lady of Guadalupe School (OLG), and Kristen Biel, an elementary school teacher at St. James School, sued their respective
schools after being fired. Our Lady and St. James are both Roman
Catholic schools in the Archdiocese of Los Angeles, and MorrisseyBerru and Biel had nearly identical employment agreements that
described the Catholic schools’ mission to develop and promote a
Catholic faith community. The employment agreements obligated
the teachers to personally model their Catholic faith and to provide
religious instruction and worship, and the agreements explained
that these commitments form the bases for evaluating the teachers’
performance. In accordance with their employment agreements,
Morrissey-Berru and Biel each taught religion in the classroom,
worshipped and prayed with students, and received performance
evaluations based on religious measures.
In her suit against OLG, Morrissey-Berru alleged the school
violated the Age Discrimination in Employment Act of 1967
(ADEA) by demoting her from a full-time to part-time teacher
and then refusing to renew her contract to replace her with a
younger teacher. The school said the problem was her performance, in particular how she handled implementation of a new
reading and writing program. The district court dismissed the
case, but the Ninth Circuit held that Morrissey-Berru did not
come within the scope of the “ministerial exception” because she
lacked the formal title of “minster,” had minimal religious training, and did not publicly hold herself out as a religious leader.
For her part, Biel sued St. James School for violating the
Americans with Disabilities Act of 1990, alleging the school terminated her when she requested leave for breast cancer treatment. The school said she failed to follow the planned curriculum and to keep an orderly classroom. Again, the Ninth Circuit
held the ministerial exception did not apply because the plaintiff
lacked sufficient formal credentials, religious training, and ministerial background.

In a majority opinion by Justice Alito, the Court reversed and
held that the First Amendment precludes court intervention in
employment disputes that involve teachers at religious schools
who have the responsibility to instruct students in religious faith.
While Cheryl Perich, the plaintiff in Hosanna-Tabor, had a formal title “Minister of Religion, Commissioned” plus ministerial
education and training, such formal credentials are not essential
to application of the “ministerial exception,” which is a misnomer in any event. The exception is derived from the right of
religious institutions to decide matters of faith and doctrine, and,
by connection, church governance, and is grounded in long-ago
precedents about control of church property and appointment of
bishops, not selection or supervision of clergy. Based on how
lower courts implemented the exception even before HosannaTabor, no rigid doctrinal formula is necessary to make the ministerial exception work, and indeed might ultimately discriminate among religions. For example, applying the exception only
where the employee has the formal title “minister” would amount
to discrimination because many religions do not use the title, and
even (such as with Islam) maintain the equality of all believers,
which would thwart efforts to evaluate whether other titles (such
as “imam”) are comparable to “minister.”
Instead, what is critical is the role of the claimant in carrying
out the institution’s mission, and “educating young people in
their faith, inculcating its teachings, and training them to live
their faith are responsibilities that lie at the very core of the mission of a private religious school.” Here, as “teachers” and “catechists,” Morrissey-Berru and Biel performed “vital religious
duties,” including religious instruction and practice with the students, which their schools “expressly saw . . . as playing a vital
part in carrying out the mission of the church”—a viewpoint that
the Court described as “important” to the overall assessment.
Justice Thomas, joined by Justice Gorsuch, concurred, joining
the Court’s opinion in full but emphasizing his view that the First
Amendment’s Religion Clauses require civil courts to defer to a
religious organization’s determination that certain employee
positions are ministerial. In his view, “[w]hat qualifies as ‘ministerial’ is an inherently theological question, and thus one that
cannot be resolved by civil courts through legal analysis.” And if
courts should “go[] to great lengths to avoid governmental
‘entanglement’ with religion—such as by barring facilitation of
student prayer at public school football games, see Santa Fe Independent School Dist. v. Doe, 530 U.S. 290 (2000), or by permitting states to avoid even indirect funding of ministerial instruction, see Locke v. Davey, 540 U.S. 712 (2004)—they should also
“defer to” religious groups’ “good-faith understandings of which
individuals are charged with carrying out the organizations’ religious missions.”
Justice Sotomayor dissented, joined by Justice Ginsburg. In
her view, the Court turned Hosanna-Tabor into a singular inquiry
about whether a church believes its employee has an important
religious role and has unnecessarily expanded the ministerial
exception beyond its historically narrow scope. Justice
Sotomayor writes that this approach does not have a basis in law
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these cases. As for the Court’s
concern that excessive focus on
titles and other formal “ministerial” indicia would risk discriminating among religions, Justice Sotomayor acknowledged “that
may or may not be true,” but insisted that the freedom of religious schools to define their own membership and governing
structures “should carry consequences in litigation.”
Free Speech: TCPA Exception for Federal Government
Debt Collection Invalid but Severable. Barr v. American
Association of Political Consultants, Inc., No. 19-631.
Exemptions are often the Achilles heel of statutes regulating
the time, place, and manner of speech. Efforts to maintain peace
and order that necessarily regulate speech must either be “content neutral” or the “least restrictive means” to advance a compelling government interest. A seemingly innocuous exemption
can turn an otherwise permissible incidental speech restriction
into a content-based division of winners and losers subject to
strict scrutiny rather than intermediate scrutiny under the First
Amendment. For many decades, governments were able to
defend incidental speech restrictions under intermediate scrutiny
notwithstanding a handful of minor exemptions so long as the
restriction itself was justified by content-neutral concerns. See,
e.g., Ward v. Rock Against Racism, 491 U.S. 781 (1989). Concerns arose only when the exemptions grew so massive that they
undermined the asserted justification for the underlying rule.
See, e.g., City of Ladue v. Gilleo, 512 U.S. 43 (1994).
Defense of speech restrictions featuring exemptions, however,
became more difficult a few terms ago when the Court, in Reed
v. Town of Gilbert, 576 U.S. 155 (2015), said that, henceforth,
content neutrality would be determined by the terms of the
restriction and exemptions, not by the rationale supporting the
restriction. Given the proclivity of legislatures to create mosaiclike regulatory schemes hyper-tailored to benefit various constituencies, that standard could be a real problem even for the
most widely supported time-place-manner speech restrictions,
such as those applying to telemarketers. And if an exemption
makes a law content-based without sufficient justification, the
question of appropriate remedy arises: must the entire benevolent protection for peace and harmony fall or can the exemption
merely be deleted?
This Term, in Barr v. American Association of Political Consultants, Inc., No. 19-631, the Court said an unlawful exemption
need not tank an entire regulatory statute, and in the process
issued a decision that is probably more important for its impact
on remedy and severability doctrine than First Amendment doctrine.4

4. Indiana and Virginia filed a multi-state amicus brief in support of the
United States, on which the author of this article served as counsel
of record.
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Nearly 30 years ago, Congress passed the Telephone
Consumer Protection Act of
1991 (TCPA) to (among other
things) prohibit nearly all robocalls, but amended it in 2015
to exempt robocalls seeking to
collect on debt owed to or
guaranteed by the United
States, including student loans
and mortgage debt. 47 U.S.C. §
227(b)(1)(A) (iii). The American Association of Political
Consultants and three other
organizations that wish to use robocalls to spread political messages alleged that the government-debt exemption renders the
robocall ban a content-based restriction that cannot survive strict
scrutiny and, as such, the entire ban, not just the exemption,
must be invalidated.
In a series of scorecard opinions, none of which commanded
a majority, the Court invalidated the exemption—but only the
exemption. On the question whether the government debt
exemption violated the First Amendment by creating a contentbased restriction that could not survive strict scrutiny, the vote in
favor was 6-3, with the Court’s conservatives plus Justice
Sotomayor in the majority. On the question whether that invalid
exemption was severable from the remainder of the robocall ban
(such that the ban could remain in place sans exemption), the
vote in favor was 7-2, with all four liberal justices joining the
Chief Justice and Justices Alito and Kavanaugh in the majority,
but with Justices Thomas and Gorsuch dissenting.
Justice Kavanaugh, who announced the judgment of the
Court, delivered an opinion joined in full by the Chief Justice
and Justice Alito and, except as to its discussion of severability,
Justice Thomas. On the First Amendment question, Justice
Kavanaugh concluded that, under Reed, the government-debt
exception to the robocall restriction law is content-based, indeed
“is about as content-based as it gets.” He rejected the Government’s arguments for deeming the law content-neutral, namely,
that (1) the law distinguished among callers, not call content
(which is both inaccurate and unhelpful even if accurate), and
(2) the law applied based on the caller’s economic activity, not
speech (which is really just a restatement of the first argument).
Justice Kavanaugh also was unpersuaded by the Government’s
slippery-slope argument that deeming this law content based
would essentially deem all laws regulating debt collection content-based. While other regulations on debt collection may incidentally impact speech, this one targeted speech, said Justice
Kavanaugh. Furthermore, the Government conceded that the
statute could not pass muster under strict scrutiny and indeed
advanced no justification to distinguish between governmentdebt-collection robocalls and others.
With respect to remedy, Justice Kavanaugh first said that,
unlike in Ladue, the government-debt exception did not render
the overall robocall prohibition “littered with exceptions that
substantially negate the restriction.” Accordingly, invalidation of
the entire robocall ban for failing to advance a substantial government interest was unwarranted. And, applying ordinary severability principles, Justice Kavanaugh said that the general sev-
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Kavanaugh
concluded that . . .
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erability directive that Congress originally enacted as part of the
Federal Communications Act of 1934 applied, by its terms, to
every part of the robocall regulation, including the governmentdebt exception—particularly because the rest of the TCPA was
fully functional without the exception. So, he voted to sever the
exception and permit the remainder of the ban to remain in
place. Critically, Justice Kavanaugh also recognized that this was,
at bottom, an equal treatment case, and that such cases “can
sometimes pose complicated severability questions.” Whether
based on a severability clause or a presumption of severability,
“the Court typically severs the discriminatory exception or classification, and thereby extends the relevant statutory benefits or
burdens to those previously exempted, rather than nullifying the
benefits or burdens for all.” The trick is naming “the relevant”
benefits and burdens, but here the government-debt exception
was so narrow that this was a case about extending the burden
(the ban on robocalls), which, after all, protects tens of millions
consumers every day, deserves respect as the product of the
democratic process, and does not on its own violate the First
Amendment.
Justice Breyer, joined by Justices Ginsburg and Kagan, dissented from the First Amendment judgment but concurred with
the severability judgment. On the First Amendment, he rejected
the plurality’s approach, “which reflexively applies strict scrutiny
to all content-based distinctions,” an approach he deems
“divorced from First Amendment values” in a case about “commercial regulation” that “pos[es] little threat to the free marketplace of ideas.” Though the robocall ban impacted political
speech, that did not, in his view, justify applying strict scrutiny
to the government-debt-collection exception, which did not have
political-speech implications. Applying intermediate scrutiny,
Justice Breyer would find that the government-debt exception
does not violate the First Amendment. He sees very little First
Amendment harm (i.e., harm to the “marketplace of ideas”)
caused by the government-debt exception, particularly given that
debt collection is highly regulated anyway. And he sees great benefit from the exception’s protection of the public fisc.
Justice Sotomayor, though she agreed with Justice Breyer’s
assessment that strict scrutiny should not apply, concluded that
even under intermediate scrutiny, the government-debt exception fails. In her view, the Government “could have employed far
less restrictive means to further its interest in collecting debt,”
such as securing consent from debtors to make the calls or making the calls itself. (It is not clear for whom such solutions would
be “less restrictive,” however—certainly not the government debt
collectors, who have free reign under the statute as written.) In
any event, Justice Sotomayor concurred in the judgment that the
government-debt exception is severable from the remainder of
the robocall ban, citing City of Ladue for the proposition that a
proper remedy in cases where a regulation covers too little
speech may be to remove the discrimination and cover more
speech.
Justice Gorsuch concurred with the majority that the government-debt exception violates the First Amendment, concluding
that it allows government-preferred speech related to debt while
banning political advocacy without a compelling justification.
What is more, in view of that First Amendment violation, Justice
Gorsuch (on this point joined by Justice Thomas), would invalidate the entire robocall ban. Justice Gorsuch would not apply

severability principles but would instead hold that respondents
are entitled to an injunction that prevents the law from applying
to them. He questioned how the severability doctrine provides
any remedy at all for the respondents, since despite vindicating
First Amendment rights, the Court’s ultimate judgment actually
bans more speech.
As noted, this decision may be more important for constitutional remedies and severability doctrine than for First Amendment doctrine. On the basic “level-up/level-down” choice, seven
justices refused to raise political speech to the treatment of government debt collectors and instead took away the special privileges of the latter. One might contrast this result with that in
Espinoza, where the Court rejected the Montana Supreme
Court’s decision enjoining an entire tax credit program to save it
from religion and instead “levelled up” by bestowing on religious
schools the same special benefits (tax credits for scholarship
donations benefiting their students) as non-religious private
schools. Issues regarding appropriate constitutional remedies
(including severability) will be back to the Court next Term, particularly in Texas v. California, No. 19-1019,5 where the Court
will consider once again whether the ACA’s individual mandate is
unconstitutional and, if so, whether it is severable.
Free Speech: United States Policy Against Sex Trafficking
Need Not Stop at the Border. U.S. Agency for Int’l
Development v. Alliance for Open Society Int’l, No. 19-177.
In 2003 Congress passed the United States Leadership Against
HIV/AIDS, Tuberculosis, and Malaria Act, known as the Leadership Act, in response to the global HIV/AIDS health crisis. 22
U.S.C. §7601 et seq. Congress allocated billions of dollars to U.S.
and foreign nongovernmental organizations engaged in efforts to
mitigate HIV/AIDS abroad, but conditioned funding on a “Policy
Requirement” that recipient organizations explicitly oppose sex
trafficking and prostitution. See § 7631(f); See also § 7631(e); 45
C.F.R. § 89.1 (2019). Several years ago, in Agency for Int’l Development v. Alliance for Open Society Int’l, Inc. (AOSI I), 570 U.S.
205, 214 (2013), the Court ruled that the First Amendment precludes application of the Policy Requirement to American organizations receiving Leadership Act funding.
This Term, in In U.S. Agency for Int’l Development v. Alliance
for Open Society Int’l, No. 19-177 (AOSI II), the Court voted 53 (Justice Kagan recused) to uphold application of the Policy
Requirement to American NGOs’ legally distinct foreign affiliates.
In an opinion by Justice Kavanaugh, the Court said that foreign
organizations operating outside U.S. territory have no rights
under the U.S. Constitution, and long-settled principles of American corporate law do not permit legally independent foreign
affiliates of U.S. corporations to acquire U.S. constitutional
rights. Mere “affiliation” with American organizations is not
equivalent to incorporation in the United States.
Justice Thomas wrote separately to address his continued
agreement with AOSI I and explain that the Leadership Act’s Policy Requirement does not violate the First Amendment when
applied to respondents or respondents’ foreign affiliates because
it does not compel anyone to say anything.
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iates of American NGOs to maintain anti-trafficking/anti-prostitution policies as a condition of federal funding impinges the First
Amendment rights of the American corporations, who, in effect,
speak through their (legally distinct) affiliates when providing
services in foreign countries.
Fourth and Fifth Amendment: Bivens Stops at the Border.
Hernandez v. Mesa, No. 17-1678.
For a variety of reasons, reformers have recently been questioning the legitimacy of affording qualified immunity to state
and local law enforcement against constitutional torts, particularly excessive force claims. Justice Thomas, for one, has
expressed a willingness to “reconsider our qualified immunity
jurisprudence” in an “appropriate case” under 42 U.S.C. § 1983.
See, e.g., Ziglar v. Abbasi, 137 S. Ct. 1843, 1870 (2017)
(Thomas, J., concurring in part and concurring in the judgment).
At the end of the 2019 Term, however, the Court denied cert
petitions in several cases (many backed by highly regarded civil
libertarian groups) urging it to curtail the reach of immunity or
end it entirely.
The terms of holding federal officials to account for similar
abuses has not sparked as much public debate, though Justice
Thomas’s concurrence in Ziglar grapples with the parallels. The
cause of action for federal constitutional-tort claims is entirely
judge-made, yet reaches many fewer scenarios than claims under
42 U.S.C. § 1983. And this Term, in Hernandez v. Mesa, No. 171678, the Court confirmed that it takes very seriously the doctrinal limits it has imposed on claims against federal agents.
Nearly a half century ago, in Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971), the Court announced that,
despite the lack of any congressional authorization to sue federal
agents for violating one’s constitutional rights, it would permit
such claims in limited circumstances. The Court later extended
the same remedy to a congressional staffer who alleged she was
fired because of her sex in violation of the Fifth Amendment and
a federal prisoner’s Eighth Amendment Claim for inadequate
medical treatment. But more generally, the Court asks whether a
request to apply Bivens arises in a “new context” or against a
“new class of defendants.” If so, the Court asks whether “special
factors counsel hesitation” about extending Bivens. In Hernandez, the Court held that a Bivens claim does not extend to crossborder shootings.
In Hernandez, United States Border Patrol Agent Jesus Mesa
shot and killed 15-year-old Mexican national, Sergio Adrián
Hernández Güereca, who was playing with a group of friends in
a culvert separating El Paso, Texas from Ciudad Juarez, Mexico.

5. Consolidated with California v. Texas, No. 19-840. Indiana is a party
aligned with Texas in both cases.
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Hernandez and a friend had run
to the American side, where
Mesa detained the friend and,
when Hernandez ran back, fired
two shots. Mesa, who contended
the boys were attempting an illegal border crossing and had
pelted him with rocks, stood on
American soil when he fired his
gun, but Hernandez stood on
Mexican soil when the bullets
struck and killed him. Hernández’s parents sued for damages
on his behalf under Bivens,
alleging Mesa violated Hernández’s Fourth and Fifth Amendment rights.
In an opinion by Justice Alito,
the Court ruled 5-4 that Bivens
did not provide a remedy in this case. First, “[t]he Bivens claims
in this case assuredly arise in a new context.” Even though prior
Bivens cases had raised Fourth and Fifth Amendment claims,
none had covered cross-border shootings, which posed a greater
risk of disruptive judicial intrusion into the affairs of the other
branches of government.
In addition, several factors caution against extending Bivens to
the new context of cross-border shootings: expanding the Bivens
remedy would impinge on foreign relations by affording a particular form of redress for an “international incident,” risk undermining border security, and defy congressional decisions not to
authorize damages awards against federal officials who inflict
injuries outside the United States. In particular, because the
United States Government had decided not to prosecute Mesa or
extradite him for prosecution in Mexico on the grounds that he
acted consistent with Border Patrol policy and training, a judicially created remedy would undermine Executive Branch conduct of foreign relations. The Executive Branch, the Court said,
does not “want a jury in a Bivens action to apply its own understanding of what constituted reasonable conduct by a Border
Patrol agent under the circumstances of this case,” which could
risk embarrassment of the federal government abroad with pronouncements by multiple government departments on a single
question—and carry implications for national security responsibilities carried out by Border Patrol agents.
Justice Thomas, joined by Justice Gorsuch, concurred, arguing that the Bivens doctrine should be abandoned altogether. In
Ziglar, the Court acknowledged the shaky foundation of the
Bivens doctrine, and the Court has over time narrowed the reach
of Bivens considerably. Furthermore, unlike during the era when
it decided Bivens, the Court is no longer willing to imply a cause
of action even for federal statutes absent congressional authorization. The Bivens remedy, in Justice Thomas’s view, is limited to a
handful of cases, and the time has come to overrule it entirely.
Justice Ginsburg, joined by Justices Breyer, Sotomayor, and

Kagan, dissented. She disagreed with the majority’s characterization of a cross-border shooting as a “new” context for Bivens
claims because the conduct of a rogue U.S. officer comes within
a familiar Bivens setting. She further argues that even if the crossborder context could be characterized as new, no “special factors”
counsel against providing a Bivens remedy and no alternative
remedies exist for the plaintiffs. And the matter is not one concerning the application of U.S. law to conduct abroad because
the plaintiffs seek the application of U.S. law to conduct that
occurred within the U.S. border.

6. Together with UTIER v. Financial Oversight and Management Board
for Puerto Rico, No. 18-1521; U.S. v. Aurelius Investment, LLC, No.
18-1514, Aurelius Investment, LLC v. Puerto Rico, No. 18-1475;

and Official Committee of Debtors v. Aurelius Investment, LLC, No.
18-1496.
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SEPARATION OF POWERS AND FEDERALISM

This Term the Court carried a heavy load of cases that
required it to police the limits of the governmental branches visà-vis one another and vis-à-vis states.
Appointments Clause: Puerto Rico Financial Board
Members May Serve Without Senate Confirmation.
Financial Oversight and Management Board for Puerto Rico
v. Aurelius Investment, LLC, No. 18-1334
First, in Financial Oversight and Management Board for
Puerto Rico v. Aurelius Investment, LLC, No. 18-1334,6 the Court
held that the process for appointing members of a federal board
without Senate Confirmation did not violate the Appointments
Clause—a win for greater presidential authority, albeit as delegated in the first instance by Congress.
In response to Puerto Rico’s financial crisis, Congress enacted
the Puerto Rico Oversight Management, and Economic Stability
Act (PROMESA) in 2016. 130 Stat. 549, 48 U.S.C. § 2101 et seq.
The Act created a Financial Oversight and Management Board
with authority to file for bankruptcy on behalf of Puerto Rico and
its instrumentalities, to supervise and modify the territory’s laws
to achieve fiscal responsibility, and to gather evidence and conduct investigations to support the restructuring efforts. The Board
consists of seven members appointed by the President without
Senate confirmation, with six members selected from lists compiled by congressional leaders. President Obama selected the
seven Board members in 2016 using the statutory process, and
the Board proceeded to file bankruptcy petitions on behalf of
Puerto Rico and five of its entities. Several creditors moved to dismiss all proceedings on the grounds that the method by which
Board members were chosen violated the Appointments Clause
because they were not confirmed by the Senate.
In an opinion by Justice Breyer, the Court unanimously
upheld the Board selection process. While the Appointments
Clause applies to officers exercising power in Puerto Rico as
“Officers of the United States,” not all officials in U.S. Districts
and Territories so qualify. The text and history of the Appointments Clause suggest a distinction between federal officers (who
exercise power on behalf of the National Government) and nonfederal officers (who exercise some other governmental power).
In places like the District of Columbia and Puerto Rico, local
offices created by federal law frequently are filled through election or local executive appointment. The key to whether such

alternative selection modes are permissible lies in the “nature of
an appointee’s federally created duties, i.e., whether they are primarily local versus primarily federal.” Id. at 1663. In creating the
Board, Congress established powers and duties revolving around
representation of local interests, supervision of local expenditures, reliance on local logistical support, and the dependence on
local laws that suggest the members are part of local government,
not federal officers.
Article III Standing: Retirement Plan Members May Not
Sue Plan Administrators for Violation of Fiduciary Duties
Absent Demonstrable Harm. Thole v. U.S. Bank, N.A., No.
17-1712.
Four years ago, in Spokeo, Inc. v. Robbins, 136 S.Ct. 1540
(2016), the Court held that Congress could not obviate Article
III’s direct-injury requirements simply by conferring a cause of
action to enforce federal law on someone who does not suffer
actual injury from a defendant’s unlawful actions (there, violation
of the Fair Credit Reporting Act). In a decision enforcing that
same principle and thereby limiting the reach of federal courts,
the Court in Thole v. U.S. Bank, N.A., No. 17-1712, ruled that
retirement plan beneficiaries lack Article III standing to sue plan
administrators for violation of fiduciary duties where they cannot
demonstrate actual harm to themselves from the violations. The
plaintiffs, retirees James Thole and Sherry Smith, are both vested
participants in U.S. Bank’s defined-benefit retirement plan and
are legally and contractually entitled to payment of monthly pension benefits for the remainder of their lifetimes. To date, Thole
and Smith have been paid all of their monthly pension benefits.
They filed a class-action lawsuit against U.S. Bank and others
under the Employee Retirement Income Security Act of 1974
(ERISA), alleging violation of the fiduciary duties of loyalty and
prudence arising from defendants’ allegedly poor investment
decisions. Plaintiffs sought repayment of the approximately $750
million in alleged losses to the plan that resulted from poor management, along with attorney’s fees. Plaintiffs also requested
injunctive relief to replace the retirement plan’s fiduciaries.
In an opinion by Justice Kavanaugh, the Court ruled 5-4 that
the plaintiffs lacked Article III standing to bring suit because they
are members of a defined-benefit retirement plan (rather than a
defined-contribution plan) legally entitled to payment of (and
receiving without interruption) their monthly benefits regardless
of the value of the plan or its fiduciaries’ investment decisions.
Win or lose, they would receive the exact same monthly pension
payment, and “therefore have no concrete stake in the lawsuit.”
Furthermore, under Spokeo, it is irrelevant that ERISA afforded
plaintiffs a right of action to sue to restore plan losses.
Justice Sotomayor, joined by Justices Ginsburg, Breyer, and
Kagan, dissented. In her view, (1) participants in defined benefit
plans have a sufficient interest in the plan’s financial integrity
(akin to private trust beneficiaries) to satisfy Article III, (2) the
breach of fiduciary duty alleged by the complaint is a cognizable
Article III injury, and (3) if nothing else, plaintiffs should be able
to assert, in a representational capacity, the rights of the retirement
plan itself, which undoubtedly was injured. In short, the dissent
would permit plan beneficiaries broad leeway to use ERISA lawsuits to protect against future plan failure even absent actual
financial injury, while the majority holds that “a bare allegation of
plan underfunding does not itself demonstrate a substantially

increased risk that the plan and the
employer would both fail.”

“. . . Congress
may not
establish an
independent
agency headed
by a single
director rather
than by a multimember
commission.”

Agency Independence: Unlawful for Powerful CFPB to Be
Governed by Lone Administrator not Answerable to the
President. Seila Law LLC v.
Consumer Financial Protection
Bureau, No. 19-7.
Perhaps the most anticipated
separation-of-powers case of the
term was Seila Law LLC v. Consumer Financial Protection Bureau, No. 19-7, which asked
whether it was lawful for the Director of the Consumer Financial
Protection Bureau to be immune from presidential removal except
for cause. In general, the constitutional validity of independent
agencies has risen to the fore in recent years, including a decade
ago in Free Enterprise Fund v. Public Co. Accounting Oversight
Board (2010), where the Court invalidated the structure of the
Public Company Accounting Oversight Board, which not only
insulated board members from removal except for cause, but also
precluded the president from determining whether cause existed.
Indeed, many, including the Trump Administration Department
of Justice, have asked whether the time has come to overturn
Humphrey’s Executor, 295 U.S. 602 (1935), where the Court held
that Congress acted validly when it established the Federal Trade
Commission as an independent agency headed by three commissioners with staggered terms, removable only for cause. Seila Law
presented a similar question, though here the agency is headed by
a single director, and, notably, DOJ refused to defend the statute,
prompting the Court to appoint amicus curiae to defend the constitutionality of CFPB independence. Equally critical, Seila Law
also required the Court to address statutory severability and the
scope of appropriate relief in the event CFPB’s single-director
independence was invalid. Would the Court wipe out the entire
CFPB—which was created in the wake of the 2008 financial crisis
to ensure the safety and transparency of consumer debt products—or would it merely declare that the Director was subject to
presidential removal at will?
On the question of constitutionality, the Court, in an opinion
by the Chief Justice and joined by Justices Thomas, Alito, Gorsuch and Kavanaugh, ruled that Congress may not establish an
independent agency headed by a single director rather than by a
multi-member commission. It said that neither Humphrey’s
Executor nor precedents upholding protections “for inferior officers with limited duties and no policymaking or administrative
authority”—cases that “represent what up to now have been the
outermost constitutional limits of permissible congressional
restrictions on the President’s removal power”—resolved the constitutionality of a tenure-protected single-member agency head
having “significant executive power.” Id. at 11–12. The agency
structure of the CFPB and its single director, said the Court, is
both historically unprecedented and incompatible with the
United States constitutional structure, which avoids concentrating
power in the hands of a single person, aside from the President.
Justice Thomas, joined by Justice Gorsuch, concurred, but
would overturn Humphrey’s Executor outright.
Justice Kagan, joined by Justices Ginsburg, Breyer, and
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Sotomayor, partially dissented
on the grounds that administrative structure should be left to
Congress and the President to
sort out.
With respect to remedy, the
Chief Justice, joined by justices
Alito and Kavanaugh, concluded
that the Director’s removal protection is severable from the
other Dodd-Frank provisions
that established the CFPB. Justice Kagan (again joined by Justices Ginsburg, Breyer, and
Sotomayor) separately agreed
with the severability holding. In
short, the Court left the CFPB in place, albeit with a director
removable at will by the president.

“The Court also
decided a group
of cases on the
susceptibility of a
sitting president
to grand
jury and
congressional
subpoenas
of personal
tax-related
documents.”

Presidential Immunity: State Grand Jury and Congress
Not Automatically Barred from Subpoenaing President’s
Personal Documents. Trump v. Vance, No. 19-635; Trump
v. Mazars USA, LLP, No. 19-715.
The Court also decided cases bearing on the susceptibility of
a sitting president to grand jury and congressional subpoenas of
personal tax-related documents.
In Trump v. Vance, No. 19-635, the Court rejected 7-2 the
President’s claim of absolute immunity from state criminal
processes—here a New York County grand jury subpoena duces
tecum to the president’s personal accounting firm for financial
records related to the President and to his businesses. In an opinion by the Chief Justice, the Court, citing both Nixon v. Fitzgerald and Clinton v. Jones, rejected the argument that the burdens
of distraction, stigma, and harassment justify absolute immunity
from state criminal proceedings or that state prosecutors satisfy a
heightened standard of need before issuing document subpoenas
for a president’s financial records. Existing procedural safeguards
can prevent vexatious lawsuits, and the Supremacy Clause prohibits state judges and prosecutors from interfering with the
President’s performance of official duties. In dissent, Justice
Thomas agreed that the President is not entitled to absolute
immunity, but would hold that the President is entitled to relief
from a subpoena if he can show (as here) that it would intrude
on his presidential duties. Justice Alito separately dissented,
emphasizing that the Court’s decision threatens the functioning
of the Presidency—opening the President to investigation by
2,300 local prosecutors—and does not respect the structure of
the government created by the Constitution.
Next, in Trump v. Mazars USA, LLP, No. 19-715,7 the Court,
again by a vote of 7-2, rejected the President’s claim of immunity
from four subpoenas issued to his accounting firm and bank by
three committees of the U.S. House of Representatives, but said the
President may yet prevail. The Court, again in an opinion by the
Chief Justice, vacated and remanded the case, holding that the
lower courts had not taken proper account of the significant sepa-

7. Consolidated with and Trump v. Deutsche Bank AG, No. 19-760.
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ration-of-powers concerns implicated by Congress issuing subpoenas seeking the President’s information. It delineated a new fourpart test to guide the analysis: “First, courts should carefully assess
whether the asserted legislative purpose warrants the significant
step of involving the President and his papers. . . . Second, to narrow the scope of possible conflict between the branches, courts
should insist on a subpoena no broader than reasonably necessary
to support Congress’s legislative objective. . . . Third, courts should
be attentive to the nature of the evidence offered by Congress to
establish that a subpoena advances a valid legislative purpose. The
more detailed and substantial, the better. . . . Fourth, courts should
assess the burdens imposed on the President by a subpoena, particularly because they stem from a rival political branch that has an
ongoing relationship with the President and incentives to use subpoenas for institutional advantage.”
Justice Thomas, in dissent, said he would hold that Congress
lacks the legislative power to subpoena the President’s private,
nonofficial documents; he noted that Congress may obtain such
documents only using its impeachment power. Justice Alito also
dissented, but unlike Justice Thomas would not hold that Congress is categorically barred form subpoenaing a President’s personal documents. He agreed with the majority that the lower
courts did not afford proper consideration to the separation-ofpowers concerns implicated. He would, however, require the
House to describe what legislation it is considering for which the
subpoenaed records would be relevant—and spell out the constitutional authority for enacting such legislation. He would also
require the House to explain why the subpoenaed information is
needed, as opposed to information more readily available from
other sources.
Presidential Election: States May Replace and Punish
Faithless Electors. Chiafalo v. Washington, No. 19-465.
Finally under the federalism/separation-of-powers heading, in
Chiafalo v. Washington, No. 19-465,8 the Court held 9-0 that
States may enforce penalty-backed pledge laws against presidential electors. In Washington, three Democratic electors who
pledged to cast their electoral votes in the 2016 presidential election for the same candidate chosen by Washington voters broke
their pledges and cast their ballots for Colin Powell rather than
Hillary Clinton. The State removed and replaced them and fined
them $1,000 each.
The faithless electors challenged their fines, arguing that the
Constitution gives members of the Electoral College the right to
vote for whomever they please.
In an opinion by Justice Kagan, the Court ruled that States
may penalize faithless electors, observing that the “Constitution’s
text and the Nation’s history both support allowing a State to
enforce an elector’s pledge to support his party’s nominee—and
the state voters’ choice—for President.” Article II, § 1 gives a
State broad authority over presidential electors as long as no
other part of the Constitution is in opposition to the State’s conditions to electoral appointment. No part of the Constitution
expressly prohibits States from removing presidential electors’
voting discretion. Aside from Article II, § 1 addressing electoral

8. Decided alongside, but not consolidated with, Colorado Department
of State v. Baca, No. 19-518.

appointments and the Twelfth Amendment addressing procedures, the Constitution is “bare bones” in regard to electors. The
practice of tying electors to the presidential choices of others has
existed for over 200 years and States have a longstanding history
of using pledge laws to make clear to electors that they are to vote
as agents of the State’s citizens.
Justice Thomas concurred, and was joined in part by Justice
Gorsuch. Justice Thomas agreed that States have the power to
require their electors to cast votes for the presidential candidate
chosen by the States’ citizens, but does not believe that authority
arises from Article II. In Justice Thomas’s view, the Constitution
is silent on the issue of States’ authority to bind their electors’
votes, making control over electors part of the residual power
reserved to States.
ENVIRONMENTAL AND LAND USE REGULATION

No Definitive Answer Whether Point Source Discharge
into Groundwater Is Covered by CWA Permitting Requirements. County of Maui, Hawaii v. Hawaii Wildlife Fund,
No. 18-260.
Under the Clean Water Act, one must have a permit to discharge pollutants into navigable waters “from” a “point source.”
In recent decades, legal disputes have arisen over the types of
water bodies qualifying as “navigable,” the meaning of “point
source,” and what connection between the two is necessary to fall
within the Clean Water Act. But anybody looking for clarity from
the Supreme Court as to whether a permit is required for point
source discharge into groundwater that ultimately reaches the
Pacific Ocean can only be disappointed in County of Maui,
Hawaii v. Hawaii Wildlife Fund, No. 18-260, where the Court, by
a vote of 6-3, remanded for more fact finding without giving a
definitive answer.
In County of Maui, environmental groups filed a citizens’
Clean Water Act suit alleging that Maui needs a permit to discharge pollution from its wastewater reclamation facility (4 million gallons of treated water every day) into wells—discharge
that combines with ordinary groundwater that reaches the Pacific
Ocean. The two main competing interpretations of the Clean
Water Act are that it either covers the Maui situation because discharge that ultimately reaches a navigable body of water (the
ocean) is “fairly traceable” to a point source (the wastewater discharge), or that it does not cover the Maui situation because
when the discharge mixes with groundwater (which is not a navigable body of water) it breaks the necessary connection between
the point source and the navigable body of water. In other words,
the issue before the court is whether the Clean Water Act
“requires a permit when pollutants originate from a point source
but are conveyed to navigable waters by a nonpoint source,” in
this case, groundwater.
In a majority opinion by Justice Breyer, the Court said
“maybe.” The key word here is “from,” which, while broad, is
susceptible of contextual limitation. The Court deemed the
“fairly traceable” interpretation of “from” too broad because it
would sweep in sources releasing pollutants that could take
many years to reach navigable waters—and, indeed, [v]irtually
all water, polluted or not, makes its way to navigable water.” Critically, such an interpretation would erode state authority over
nonpoint source pollution, such as farm and rainwater runoff.

But it also rejected the interpreta“. . . the Court
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a permit.”
Instead, the Court held that a
“functional equivalent” of a direct
discharge of pollutants from the point source into navigable
waters requires a permit. What is a “functional equivalent” of a
point source discharge? It is one where either the “point source
directly deposits pollutants into navigable waters, or when the
discharge reaches the same result through roughly similar
means”? Courts must consider many factors, the most important
of which are the time and distance between the point source discharge and the navigable water it ultimately pollutes. Other factors include the nature of the material through which the pollutant travels; the extent of dilution during transit; the amount
entering the navigable water compared with the amount of point
source discharge; the manner by which the discharge enters navigable waters; and “the degree to which the pollution has maintained its specific identity.” The Court vacated and remanded for
consideration under this standard.
Justice Thomas, joined by Justice Gorsuch, dissented, saying
that a permit is required only when a point source discharges
pollutants directly into navigable waters, i.e., the text of the
statute does not mention “functional equivalent” of a direct discharge. Furthermore, Justice Thomas criticized the majority for
reading “from” in isolation rather than in context with “any point
source,” which makes clear the need for direct discharge into a
navigable body of water.
Justice Alito separately dissented, writing that the majority
invented an atextual, unclear rule: “If the Court is going to devise
its own legal rules . . . it might at least adopt rules that can be
applied with a modicum of consistency.” In Justice Alito’s view,
the text must mean either (1) a pollutant could be originally discharged from a pipe and eventually reaches the ocean by flowing
through groundwater or over the surface of the ground; or (2) a
pollutant could have come from a pipe if it is discharged from the
pipe directly into the ocean: “There is no comprehensible alternative to these two interpretations,” no matter how unacceptable
the results of either might be. Justice Alito agrees with Justices
Thomas and Gorsuch that the better reading of the statute is to
require direct discharge into a navigable body of water before a
permit for point source pollution is required. Justice Alito would
rely on a broad understanding of “point source” to prevent
manipulation by polluters.
Pipeline Under Appalachian Trail May Continue. U.S.
Forest Service v. Cowpasture River Preservation Assn., No.
18-1584.
While industry and environmental groups alike must be frustrated with the uncertain outcome in County of Maui, a government land use case yielded a much more definite winner—the
Court Review - Volume 56 121

pipeline builder. In U.S. Forest Service v. Cowpasture River Preservation
Assn., No. 18-1584,9 the question
was whether a pipeline developer had
secured the necessary authorization
to build underneath the Appalachian
National Scenic Trail a 600-mile
pipeline from West Virginia to North
Carolina. Because the pipeline came
within 16 miles of the George Washington National Forest, Atlantic Coast
Pipeline, LLC, obtained a special use
permit from the United States Forest
Service for the right-of-way to place a
0.1-mile segment of pipe 600 feet
below part of the Appalachian Trail. A
collection of environmental and conservation groups challenged the plan,
alleging that the Forest Service’s permit was insufficient because
the Appalachian Trail had become part of the National Park System, which meant that only the National Park Service, not the
Forest Service, could give the necessary permission to build the
pipeline under the Trail.
In an opinion by Justice Thomas, the Court rejected the challenge by a vote of 7-2, holding that the plain text of the Trails Act
and an agreement between the Department of the Interior and
the Forest Service create only an easement for the Department of
Interior to establish a walking trail and reserved to the Forest Service jurisdiction over the land itself. The Court also held that the
Forest Service had authority to issue the permit because the
Department of Interior’s decision to assign responsibility for the
Appalachian Trail to the National Park System did not transform
the land that the Trail crosses into land encompassed by the
National Park System.
Justice Sotomayor, joined by Justice Kagan, dissented. In her
view, the Trails Act defined the Appalachian Trail to be land in
the National Park System—an understanding reinforced by
statutory history and agency practice. The Court, she said,
ignored the relevant statutory text when it focused on characterizing the Trail as an easement.

“. . . the
Government
created lawful
exemptions
for religious
organizations
from the
contraceptive
mandate . . .
requiring
employers
to provide
contraceptive
coverage . . .”

AFFORDABLE CARE ACT

In the time since Congress passed the Patient Protection and
Affordable Care Act, Supreme Court litigation over its validity
and meaning has largely broken into two classes: religious claims
and “other.” In the first category, the party claiming some right of
religious exercise has won. In the second, the party demanding
more government spending or regulation has usually prevailed.
That pattern held firm in OT 2019.
Exemption from Contraceptive Mandate for Religious
Organizations Permissible. Little Sisters of the Poor Saints
Peter and Paul Home v. Pennsylvania, No. 19-431.
First, in the religion category, in Little Sisters of the Poor
Saints Peter and Paul Home v. Pennsylvania, No. 19-431,10 the

9. Together with Atlantic Coast Pipeline LLC v. Cowpasture River
Preservation Association, No. 18-1587.
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Court, by a vote of 7-2, held that the Government created lawful
exemptions for religious organizations from the contraceptive
mandate, a regulation requiring employers to provide contraceptive coverage to employees via group health plans.
As background refresher, the ACA does not specifically mention contraceptive coverage or require insurance coverage for
the more general category of “preventive care.” Rather, it says
that health insurance coverage provided by employers must,
“with respect to women,” include “such additional preventive
care and screenings . . . as provided for in the comprehensive
guidelines supported by the Health Resources and Services
Administration,” which is an agency of the Department of
Health and Human Services. Shortly after Congress passed the
ACA, the Departments of Health and Human Services, Labor,
and Treasury promulgated interim final rules that, relying on
this delegation, incorporated the HRSA guidelines, which, when
published, required contraceptive coverage. See 42 U.S.C.
§3000gg–92; 29 U.S.C. § 1191c; 26 U.S.C. § 9833. Notably, the
Departments did not proceed through normal notice-and-comment rulemaking under the Administrative Procedures Act
(APA), but instead invoked a “good cause” exception permitting
immediate promulgation.
Several religious businesses and organizations sued under the
Religious Freedom Restoration Act of 1993 (RFRA), 107 Stat.
1488, 42 U.S.C. § 2000bb et seq., arguing that the contraceptive
mandate substantially burdened their religious exercise absent
narrow tailoring to achieve a compelling government interest.
After years of litigation, the Departments promulgated a final rule
in 2013 that permitted, for churches and other religious organizations—but not other businesses closely held by religious objectors—an “accommodation” allowing religious organizations who
object to providing contraceptive coverage to certify as much to
their health insurers, who would then exclude contraceptive coverage from the group health plan but then make separate payments for contraception to beneficiaries.
Because it received no accommodation, Hobby Lobby, a
closely held company whose owner maintains a religious objection to providing employees with contraception coverage,
pressed its RFRA claim and ultimately prevailed in Burwell v.
Hobby Lobby Stores, Inc., 573 U.S. 682 (2014). Because the certification rule meant that churches and religious orders still had
to participate in offering coverage for contraception, many who
objected to the mandate in its interim form—including two religious nonprofits run by Little Sisters of the Poor—sued to enjoin
the final rule as well. In Zubik v. Burwell, 136 S.Ct. 1557 (2016),
the Court, made aware that the parties might yet find a satisfactory resolution, remanded without deciding whether the self-certification accommodation violates RFRA and instructed the parties to develop an approach to accommodate employers’ concerns while still providing women full and equal contraceptive
coverage.
Following Zubik, with the Obama administration having
given way to the Trump administration, the Departments—using
the same “good cause” procedure used to promulgate the contraceptive mandate without notice-and-comment in the first

10. Together with Trump v. Pennsylvania, No. 19-454.

instance—published rules to exempt entirely from the contraception mandate all religious (and moral) objectors, whether
they are religious organizations or other types of employers.
Pennsylvania and New Jersey sued, alleging that the Departments
lacked statutory authority to promulgate such exemptions and
that they failed to follow notice-and-comment requirements
required by the APA. Little Sisters of the Poor intervened to
defend the new exemption. The district court entered a nationwide preliminary injunction against the exemption and the Third
Circuit affirmed.
In an opinion by Justice Thomas, the Court reversed the preliminary injunction, holding that the Departments had the
statutory authority to promulgate the final rules creating religious and moral exemptions from the contraceptive mandate.
The same “as provided for” text of § 3000gg–13(a)(4) that
granted HRSA the broad authority to mandate contraceptive
coverage also gave it the authority to create exemptions. In particular, “as” modifies “provided” in a way that grants HRSA
“sweeping authority” with respect to both coverage itself and the
circumstances in which employers must provide it—i.e., when
exemptions apply. And while the Court did not need to consider
whether RFRA, even apart from the ACA, required the Departments to provide the religious exemption, the Court rejected the
argument that the Departments should not have considered
RFRA at all in their rulemaking. The ACA, of course, does not
declare RFRA inapplicable to health insurance regulations, and,
on the face of it, the contraceptive mandate “is capable” of violating RFRA absent some exemption. Furthermore, the Court in
Hobby Lobby and Zubik “all but instructed” the Departments to
consider RFRA when formulating health insurance regulations,
and failure to discuss RFRA in their solution would have opened
the Departments up to claims that their rules were arbitrary and
capricious.
The Court also held that the Departments promulgated the
2018 final rules in compliance with APA procedural requirements, including the necessary elements of notice. Publishing
the 2018 final rules using a document labelled “interim Final
Rules with Request for Comments,” rather than one titled “General Notice of Proposed Rulemaking,” did not make the Departments’ notice invalid because the publication contained all of
the necessary elements for notice. Since the Departments’ IFR
contained a detailed explanation of its position and provided the
public an opportunity to comment on the regulation, the title
caused no harm. Finally, the Court rejected the Third Circuit’s
application of a test requiring “open-mindedness” on the part of
the Departments in response to public comments because the
APA nowhere includes such a requirement. Because this was
review of a preliminary injunction, however, and because plaintiffs have also claimed that the exemptions violate the APA’s prohibition against “arbitrary and capricious” rulemaking, the
Court, though it reversed the injunction, remanded the case for
further proceedings.
Justice Alito, joined by Justice Gorsuch, concurred with the
entirety of the Court’s opinion, but wrote separately out of concern for what might happen on remand. To head off any claims
that the exemption is arbitrary and capricious under the APA, he
11. Together with Moda Health Plan, Inc. v. U.S., No. 18-1028, and
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of the RFRA analysis and had to be
remedied.
Justice Kagan, joined by Justice Breyer, also concurred in the
judgment, but wrote separately because she questioned whether
the religious and moral exemptions can meet the reasoned-decision-making demand required by the APA. Unlike the majority
and the dissent, Justice Kagan does not find the plain text of §
3000gg–13(a)(4) to provide a clear meaning, but would defer to
the Departments under Chevron. On remand, she thinks the
Departments will struggle to prove that their rulemaking was not
arbitrary and capricious because, it her view, it provides a
broader exemption than necessary to accommodate the Little Sisters and other religious objectors.
Justice Ginsburg, joined by Justice Sotomayor, dissented. She
disagreed with the Court’s conclusion that the same broad
authority ACA gives HRSA to delineate required coverage also
grants authority to create exemptions. In her view, the statutory
text (1) specifies that “group health plans” and “health insurance
issuers” must provide coverage for preventive health services,
and (2) while HRSA may issue guidelines as to the type of preventive services that must be covered, that authority does not
speak to who is required to cover preventative-care services. In
addition, HRSA did not create the exemptions, and the agencies
that did so (the IRS, EBSA, and CMS) are not named anywhere
within 42 U.S.C. § 3000g–13(a)(4). Justice Ginsburg also concluded that the exemption is not required by RFRA to protect
religious freedom. Because the exemption would “impose[] significant burdens on women employees” that Congress intended
to remove by enacting the women’s preventative-services provision, Justice Ginsburg concluded, RFRA does not permit or
require the religious exemption. In her view, the prior self-certification accommodation was consistent with Congress’s intent to
provide women equal access to preventative health services and
created a sufficient accommodation for religious objectors to satisfy both the ACA and RFRA.
Congress’s Mere Refusal to Appropriate Money Does Not
Cancel ACA Program Obligations that Congress Already
Created. Maine Community Health Options v. U.S., No. 181023.
Can Congress create a program authorizing government payment of claims, only to cancel the debt by refusing to appropriate
money? In keeping with the pro-finance theme of other ACA
cases, the answer in Maine Community Health Options v. U.S.,
No. 18-1023,11 was “no”—the program-authorized debt stands.
To encourage health insurers to offer statutorily defined minimum essential coverage through online exchanges, the ACA creLand of Lincoln Mut. Health Ins. Co. v. U.S., No. 18-1038.
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ated, for the first three years of
ACA enforceability (20142016), the “risk corridors” program. The idea was to ensure
that health insurers would neither lose too much nor profit too
much as the ACA was lifting
from the launch pad. After all,
while insurers would, through
the exchanges, gain access to
millions of new customers supported by government subsidies, their obligations to offer
minimally robust insurance
plans to all comers at a “community rating”—notwithstanding preexisting conditions—posed
substantial business risks. So, under a statutorily defined formula, Congress provided that, if a plan lost too much money
each of those first three years, the government “shall pay” the
plan to compensate for the losses. And, vice-versa, if a plan profited too much during those years, it “shall pay” the government.
As it happened, under the risk corridors program, the government owed billions more to losing plans than it received from
profitable ones—a deficit that totaled $12 billion. But, each year,
Congress enacted appropriations riders prohibiting the Centers
for Medicaid and Medicare Services from making risk corridor
payments.
When they didn’t get paid, several insurance plans sued the
Federal Government in the Court of Federal Claims under the
Tucker Act (which waives sovereign immunity and creates federal
jurisdiction for monetary claims not sounding in tort) for a portion of their losses during the three-year phase in period of the
ACA. The U.S. Court of Appeals for the Federal Circuit ruled in
favor of the Government, holding that while § 1342 of the ACA
initially obligated the government to pay the full amounts owed
to health insurers, the subsequent appropriations riders had
repealed any such obligation.
In a majority opinion by Justice Sotomayor, the Court voted
8-1 to reverse, holding that the risk corridors statute created an
“obligation” for the Government to pay insurers the full amount
of losses under the statutory formula and that the payment obligation was not impliedly repealed through Congress’s appropriation riders. While Congress usually grants authority for government agencies to incur obligations only as it appropriates money
to pay those obligations, “Congress can deviate from this pattern”
and “authorize agencies to enter into contracts” in advance of
appropriations or even “create an obligation directly by statute”
without specifying how it will be satisfied. Here, the “shall pay”
language of § 1342 “imposed a legal duty of the United States
that could mature into a legal liability through the insurers’
actions” (i.e., participation in the exchanges). Moreover, the ACA
nowhere limited the amount of compensable losses or required
that the risk corridors program be revenue neutral. And while the
negative appropriations riders (enforced via the Anti-Deficiency
Act) limit how government officials may pay claims, they do not
implicitly cancel government obligations created directly by an
organic statute such as the ACA—unless, unlike here, the text of
the rider is irreconcilable with maintaining the preexisting government obligation. “Indeed, finding a repeal in these circum-
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stances would raise serious questions whether the appropriations
riders retroactively impaired insurers’ rights to payment.”
Finally, though the Tucker Act does not itself create a cause of
action to enforce government obligations, § 1342 by its own
terms is “one of the rare laws permitting a damages suit in the
Court of Federal Claims.” It does so because the “shall pay”
requirement “can fairly be read as mandating compensation” and
accordingly affords insurers both a right to payment for their
losses and a “remedy” under the Tucker Act. According to the
Court, it “falls comfortably within the class of money mandating
statutes that permit recovery of money damages in the Court of
Federal Claims.”
Justices Thomas and Gorsuch joined in all of the majority
opinion except the portion where the Court analyzed whether
legislative history supported the argument that Congress
impliedly repealed the payment obligation through its appropriations riders.
Justice Alito dissented. Though he assumed correct the
Court’s conclusion that § 1342 created a government obligation
unrescinded by the appropriations riders, Justice Alito concluded that the obligation was not enforceable via the Tucker
Act. Citing the Court’s decisions this term in Comcast Corp. v.
National Association of African-American Owned Media (regarding proof necessary to maintain a § 1981 claim) and Hernandez
v. Mesa (rejecting a cause of action to enforce the Fourth
Amendment against a federal officer’s cross-border shooting),
Justice Alito expressed frustration at the Court’s reversion to creating rights of action for damages that Congress has not authorized. Here, he said, “the Court infers a private right of action
that has the effect of providing a massive bailout for insurance
companies that took a calculated risk and lost.” And the Court’s
“money mandating” test for creating that right of action has only
an “uncertain foundation”—particularly in light of statements in
Comcast casting doubt on the practice of predicating rights of
action on mandatory language in a statute. In Justice Alito’s view,
the briefing and argument did not fully address how the “money
mandating” test fit within the Court’s larger implied-right-ofaction doctrine, and he would request additional briefing and
argument on the issue.
INTELLECTUAL PROPERTY

Rather quietly, the 2019 Term became a relatively big term for
intellectual property cases, with seven argued cases arising from
various corners of the IP universe—four of which are summarized below.
Blackbeard’s Revenge: State Immune from Documentary
Piracy Claim. Allen v. Cooper, No. 18-877.
Reasonable people can debate which is more surprising: that
the Court addressed a case arising from the wreck of a pirate
ship, or that the case had nothing to do with either congressional
letters of marque or civil asset forfeiture. In Allen v. Cooper, No.
18-877, the Court addressed state sovereign immunity against
claims of copyright infringement arising from a documentary
about the wreck of Blackbeard’s flagship, the Queen Anne’s
Revenge, off the coast of North Carolina in 1718. Three hundred
years later, Blackbeard continues to wreak havoc on private
enterprise.
Intersal, Inc., discovered the shipwreck in 1996. The State of

North Carolina, the legal owner of the wreck, hired Intersal to
handle recovery operations, and Intersal hired videographer
Frederick Allen to document the recovery efforts. Allen took
photos and videos of the salvage operation for nearly a decade
and registered copyrights for all of his photos and videos. North
Carolina, however, in an effort to promote Tar Heel tourism,
published several of Allen’s videos and photos online without
permission. Allen sued the State for copyright infringement and
contested North Carolina’s sovereign immunity defense on the
grounds that Congress had abrogated such immunity in the
Copyright Remedy Clarification Act of 1990 (CRCA). The district
court acknowledged that, under Florida Prepaid Postsecondary
Ed. Expense Bd. v. College Savings Bank, 527 U.S. 727 (1999),
Congress could not use its Article I powers over intellectual
property (in that case, patents), to deprive States of sovereign
immunity. It ruled for Allen anyway, however, on the grounds
that because CRCA protected copyrights as a species of property,
it was appropriate legislation under Section 5 of the Fourteenth
Amendment, through which Congress does have the power to
abrogate sovereign immunity. The Fourth Circuit reversed and
held that Florida Prepaid prevents Congress from depriving
States of sovereign immunity under both Article I and Section 5
of the Fourteenth Amendment.
The Court affirmed unanimously. In an opinion by Justice
Kagan, the Court held that Florida Prepaid precluded Congress
from using both its Article I power over intellectual property and
its Fourteenth Amendment power to enforce constitutional rights
to abrogate States’ immunity from copyright infringement suits
in the CRCA. There was no way to distinguish Congress’s power
over copyrights from its power over patents, the Court said, and
Allen offered no “special justification” for overturning Florida
Prepaid. And with respect to Congress’s Section 5 power, while
states may not intentionally deprive individuals of property without providing an adequate remedy, CRCA, just like the Patent
Remedy Act abrogation invalidated in Florida Prepaid, sweeps far
more broadly and authorizes damages claims even for unintentional infringements. Furthermore, the legislative record was
devoid of evidence suggesting that States historically and systematically engaged in intentional infringement of copyrighted material for which a more sweeping remedy might be justified—just
as the Court had concluded in Florida Prepaid concerning the
congressional record for state patent infringements. In short, the
law’s broad scope was disproportionate to any constitutional
wrongs Congress might have had authority to remedy.
Justice Thomas concurred with the majority that the CRCA
does not validly abrogate States’ sovereign immunity, but disagreed with the majority’s discussion of stare decisis and with the
majority’s discussion of future copyright legislation. On stare
decisis, Justice Thomas reiterated his view that no “special justification” is necessary to overrule erroneous precedents, though
he did not view Florida Prepaid to be demonstrably erroneous.
Justice Thomas observed that while the parties agreed, and the
Court asserted, that copyrights are a species of property, the
question remains open whether copyrights are “property” under
the original meaning of the Fourteenth Amendment.
Justice Breyer, joined by Justice Ginsburg, also concurred. In
his view, Florida Prepaid controls; he wrote separately to register
his dissent from that case and many of the Court’s other sovereign-immunity precedents.
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ability to claim copyright protection under the “government edicts
doctrine,” which, without context, might sound like a dispensation for government speech. This Term, in Georgia v.
Public.Resource.Org, Inc., No. 18-1150, the Court used it to
block government officials from claiming copyright protection
for annotations to the official state code. The case began when an
NGO, Public.Resource.Org, published the Official Code of Georgia Annotated and distributed copies to organizations and Georgia officials. In response, Georgia’s Code Revision Commission,
which created the annotations, sent cease-and-desist letters, and
then filed suit, alleging copyright infringement. The district court
ruled for the Commission on the grounds that, because the annotations were not enacted laws, they were eligible for copyright
protection. The Eleventh Circuit reversed on the basis of the government edicts doctrine, which precludes officials empowered to
speak with the force of law from being the authors of works created during the course of official duties.
In an opinion by the Chief Justice, the Court affirmed by a
vote of 5-4, holding that the government edicts doctrine applies
to the annotations. The Court had previously recognized that the
doctrine excludes legal materials produced by judges from copyright protections, and now it extended its application to nonbinding explanatory legal materials created by a legislative body.
Justice Thomas, joined by Justice Alito and joined in part by
Justice Breyer, dissented because he viewed the extension of the
doctrine to be a modification of the Copyright Act, which he
believes should be made by Congress, not the Court.
Justice Ginsburg also dissented (joined by Justice Breyer),
arguing that the annotations should not be subject to the government edicts doctrine because they were not created in a legislative capacity, even though they were created by a legislative
body’s administrators.
Grounds for Disgorgement for Trademark Violation
Expanded. Romag Fasteners, Inc. v. Fossil, Inc., No. 181233.
Switching from copyrights to trademarks, the Court in Romag
Fasteners, Inc. v. Fossil, Inc., No. 18-1233, expanded grounds for
disgorgement of profits for trademark infringement. After Romag
and Fossil entered into an agreement for Fossil to use Romag’s
magnetic snap fasteners in Fossil’s leather goods, Romag discovered that counterfeit Romag fasteners were being used by Chinese factories manufacturing Fossil’s products. Romag filed a
trademark infringement suit and sought an award of profits pursuant to 15 U.S.C. §1125(a). The jury found that Fossil acted
“callously” but not “willfully,” which prompted the district court
to deny the profits award.
In an opinion by Justice Gorsuch, the Court voted 9-0 to
vacate and remand, holding that willful infringement is not a preCourt Review - Volume 56 125

requisite to an award of profits under 15 U.S.C. § 1117(a). While
proof of willfulness is a required precondition for an award of
profits in a trademark dilution suit under § 1125(c) of the Lanham Act, no such showing has ever been required by § 1125(a)
actions for false or misleading use of trademarks.
Justice Alito, joined by Justices Breyer and Kagan, concurred,
observing that willfulness is not a prerequisite to an award of
profits under 15 U.S.C. §1117(a) and that pre-Lanham Act case
law and relevant authorities indicate that willfulness is an important consideration but not an absolute precondition to awarding
profits under § 1117(a).
Justice Sotomayor separately concurred in the judgment, but
not the majority opinion, because the majority did not acknowledge that courts of equity would typically only award profits for
willful infringement, but very rarely for innocent infringement.
In her view, the majority presented the matter as though courts
of equity were equally likely to award profits in cases of willful
infringement as in cases of innocent infringement.
Booking.com Not Generic, Can Be Registered with PTO.
U.S. Patent and Trademark Office v. Booking.com B.V., No.
19-46.
Finally, though no doubt the Justices had to cancel their summer travel plans owing to the pandemic, they nonetheless, in
U.S. Patent and Trademark Office v. Booking.com B.V., No. 19-46,
permitted web travel giant Booking.com to register its name as a
trademark. The PTO had refused to register “Booking.com” as a
mark because it deemed the term a generic name for online
hotel-reservations. On review in the U.S. District Court for the
Eastern District of Virginia, the court found that based in large
part on evidence of consumer perception, the term “booking” by
itself was generic, but “Booking.com” was not, and the Fourth

Circuit affirmed.
The Court affirmed 8-1, holding, in Justice Ginsburg's final
majority opinion, that a term is a generic name only if, taken as
a whole, it has a generic meaning to consumers. “Booking.com,”
however, was not generic for federal trademark registration
because evidence showed that consumers perceived it to be a
specific business. The Court rejected the PTO’s proposed rule
that a generic word combined with a generic top-level domain
(“generic.com”) creates a generic term.
Justice Breyer alone dissented, embracing PTO’s proposed
generic + generic = generic rule.
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A Small but Mighty Docket:
Select Criminal Law and Procedure Cases from the
Supreme Court’s 2019-20 Term

W

Eve Brensike Primus & Jeremy Shur

ith its 2019-20 Term disrupted by the COVID-19
pandemic, the Supreme Court released just 53 signed
decisions, the fewest decisions in a Term since the
Civil War.1 But the Court’s lighter docket still featured important
criminal law and procedure cases touching on what constitutes
reasonable individualized suspicion, the necessity of jury
unanimity, and the proper form of the insanity defense.
The more conservative justices on the Court overwhelmingly
shaped the development of criminal law and procedure this
Term. In the 14 cases summarized in this review, the Chief Justice
and Justices Thomas, Alito, Gorsuch, and Kavanaugh agreed in
judgment 11 times. Justice Kavanaugh never joined or wrote a
dissenting opinion, and Chief Justice Roberts and Justice
Gorsuch each dissented only once. A liberal Justice provided the
deciding vote in only three of the summarized cases.
FOURTH AMENDMENT

This Term’s two Fourth Amendment cases concerned a
substantive question about the reasonable suspicion standard in
traffic stops (Kansas v. Glover) and a remedial question about
whether the Bivens damages remedy should be extended to
individuals harmed in cross-border, officer-involved shootings
(Hernández v. Mesa).
Reasonable Suspicion
In Kansas v. Glover,2 the Court upheld as constitutionally
reasonable an investigative traffic stop conducted after a Kansas
police officer ran a truck’s license plate through the system and
learned that the registered owner had a revoked driver’s license.
According to a statement of stipulated facts, the police officer did
not see the truck commit any traffic violations, nor did he attempt
to identify the driver of the truck before pulling it over. Instead,
he initiated a traffic stop based solely on the information that the
registered owner of the truck had a revoked driver’s license. Upon
discovering that the registered owner was indeed the driver, the
officer arrested him and he was charged with driving as a habitual
violator.3 The Kansas Supreme Court affirmed the trial court’s
decision to suppress evidence arising from the traffic stop noting
that, in its view, the officer had only a hunch that the registered
owner was driving and would need to develop more
particularized facts to satisfy the Fourth Amendment’s
requirement that officers possess reasonable, articulable, and
particularized suspicion of criminal activity before initiating a
Footnotes
1. Adam Feldman, SCOTUSBlog Final Stat Pack, EMPIRICAL SCOTUS
(July 13, 2020), https://empiricalscotus.com/2020/07/13/scotusblogfinal-stat-pack-ot-2019/.
2. 140 S. Ct. 1183 (2020).
3. Kan. Stat. Ann. § 8-287 (2013).
4. Glover, 140 S. Ct. at 1188–89 (2020).
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stop. The Supreme Court reversed in an 8-1 decision.
Justice Thomas, writing for everyone except Justice
Sotomayor, held that an investigative traffic stop is reasonable
when an officer learns that the registered owner of the vehicle has
a revoked driver’s license so long as the officer lacks information
to negate the inference that the registered owner is driving the
vehicle. The majority emphasized that the reasonable-suspicion
standard is less demanding than the probable-cause standard and
that officers may use commonsense inferences to form reasonable
suspicion. Noting that drivers with revoked licenses frequently
continue to drive and that Kansas’s “license-revocation scheme
covers drivers who have already demonstrated a disregard for the
law,”4 the majority believed that the officer was entitled to draw
a “commonsense inference that Glover was likely the driver of
the vehicle, which provided more than reasonable suspicion to
initiate the stop.”5 But the majority also made clear that its
holding was narrow and noted that “the presence of additional
facts might dispel reasonable suspicion.”6 For example, “if an
officer knows that the registered owner of the vehicle is in his
mid-sixties but observes that the driver is in her mid-twenties,”7
that would dispel any reasonable suspicion.
The concurrence, written by Justice Kagan and joined by
Justice Ginsburg, elaborated on what kinds of “additional facts”
might dispel reasonable suspicion. In addition to “observational
evidence” (which would include an observed divergence in
appearance between the registered owner and the driver, the fact
that a car has two or more registered owners, or observed
attributes of the car suggesting that the car belongs to a carsharing service or is a family minivan that is likely to have
multiple drivers),8 Justice Kagan emphasized that “statistical
evidence”9 could also inform the reasonableness of a stop. She
noted that state and local governments often keep statistics about
how often stops discover unlicensed drivers behind the wheel
and individual officers may have their own “hit rates,” either of
which could be low enough to negate reasonable suspicion.
The concurring justices also emphasized the importance of
the state driving laws when considering the reasonableness of
assuming that a person with a revoked license would drive again.
Kansas, they noted, “almost never revokes a license except for
serious or repeated driving offenses,” which means that the
officer, upon discovering that Glover’s license was revoked, had
reason to believe that he had “already shown a willingness to
flout driving restrictions.”10 Under those circumstances, it was
5. Id. at 1188.
6. Id. at 1191.
7. Id.
8. Id. at 1193 (Kagan, J., concurring).
9. Id.
10. Id. at 1192.

reasonable to believe that Glover would drive again. The
concurring justices thought the case would be different if Glover’s
license had been suspended, since Kansas suspends licenses for
a variety of reasons entirely unrelated to one’s likelihood to
violate traffic laws (i.e., for failure to pay fines, fees, or child
support). An assumption that Glover would continue to drive
based solely on his license suspension, therefore, would be based
on a mere hunch and would be constitutionally unreasonable.
Justice Sotomayor, writing in dissent, warned that the Court
had impermissibly “flip[ped] the [Fourth Amendment] burden of
proof” by relieving the government of any obligation to
investigate the identity of a driver when feasible.11 According to
Justice Sotomayor, the majority’s analysis permits courts to rely
on their own judicially supplied common sense instead of
requiring an officer to look for particularized evidence that the
driver of the car is the registered owner or otherwise supply
evidence based on the officer’s training and experience to fill that
gap. This, she believes, is inconsistent with precedent
emphasizing that “the reasonable officer’s assessment, not the
ordinary person’s—or judge’s—judgment, [is what] matters.”12
The Court’s decision in Kansas v. Glover leaves many
unanswered questions that are sure to become the subject of
future litigation. All three opinions analyze the state-law reasons
for revoking a driver’s license when thinking about the
reasonableness of assuming that a revoked driver would continue
to drive. Given the wide variation in state-driving-privilege laws,
each state will have to determine whether and when the Glover
assumption is appropriate given the state statutory scheme. And
courts will have to make sense of which additional facts are
sufficient to negate the inference that the vehicle’s registered
owner is driving the vehicle.
The Limits of Bivens Claims
In Hernández v. Mesa,13 the Court declined to extend the
availability of Bivens14 claims to those harmed in cross-border
shootings and made it clear that courts should carefully
scrutinize and limit Bivens’s implied private action for damages
arising from civil rights violations by federal officers. According
to the complaint, Hernández and his friends were running back
and forth across a culvert divided by the U.S-Mexico border
when Border Patrol Agent Mesa detained Hernández’s friend.
Hernández ran back to Mexican territory. Standing on the United
States side of the border, Agent Mesa fired at least two shots at
the fifteen year old, killing him. Hernández’s parents brought a
Bivens claim alleging Fourth and Fifth Amendment violations.
The Supreme Court, in an opinion written by Justice Alito and
joined by the Chief Justice and Justices Thomas, Gorsuch, and
Kavanaugh, affirmed the Fifth Circuit Court of Appeals’s
dismissal of the complaint. Justice Alito began by framing Bivens
11. Id. at 1196 (Sotomayor, J., dissenting).
12. Id.
13. 140 S. Ct. 735 (2020).
14. Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics,
403 U.S. 388 (1971).
15. Hernández, 140 S. Ct. at 741 (quoting Ziglar v. Abbasi, 137 S. Ct.
1843, 1855 (2017)).
16. 137 S. Ct. 1843 (2017) (emphasizing the limited reach of Bivens
actions, noting that Bivens will not be extended to a new context if
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available to Hernández because
the cross-border context is
meaningfully different from all
presently recognized Bivens actions, and “respect for the
separation of powers”17 counseled against extending the remedy
to the cross-border context. The Court felt that potential effects
on foreign relations and national security concerns argued in
favor of judicial restraint.
Justice Thomas, joined by Justice Gorsuch, wrote a
concurring opinion urging the Court to discard Bivens altogether.
Reasoning that “[t]he foundation for Bivens—the practice of
creating implied causes of action in the statutory context—has
already been abandoned,”18 and noting that the Court has
refused to extend Bivens for 40 years, Justice Thomas wrote that
“nothing is left to do but overrule it.”19
Justice Ginsburg, joined by Justices Breyer, Kagan, and
Sotomayor, would have reversed the Fifth Circuit’s dismissal of
Hernández’s claim. Noting that the Fourth Amendment
constrains state action and that Bivens’s primary purpose is to
deter malfeasance, the dissenters argued that what really matters
when determining whether Hernández’s claim arises under a new
context is the officer’s conduct, not “Hernández’s location at the
precise moment the bullet landed.”20 Because both Hernández’s
claim and Bivens’s claim concern excessive force in violation of
the Fourth Amendment, the dissent would have held the claim
governed by Bivens. The dissent noted that extending Bivens’s
damage remedy to the cross-border context was necessary given
that petitioners had no alternative remedies, and the dissenters
were unpersuaded by the majority’s separation-of-powers
argument, reasoning that there are no foreign policy or national
security implications in extending a damages remedy to deter
rogue U.S. officers.
The dissent also defended Bivens’s doctrine against the
concurring justices’ attack, pointing out that “damages have been
regarded as the ordinary remedy for an invasion of personal
interests in liberty”21 and noting that Abbasi made clear that its
opinion was “not intended to cast doubt on the continued force,
or even the necessity, of Bivens in the search-and-seizure context
in which it arose.”22

there are “special factors counselling hesitation,” and describing the
special factors analysis as animated by separation-of-powers
principles).
17. Hernández, 140 S. Ct. at 749.
18. Id. at 750 (Thomas, J., concurring).
19. Id. at 752.
20. Id. at 756 (Ginsburg, J., dissenting).
21. Id. at 755 (quoting Bivens, 403 U.S., at 389, 395–396).
22. Id. at 756 (quoting Abbasi, 137 S. Ct. at 1856).
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“Two highly
anticipated
Fourteenth
Amendment
cases made
their way to the
Supreme Court
this term.”

FOURTEENTH AMENDMENT

Two
highly
anticipated
Fourteenth Amendment cases
made their way to the Supreme
Court this term. In these cases, the
Court heard arguments about
whether the Due Process Clause
mandates a particular form of the
insanity defense (Kahler v.
Kansas) and whether the Sixth
Amendment right to a jury trial
should be incorporated against the states (Ramos v. Louisiana).
Due Process and the Insanity Defense
In Kahler v. Kansas,23 the Supreme Court once again rejected
a constitutional challenge to a state restriction on the insanity
defense. Building on its prior decisions in Leland v. Oregon24 and
Clark v. Arizona,25 the Court upheld Kansas’s limitation of the
insanity defense to evidence that would negate the mens rea of
the crime and refused to require Kansas to adopt an insanity test
that turned on a defendant’s ability to recognize that the crime
was morally wrong.
At Kahler’s capital murder trial, he wanted to argue that he
should be found not guilty by reason of insanity because he
could not tell the difference between right and wrong when he
committed the crime. Kahler’s desired defense has been
recognized in common-law jurisdictions for centuries, was
elevated to canonical status by the watershed M’Naghten’s Case,26
and is currently accepted by a majority of states. But such a
defense is futile in Kansas, which (along with four other states)
recognizes only a narrow form of the insanity defense that
requires defendants to show that mental illness barred them from
forming the requisite criminal intent.
The trial court rejected Kahler’s argument that Kansas’s
narrow conception of insanity violates the Fourteenth
Amendment’s Due Process Clause, and Kahler was sentenced to
death despite his argument at the sentencing stage that he could
not tell the difference between right and wrong when
committing his crime. The Kansas Supreme Court agreed with
the trial court’s ruling and the United States Supreme Court
affirmed in a 6-3 decision.
All of the justices agreed that a successful Due Process challenge
against a state rule about criminal liability must show that the rule
“offends some principle of justice so rooted in the traditions and
conscience of our people as to be ranked as fundamental.”27 This
history-driven test led the Justices to survey the insanity defense in
common-law jurisdictions, with the majority and dissent
ultimately disagreeing about what the record revealed.

23. 140 S. Ct. 1021 (2020).
24. 343 U.S. 790 (1952) (holding that the Constitution does not require
adoption of the “irresistible impulse” test).
25. 548 U.S. 735 (2006) (holding that Arizona could rely on an insanity
test stated solely in terms of the capacity to tell whether an act
charged as a crime was right or wrong).
26. 10 Cl. & Fin. 200, 8 Eng. Rep. 718 (H. L. 1843).
27. Kahler, 140 S. Ct. at 1027 (quoting Leland v. Oregon, 343 U.S. 790,
798 (1952)).

130 Court Review - Volume 56

Justice Kagan, writing for the majority and joined by the Chief
Justice and Justices Thomas, Alito, Gorsuch, and Kavanaugh,
analyzed the archives and concluded that the “historical record
is, on any fair reading, complex—even messy.”28 Although Justice
Kagan acknowledged that the insanity defense itself is well
established in early English and American jurisprudence, she
found that no particular form of the defense is so well established
as to be considered fundamental. Rather than finding a unified
core of the insanity defense that turns on whether a defendant
can tell the difference between right and wrong, Justice Kagan
saw “various formulations of the insanity defense, with some
favoring a morality inquiry and others a mens rea approach.”29
Ultimately, the majority reasoned that this “motley sort of history
cannot provide the basis for a successful due process claim.”30
Though the majority believed that the Constitution permits
Kansas to disregard a defendant’s capacity to recognize right from
wrong at the guilt phase, it deemed it significant that such
evidence becomes relevant at sentencing. At the sentencing phase
in Kansas, the defendant may argue to the judge that mental
illness precluded them from differentiating between right or
wrong when committing the crime, and the judge may use that
information when deciding the defendant’s sentence. Therefore,
Justice Kagan reasoned, “Kansas does not bar, but only channels
to sentencing, the mental health evidence that falls outside its
intent-based insanity defense.”31
Justice Breyer, writing in dissent for himself and Justices
Ginsburg and Sotomayor, was thoroughly unconvinced by this
argument, reasoning that “our tradition demands that an insane
defendant should not be found guilty in the first place.”32 Unlike
the majority, the dissenters thought the historical record was
clear. Turning to English and early American sources, Justice
Breyer remarked that “with striking consistency, they all express
the same underlying idea: A defendant who, due to mental
illness, lacks sufficient mental capacity to be held morally
responsible for his actions cannot be found guilty of a crime.”33
Disputing a central tenet of the majority’s argument that
common-law insanity defenses ranged from focusing on moral
culpability to mens rea, the dissent reasoned that “[a]t common
law, the term mens rea ordinarily incorporated the notion of
‘general moral blameworthiness’ required for criminal
punishment.”34 Therefore, whether framed in terms of mens rea
or moral culpability, Justice Breyer believed common-law jurists’
reasoning “linked criminality to the presence of reason, free will,
and moral understanding.”35 The dissent found the moral
incapacity defense equally accepted by early American jurists
and, tracing the test through the present, observed that “45
States, the Federal Government, and the District of Columbia
continue to recognize an insanity defense that retains some

28. Id. at 1032.
29. Id.
30. Id. at 1032 n.8.
31. Id. at 1031.
32. Id. at 1049 (Breyer, J., dissenting).
33. Id. at 1039.
34. Id. at 1042.
35. Id. at 1040.

inquiry into the blameworthiness of the accused.”36 Summing
these various factors, the dissent concluded that Kansas has
“eliminated the core of a defense that has existed for
centuries”37—a core which the dissenting Justices would have
held is mandated by the Fourteenth Amendment’s Due Process
Clause.
Kahler leaves the insanity defense in considerable peril.
Beyond its consequences for the contours of an insanity defense,
Kahler is instructive for understanding how the Supreme Court
conceives of the Constitution’s role in constraining the states’
criminal laws. Though the majority and dissent agreed that the
Due Process Clause requires the states to recognize elements or
defenses “so rooted in the traditions and conscience of our
people as to be ranked as fundamental,”38 the two opinions’
treatment of this standard differed. For Kahler to prevail, the
majority required him to prove that the moral incapacity defense
is “so old and venerable—so entrenched in the central values of
our legal system—as to prevent a state from ever choosing
another.”39 Therefore, when the Justices in the majority turned to
the historical record, they looked to a “settled consensus favoring
Kahler’s preferred insanity rule.”40 Finding no such consensus,
the majority rejected Kahler’s claim.
The implications of Kahler, therefore, extend well beyond the
insanity defense. The majority’s conception of the Fourteenth
Amendment’s Due Process Clause requires states to adhere only
to that which is supported by a settled consensus and entrenched
in the central values of our legal system. This standard for
constitutionalizing criminal elements and defenses is quite
demanding and leaves a great deal of discretion to state
legislatures. It remains to be seen how the states will respond to
Kahler, but it is likely that the Court’s decision has diminished
the Due Process Clause’s capacity to constrain them.
Incorporating the Unanimous Jury Trial Right
In Ramos v. Louisiana,41 the Supreme Court overruled
Apodaca v. Oregon42 and held that the Fourteenth Amendment’s
Due Process Clause incorporates the Sixth Amendment right to
a unanimous jury verdict against the states. Ramos was
convicted of a second-degree murder based on a 10-2 jury
verdict. In 48 states and the federal courts, that vote would have
resulted in a mistrial. But Ramos was tried in Louisiana, a state
which, alongside Oregon, permitted convictions by
nonunanimous juries.43 Ramos argued that the Sixth
Amendment right to a unanimous jury was fundamental and
should be incorporated against the states, and the Supreme
Court agreed.
Justice Gorsuch wrote the opinion of the Court, joined by
Justices Ginsburg, Breyer, Sotomayor, and Kavanaugh. The
36. Id. at 1046.
37. Id. at 1038.
38. Id. at 1027 (quoting Leland, 343 U.S. 790, 798 (1952)).
39. Id. at 1028.
40. Id. at 1034.
41. 140 S. Ct. 1390 (2020).
42. 406 U.S. 404 (1972).
43. Louisiana began mandating unanimous jury verdicts for crimes
committed after January 1, 2019, but defendants accused of crimes
committed before that date were still subject to convictions by
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jury rule to “establish the
supremacy of the white race” and
suppress the votes of minority jurors.44
Turning next to the text and history, the majority concluded
that a unanimity requirement was a fundamental part of the Sixth
Amendment’s right to a jury trial. The Court then had to address
its 1972 decision in Apodaca, which upheld Oregon’s
nonunanimous jury verdict rule. As the Ramos majority put it,
Apodaca was a “badly fractured” decision.45 Five justices in
Apodaca agreed that unanimous verdicts were constitutionally
required by the Sixth Amendment. But one of those five—Justice
Powell—defected on the incorporation question. Although he
agreed that “history and precedent” supported unanimity, Justice
Powell had his own dual-track theory of incorporation (which
had already been rejected by the Court majority). Thus, based on
his own outdated view of incorporation, Justice Powell joined the
four justices who did not think that “unanimity serves an
important ‘function’ in ‘contemporary society’”46 and upheld
Oregon’s nonunanimous jury rule. Citing “the prior 400 years of
English and American cases requiring unanimity,”47 “the fact
[that] this Court has said 13 times over 120 years that the Sixth
Amendment does require unanimity,”48 and the fact that “five
Justices in Apodaca said the same,”49 the Ramos majority rejected
the Apodaca plurality’s cost-benefit, functionalist analysis as
inappropriate, noting that “it is not our role to reassess whether
the right to a unanimous jury is ‘important enough’ to retain”
because fundamental constitutional rights cannot be “balance[d]
away aided by no more than social statistics.”50 After a stare
decisis analysis, the majority agreed to overturn Apodaca and
held that convictions by nonunanimous juries in state courts are
unconstitutional.
Justices Sotomayor and Kavanaugh both wrote separate
concurring opinions espousing their views on stare decisis.
Justice Sotomayor emphasized that overruling Apodaca was not
necessary because a majority of justices disagreed with it, but
because it was “an opinion uniquely irreconcilable with not just
one, but two, strands of constitutional precedent well established
both before and after the decision,”51 referring to the Court’s
recognition that the Sixth Amendment requires unanimity and its
thorough rejection of Justice Powell’s dual-track theory of
incorporation. Justice Kavanaugh noted that stare decisis is more
strict in statutory cases than constitutional ones, but that in
nonunanimous juries. See 2018 La. Reg. Sess., Act 722.
44. Ramos, 140 S. Ct. at 1394.
45. Id. at 1397.
46. Id. at 1398 (quoting Apodaca, 406 U.S. at 410).
47. Id. at 1400.
48. Id. at 1399.
49. Id.
50. Id. at 1402.
51. Id. at 1409 (Sotomayor, J., concurring).
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either case the Court needs “a
special justification or strong
grounds”52 to justify overruling
precedent. He then listed factors
that the Court has looked to find
such a justification or ground: “the
quality of the precedent’s
reasoning;
the
precedent’s
consistency and coherence with
previous or subsequent decisions;
changed law since the prior
decision; changed facts since the
prior decision; the workability of
the precedent; the reliance interests of those who have relied on
the precedent; and the age of the precedent.”53 Finally, he
expressed his view that these factors fold into three broad
considerations: (1) “[I]s the prior decision not just wrong, but
grievously or egregiously wrong?” (2) “[H]as the prior decision
caused significant negative jurisprudential or real-world
consequences?” (3) “[W]ould overruling the prior decision
unduly upset reliance interests?”54 Applying his test to Apodaca,
Justice Kavanaugh found that the decision was “egregiously
wrong,” “causes significant negative consequences” (including
putting a stamp of approval on the racist origins of the practice),
and “would not unduly upset reliance interests.”55
Concurring in the judgment only, Justice Thomas took the
same approach to incorporation that he took in Timbs v.
Indiana56 last Term. He would incorporate the right via the
Privileges and Immunities Clause instead of relying on the Due
Process Clause.
Justice Alito, joined by the Chief Justice and Justice Kagan,
dissented. The dissenters would have retained Apodaca because
of the “enormous reliance the decision has engendered.”57
Louisiana and Oregon have tried thousands of cases without
unanimous jury verdicts in reliance on Apodaca, and these states
now “face a potential tsunami of litigation on the jury unanimity
issue.”58 The majority acknowledged that Oregon and Louisiana
may have to retry hundreds of defendants whose cases are
currently pending on direct appeal and that will “surely impose
a cost,” but the Court noted that “new rules of criminal
procedures usually do” impose costs and emphasized that prior
convictions in only two States will be affected.59
Just how expensive this will be for Oregon and Louisiana will
be determined next Term. The Court has agreed to hear Edwards
v. Vannoy,60 which will address whether Ramos should apply
retroactively to cases on collateral review. Interestingly, three of
the five opinions in Ramos discuss the retroactivity question.
Justice Gorsuch, joined by Justices Ginsburg, Breyer, and
Sotomayor, declined to rule on the retroactivity question but

acknowledged that Teague v. Lane61 “left open the possibility of
[applying a new criminal procedure rule on collateral review] for
‘watershed rules’ ‘implicat[ing] the fundamental fairness [and
accuracy] of the trial.’”62 Justice Kavanaugh does not think
Ramos is a “watershed” rule and would bar its application on
collateral review. And Justice Alito, joined by the Chief Justice
and Justice Kagan, questions whether Ramos would even be
considered a “new rule” for purposes of a Teague analysis given
some of the Justices’ stated views that Apodaca’s fractured nature
means it was not binding precedent. We will have to wait until
next Term to see how the Court will rule.

52. Id. at 1414 (Kavanaugh, J., concurring).
53. Id.
54. Id. at 1414–15.
55. Id. at 1416–19.
56. 139 S. Ct. 682, 691–98 (2019) (Thomas, J., concurring).
57. Ramos, 140 S. Ct. at 1425 (Alito, J., dissenting).
58. Id. at 1436.
59. Id. at 1406.

60. Edwards v. Vannoy, No. 19-5807.
61. 489 U.S. 288 (1989).
62. Ramos, 140 S. Ct. at 1407 (quoting Teague, 489 U.S. at 311).
63. 140 S. Ct. 1875 (2020).
64. See also Porter v. McCollum, 558 U.S. 30 (2009); Rompilla v. Beard,
545 U.S. 374 (2005); Wiggins v. Smith, 539 U.S. 510 (2003);
Williams v. Taylor, 529 U.S. 362 (2000).
65. Andrus, 140 S. Ct. at 1878.
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SIXTH AMENDMENT

Andrus v. Texas63 marks the fifth time in the last 20 years that
the Court has recognized deficient performance by a trial attorney
in a capital case based on counsel’s failure to investigate and
properly prepare for a capital-sentencing hearing.64 A surprise
addition to the Court’s docket, Andrus was never argued. Instead,
the Court issued a per curiam opinion that granted certiorari, held
that trial counsel’s performance was constitutionally deficient, and
remanded the case to the Texas Court of Criminal Appeals to
decide whether counsel’s ineffective representation prejudiced
Andrus at the punishment phase of his trial.
Andrus was twenty years old when he was charged with
capital murder for shooting and killing two individuals during a
failed carjacking attempt while high on PCP-laced marijuana. At
trial, his attorney readily conceded Andrus’s guilt, made no
opening statement, presented no defense case, and instead
informed the jury that the trial will “boil down to the
punishment phase.”65 But, at the punishment stage, trial counsel
again presented no opening statement, failed to lodge any
objections to the state’s case in aggravation, and only briefly
cross-examined the State’s witnesses. When it was time to present
mitigation evidence, defense counsel was woefully unprepared.
He asked Andrus’s mother to testify even though he had been
forewarned that she might be hostile to Andrus’s case (and she in
fact then lied on the stand saying that Andrus had no access to
drugs in her home). Counsel then asked Andrus’s father to testify,
even though counsel met the father for the first time in the
courtroom and the father had not seen his son for more than six
years and had only lived with him for a year. Defense counsel
never met with Andrus’s other family members, nor did he
investigate Andrus’s mental health, despite a mitigation expert
raising mental health as an issue before trial. When defense
counsel announced he had no other mitigation witnesses, the
trial judge questioned that decision, which prompted defense
counsel to call three additional witnesses: an expert who testified
that drug use during adolescence alters the human brain; a
prison counselor who explained that Andrus had begun to

demonstrate remorse when the trial started; and Andrus himself.
Andrus explained that his mother was a drug dealer, that he
spent much of his childhood alone, and that he had been heavily
using drugs since the age of 15, but his testimony was short,
undeveloped, and contradicted his mother’s testimony. The jury
recommended a death sentence.
During state habeas proceedings, Andrus alleged that his trial
attorney had been constitutionally ineffective at the sentencing
phase and a “tidal wave of information . . . with regard to
mitigation”66 came out. Andrus’s childhood was marked by
physical abuse, hunger, an absent father, and a drug-addicted and
constructively absent mother. Andrus was diagnosed with affective
psychosis at the age of ten or eleven and was placed in juvenile
detention at the age of sixteen for serving as a lookout while his
friends stole a purse. While in detention, Andrus was medicated
and subjected to long periods of isolation “for purported
infractions like reporting that he had heard voices telling him to do
bad things.”67 He became suicidal and later tried to take his own
life in prison while awaiting his capital murder trial.
The trial court recommended that Andrus be granted habeas
relief in the form of a new sentencing hearing, but the Texas Court
of Criminal Appeals disagreed, concluding that Andrus “had
‘fail[ed] to meet his burden under Strickland v. Washington.’”68
Andrus then petitioned the Supreme Court for relief.
In its per curiam decision, the Court thought it “clear that
Andrus’ counsel provided constitutionally deficient performance
under Strickland”69 for three reasons: (1) “[C]ounsel performed
virtually no investigation”70 and offered no tactical reasons for this
failure; (2) “[M]uch of the so-called mitigation evidence that
[counsel] offered unwittingly aided the State’s case in
aggravation,” which “confirms the gaping distance between his
performance at trial and objectively reasonable professional
judgment;”71 and (3) “Counsel also failed to conduct any
independent investigation of the State’s case in aggravation [and
therefore] could not, and did not, rebut critical aggravating
evidence.”72 Having found deficient performance by trial counsel,
the per curiam decision remanded the case to the Texas Court of
Criminal Appeals for a prejudice determination after noting that
the state court had not fully considered whether counsel’s
performance prejudiced Andrus at the sentencing phase.
Justices Alito, Thomas, and Gorsuch dissented from the per
curiam decision, because they believed that the lower court
found that any deficient performance was not prejudicial, and
they agreed with that assessment.
Like most Strickland ineffectiveness holdings, Andrus is fact
specific in its analysis of trial counsel’s failure. But the Court’s
willingness to decide this case summarily and the consistency

with which the Court has
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to ignore the Strickland
presumption that defense
counsel’s decisions are strategic
[instead] flip[ping] that presumption [and] suggesting that the
failure to investigate will result in a finding of deficient
performance absent the government’s ability to make a strong
showing of strategic reasons for the failure.”73

66. Id. at 1879.
67. Id. at 1880.
68. Id. at 1881.
69. Id. at 1878.
70. Id. at 1883.
71. Id.
72. Id.
73. Eve Brensike Primus, Disaggregating Ineffective Assistance of Counsel Doctrine: Four Forms of Constitutional Ineffectiveness, 72 STAN.
L. REV. 1581, 1635 (2020) (discussing this pattern).

74. 140 S. Ct. 2590 (2020).
75. 140 S. Ct. 2594 (2020).
76. 139 S. Ct. 1112 (2019).
77. 477 U.S. 399 (1986) (prohibiting the execution of the mentally
incompetent as cruel and unusual under the Eighth Amendment).
78. Lee, 140 S. Ct. at 2593 (Sotomayor, J., dissenting).
79. Purkey, 140 S. Ct. at 2598-99 (Sotomayor, J., dissenting).
80. Lee, 140 S. Ct. at 2592-93 (Breyer, J., dissenting); see also Purkey,
140 S. Ct. at 2596-97 (Breyer, J., dissenting).

EIGHTH AMENDMENT

In Barr v. Lee74 and Barr v. Purkey75 the Supreme Court granted
the federal government’s emergency applications for relief and
summarily vacated several decisions by lower courts that would
have put federal executions on hold long enough for the lower
courts to address inmates’ Eighth Amendment challenges. In so
doing, the Court paved the way for the federal government to
execute individuals for the first time in 17 years. Barr v. Lee, like
last term’s decision in Bucklew v. Precythe,76 rejected an Eighth
Amendment claim that using pentobarbital sodium to execute
prisoners would constitute cruel and unusual punishment. And
Barr v. Purkey rejected without an opinion a federal inmate’s claim
that he was mentally incompetent and should not be executed
under Ford v. Wainwright.77 Both decisions were made overnight
and drew sharp dissents from multiple justices.
Justice Sotomayor, joined by Justices Ginsburg and Kagan,
dissented in Lee to criticize the majority’s decision as dangerously
speedy. Observing that the parties had produced hundreds of
pages of briefs and that the District Court had the benefit of two
weeks to deliberate before making its decision, Justice Sotomayor
believed that the majority’s overnight decision was made without
proper consideration.78 In Purkey, Justice Sotomayor, joined by
Justices Ginsburg, Breyer, and Kagan, would have held that the
Government had not met its heavy burden of vacating a stay based
on the ample evidence suggesting that Purkey’s Alzheimer’s Disease
left him unfit to be executed.79 Justice Breyer, joined by Justice
Ginsburg, wrote separately in both cases to emphasize the
problems of delay and arbitrariness that infect the capital
punishment regime and urged the Court “to directly examine the
question whether the death penalty violates the Constitution.”80
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“[T]he Fifth
Circuit had
erroneously
applied plainerror doctrine to
a preserved
error.”

PLAIN-ERROR REVIEW

The
Supreme
Court
unanimously vacated two Fifth
Circuit Court of Appeals cases this
Term to correct that Circuit’s
misapplication of plain-error
doctrine. In Davis v. United
States,81 the Supreme Court
issued a per curiam opinion to
clarify that plain-error review
applies to unpreserved factual as well as legal arguments. The
Fifth Circuit Court of Appeals had refused to even engage in a
plain-error analysis in Davis’s case, because his unpreserved
argument—that his state and federal offenses were part of the
“same course of conduct” such that his sentences should run
concurrently rather than consecutively under the federal
sentencing guidelines—was factual in nature. Noting that “there
is no legal basis for the Fifth Circuit’s [outlier] practice of
declining to review certain unpreserved factual arguments for
plain error,”82 the Supreme Court made clear that “[t]he text of
Rule 52(b) does not immunize factual errors from plain-error
review.”83
In Holguin-Hernandez v. United States,84 the Supreme Court
again unanimously vacated a Fifth Circuit Court of Appeals
decision in a case involving plain-error doctrine. This time the
Fifth Circuit had erroneously applied plain-error doctrine to a
preserved error. While on supervised release, HolguinHernandez was convicted of drug trafficking and sentenced to
five years in prison. The government asked the district court to
find that Holguin-Hernandez had violated the terms of his
supervised release and asked for an additional 12-to-18-month
consecutive sentence under the federal sentencing guidelines.
Holguin-Hernandez’s counsel argued that there was no reason for
additional prison time and asked the court to impose either no
additional time or less time than the government’s proposal. The
district court imposed a 12-month consecutive sentence,
drawing no further objections from defense counsel. HolguinHernandez appealed arguing that the 12-month sentence was
unreasonably long under 18 U.S.C. § 3553(a), but the Fifth
Circuit Court of Appeals held that he had not properly preserved
this claim because he failed to “object in the district court to the
reasonableness of the sentence imposed.”85
Justice Breyer, writing for the Court, held that a defendant
preserves an objection to the substantive reasonableness of a
sentence under 18 U.S.C. § 3553(a) by advocating for a shorter
sentence at the sentencing hearing. The majority first noted that
Federal Rule of Criminal Procedure 51, which lays out the
process for preserving claims of error, “intended to dispense with
the need for formal ‘exceptions’ to a trial court’s rulings.”86 Thus,

81. 140 S. Ct. 1060 (2020).
82. Id. at 1062.
83. Id. at 1061.
84. 140 S. Ct. 762 (2020).
85. 746 Fed. Appx. 403 (5th Cir. 2018) (per curiam).
86. Holguin-Hernandez, 140 S. Ct. at 766.
87. Id.
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when Holguin-Hernandez advocated for no additional sentence,
“judges . . . would ordinarily understand”87 that he was arguing
that a longer sentence would not achieve the purposes of
sentencing. “Nothing more is needed to preserve the claim that a
longer sentence is unreasonable.”88
Justice Alito wrote a brief concurrence, joined by Justice
Gorsuch, to emphasize that this case decided only that HolguinHernandez had properly preserved his generalized, substantive
unreasonableness claim, not that “a generalized argument in
favor of less imprisonment will insulate all arguments regarding
the length of a sentence from plain-error review.”89 This case, he
noted, did not address how to preserve a claim that the trial court
employed improper procedures, nor did it rule that HolguinHernandez properly preserved particular substantivereasonableness arguments.
STATUTORY INTERPRETATION

The Supreme Court considered two statutory interpretation
cases this Term, both of which resulted in unanimous decisions.
First, in Shular v. United States,90 the Supreme Court again
interpreted a sentencing enhancement in the Armed Career
Criminal Act (ACCA). The ACCA requires that those convicted
of unlawful possession of a firearm be given a minimum 15-year
sentence if they have three prior convictions for certain violent or
serious drug offenses.91 18 U.S.C. § 924(e)(2)(A)(ii) states that
“serious drug offenses” include any “offense under State law,
involving manufacturing, distributing, or possessing with intent
to manufacture or distribute, a controlled substance.”92 When
Shular pled guilty to being a felon in possession of a firearm, his
sentence was enhanced under the ACCA on the basis of prior
Florida drug convictions that involved selling cocaine and
possessing cocaine with the intent to sell it. Shular objected to
the enhancement, noting that Florida law does not require
knowledge of the illicit nature of the substance to convict. He
argued that “serious drug offenses” must have a mens rea
element, and Florida law offered only an affirmative defense
based on lack of knowledge. He encouraged the Supreme Court
to employ “a generic offense matching exercise” under which it
would “define the elements of the generic offenses identified in §
924(e)(2)(A)(ii), then compare those elements to the elements of
the state offense.”93 Because Shular’s prior offenses did not
contain a mens rea element, unlike the generic offense that likely
would have been produced by such an exercise, Shular hoped
that the Supreme Court would invalidate the sentence
enhancement.
The Supreme Court rejected his argument and held that §
924(e)(2)(A)(ii)’s “‘serious drug offense’ definition requires only
that the state offense involve the conduct specified in the federal
statute.”94 Writing for the Court, Justice Ginsburg reasoned that

88. Id.
89. Id. at 767 (Alito, J., concurring) (emphasis in original).
90. 140 S. Ct. 779 (2020).
91. 18 U.S.C. § 924(e) (2012).
92. 18 U.S.C. § 924(e)(2)(A)(ii).
93. Shular, 140 S. Ct. at 784.
94. Id. at 782.

drug offenses lack universal terminology, so one cannot read the
subsection and automatically conclude that it refers to generic
drug offenses. In this way, she explained, it is different from the
enumerated-offense clause of the ACCA’s “violent felony”
provision where the statute refers to “burglary, arson, or
extortion”—offenses that more readily lend themselves to a
generic-offense-matching analysis.
Further, the Court focused on the word “involv[e]” in the
statute, noting that it is “natural to say that an offense ‘involves’
or ‘requires’ certain conduct.”95 Had Congress intended to refer
to generic offenses, Justice Ginsburg reasoned, it would have
substituted “is” for “involving,” as it had done elsewhere within
the statute.96 Believing the statute to be sufficiently clear, the
majority also rejected Shular’s plea to invoke the rule of lenity.
Justice Kavanaugh wrote a brief solo concurrence to agree with
this last point and emphasize that “the rule of lenity [only]
applies when a court employs all of the traditional tools of
statutory interpretation and, after doing so, concludes that the
statute still remains grievously ambiguous, meaning that the
court can make no more than a guess as to what the statute
means.”97
In a second statutory construction case—Kelly v. United
States98—the Supreme Court reversed the convictions of those
involved in the notorious “Bridgegate” scandal,99 holding that the
federal fraud statutes only criminalize deceptive schemes that
have money or property as their object and that the prosecution
had not proven that the Bridgegate perpetrators had such goals.
In 2013 New Jersey’s then-Governor Chris Christie sought to
build a bipartisan coalition of mayors endorsing his reelection
campaign. When the mayor of Fort Lee refused to support the
Governor, two members of Gov. Christie’s political team
conspired with the Deputy Executive Director of the Port
Authority to punish him and send him a message. They planned
to reduce the typical three lanes reserved for Fort Lee’s drivers
entering the George Washington bridge to one lane, hired an
extra toll collector to ensure that drivers would still be able to
enter the bridge when the only lane’s toll collector needed a
break, mobilized government employees to funnel traffic into
one lane, devised a cover story that the lane shift was part of a
traffic study, told Port Authority engineers to collect some data to
support their cover story, and then watched as Fort Lee became
stuck in gridlock for four days.
When the scheme was uncovered, all three members of the
conspiracy were indicted on charges of wire fraud,100 fraud on a
federally funded program or entity,101 and conspiracy to commit
those crimes. One of the scheme’s participants pled guilty to
conspiracy and agreed to cooperate with the Government and
the other two defendants were found guilty at trial.

In a unanimous opinion
“[T]he Supreme
authored by Justice Kagan, the
Court reversed
Supreme Court reversed the
defendants’ convictions. The the convictions of
Court recognized that the those involved in
scheme was deceitful and
the notorious
corrupt, but noted that the
‘Bridgegate’
issue in the case was whether
scandal.”
the defendants committed
property fraud. Both the federal
wire fraud statute and the
federal-program-fraud statute require the Government to show
that the officials in question not only engaged in deception “but
that an ‘object of the[ir] fraud [was] “property.”’”102 As the
majority put it, the federal fraud statutes are not a mechanism
to police local and state officials, but rather are construed as
“limited in scope to the protection of property rights.”103 Cast
in this light, the Supreme Court made clear that corrupt
schemes violate the federal fraud statutes only when their aim
is to obtain money or property.
The Government offered two distinct, failing arguments that
the petitioners sought to obtain money or property. First, it
argued that the defendants’ plot intended to take control of the
bridge lanes themselves, and so had property as its object. The
Supreme Court rejected this argument by explaining that the
lane realignment was “a quintessential exercise of regulatory
power.”104 Referring to Cleveland v. United States,105 which had
reversed another set of federal fraud convictions predicated on a
public employee’s corruption, Justice Kagan noted that it is
settled that “a scheme to alter . . . a regulatory choice is not one
to appropriate the government’s property.”106
Second, the prosecution alleged that the defendants’ scheme
sought the Port Authority’s money because of the costs of
mobilizing its employees to effectuate the scheme. The Court did
not find that argument persuasive either, noting that misuse of
the government employees’ time and labor was not the
petitioners’ object but instead “only an incidental byproduct of
the[ir] scheme.”107 Justice Kagan reasoned that if this incidental
byproduct was enough to sustain a conviction, every regulatory
decision would be subject to prosecution since these decisions
tend to depend on the time and labor of government employees.
Such a result would be contrary to the Supreme Court’s repeated
instruction that federal prosecutors cannot police state and local
public officials’ conduct with federal fraud statutes. As the Court
put it, “federal fraud law leaves much public corruption to the
States (or their electorates) to rectify,”108 including the conduct at
issue in the Bridgegate scandal.

95. Id. at 785.
96. See, e.g., 18 U.S.C. §924(e)(2)(B)(ii).
97. Shular, 140 S. Ct. at 789 (Kavanaugh, J., concurring).
98. 140 S. Ct. 1565 (2020).
99. Kate Zernike, The Bridge Scandal, Explained, N.Y. TIMES, May 1,
2015, https://www.nytimes.com/2016/11/04/nyregion/georgewashington-bridge-scandal-what-you-need-to-know.html.
100. 18 U.S.C. § 1343.
101. 18 U.S.C. § 666(a)(1)(A).

102. Kelly, 140 S. Ct. at 1571 (quoting Cleveland v. United States, 531
U.S. 12, 26 (2000) (alterations in original)).
103. Id.
104. Id. at 1572.
105. 531 U.S. 12 (2000).
106. Kelly, 140 S. Ct. at 1572.
107. Id. at 1573.
108. Id. at 1571.
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“[T]he Supreme
Court issued
an important
immigrationhabeas decision
that may
effectively cut off
federal judicial
review for
millions of
people facing
summary
deportation.”

HABEAS CORPUS

The Supreme Court decided
one immigration-habeas case and
two post-conviction cases this
Term. In Department of
Homeland
Security
v.
Thuraissigiam, the Supreme
Court issued an important
immigration-habeas decision
that may effectively cut off
federal judicial review for
millions of people facing
summary deportation. In the
post-conviction context, the
Court decided Banister v. Davis,
which addressed the scope of the
successive petition barrier, and
McKinney v. Arizona, which considered the application of the
Court’s retroactivity doctrine.
Immigration Habeas
In Department of Homeland Security v. Thuraissigiam,109 the
Supreme Court rejected Suspension Clause and Due Process
challenges to statutory restrictions on the ability of an asylum
seeker to obtain federal habeas corpus review of expedited
administrative removal proceedings. In so doing, Justice Alito,
joined by the Chief Justice and Justices Thomas, Gorsuch, and
Kavanaugh, held that the Suspension Clause does not give
noncitizens an opportunity to resort to federal habeas corpus
review to assert their rights to remain lawfully in the country.
Thuraissigiam is a Sri Lankan national who crossed into the
United States without authorization and was apprehended
within 25 yards of the border. He sought asylum, but failed to
persuade immigration officials that he had a “credible fear of
persecution” if he was returned to Sri Lanka. As a result, he was
subjected to “expedited removal” under 8 U.S.C. § 1252(e)(2)
and was statutorily barred from seeking habeas review of the
“credible fear” determination in federal court under §
1252(a)(2)(A)(iii).
Thuraissigiam filed a federal habeas petition alleging that he
satisfied the credible-fear test but that he had been denied a full
and fair opportunity to demonstrate that in the administrative
process. He argued that the Illegal Immigration Reform and
Immigrant Responsibility Act (IIRAIRA) provision restricting his
ability to challenge the credible-fear determination in federal
court was unconstitutional and that he should be given a new
opportunity to present his asylum claim. The District Court
dismissed his claims, but the Ninth Circuit Court of Appeals
reversed after holding that § 1252(a)(2)(A)(iii) violates the
Suspension Clause. The Supreme Court majority disagreed and
reversed, instructing the lower court to dismiss Thuraissigiam’s
petition.
Justice Alito began the majority opinion by emphasizing the

109.
110.
111.
112.

140 S. Ct. 1959 (2020).
Id.
Id. at 1969.
Id. at 1976.
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limited nature of the Court’s analysis: both parties had agreed
that the fate of Thuraissigiam’s constitutional Suspension Clause
claim rested on whether the claim would have been cognizable
in 1789. Thus, the Court did not decide whether the scope of the
Clause has expanded since then. With that limitation in mind,
the Court rejected Thuraissigiam’s claim because habeas at the
Founding was “a means of contesting the lawfulness of restraint
and securing release”110 and did not encompass requests “to
enter or remain in a country or to obtain administrative review
potentially leading to that result.”111 For this reason, the majority
did not find the historical body of precedent Thuraissigiam
offered relevant since none of the cited cases demonstrated a
Founding-era conception of habeas as the appropriate tool for
permitting someone to enter, or potentially enter, a country. The
majority then dispensed with cases from the late 19th and early
20th century by interpreting them as based “not on the
Suspension Clause but on the habeas statute and the
immigration laws then in force.”112
As for Thuraissigiam’s Due Process argument, the majority
rejected the claim that he was owed more Due Process rights than
those who have yet to enter the country because he made it 25
yards beyond the southern border. Instead, Justice Alito wrote
that, “[w]hile aliens who have established connections in this
country have due process rights in deportation proceedings, the
Court long ago held that Congress is entitled to set the
conditions for an alien’s lawful entry into this country and that,
as a result, an alien at the threshold of initial entry cannot claim
any greater rights under the Due Process Clause.”113
Justice Thomas joined the majority but wrote a separate
concurrence to explain his understanding of the Suspension
Clause’s original meaning. According to him, the Founders
understood the habeas privilege “to guarantee freedom from
discretionary detention, and a ‘suspen[sion]’ of that privilege
likely meant a statute granting the executive the power to detain
without bail or trial based on mere suspicion of a crime or
dangerousness.”114 Because the expedited removal procedure in
the IIRAIRA does not authorize detention “based on mere
suspicion of a crime or dangerousness,”115 it does not, he wrote,
amount to a suspension.
Justice Breyer, joined by Justice Ginsburg, concurred only in
judgment and would have narrowly confined the case’s holding
to Thuraissigiam’s as-applied challenge for three reasons. First,
because Thuraissigiam was apprehended just 25 yards from the
border, he was owed less process than those who had established
residence in the United States. Second, although styled as raising
legal error, the concurrence understood Thuraissigiam’s petition
to be based on allegations of factual error, and the concurring
justices thought that precluding habeas review of removal
proceedings’ factual findings was permissible. Finally, Justice
Breyer emphasized that Thuraissigiam’s procedural claims
concern “not the outright denial (or constructive denial) of a
process, but the precise way in which the relevant procedures
were administrated,” which raises “fine-grained questions of

113. Id. at 1963–64.
114. Id. at 1983 (Thomas, J., concurring).
115. Id. at 1988.

degree” that are not the traditional function of the “‘limited role’
that habeas has played in immigration cases similar to this
one.”116
Justice Sotomayor, joined by Justice Kagan, dissented and
accused the majority of “flout[ing] over a century of this Court’s
practice.”117 She took issue with the majority’s attempt to frame
Thuraissigiam’s petition as claiming “a right to enter or remain in
a country.”118 Instead, she maintained that Thuraissigiam raised
mixed questions of fact and law and legal challenges to
procedural defects in the removal procedures, which are
precisely the kinds of claims that courts have historically
entertained in habeas proceedings. Justice Sotomayor also took
issue with the majority’s originalist approach, describing the
majority’s search for a common-law analogue at the time of the
Founding as “an exercise in futility”119 given that no analogous
immigration restrictions existed at the Founding. For the
dissenters, it was enough “that common-law courts at and near
the founding granted habeas to noncitizen detainees to enter
Territories not considered their own.”120 Finally, with respect to
Thuraissigiam’s Due Process claims, the dissent proclaimed that
“[n]oncitizens in this country … undeniably have due process
rights.”121 Given that “presence in the country is the touchstone
for at least some level of due process protections,”122 the dissent
regarded Thuraissigiam’s immigration status as no bar to his
claim for constitutional protections. Raising the alarm that the
majority’s contrary assertion lacked any sound limiting principle,
Justice Sotomayor warned that the majority’s holding “is not
administrable, threatens to create arbitrary divisions between
noncitizens in this country subject to removal proceedings, and,
most important, lacks any basis in the Constitution.”123
Post-Conviction Habeas
In Banister v. Davis,124 the Supreme Court held that a motion
to alter or amend a district court’s habeas judgment filed under
Federal Rule of Civil Procedure 59(e) does not qualify as a
successive petition. For Banister, the distinction was important
because it determined whether his appeal from the federal
district court’s denial of his habeas petition was timely filed. If his
filing was a motion to alter or amend the original judgment
under Rule 59(e), the 30-day time limit for filing an appeal
would be tolled until the federal district court ruled on the
motion, and his appeal would be timely. But the Fifth Circuit
Court of Appeals deemed his filing a successive habeas petition
and, as a result, dismissed his appeal as untimely. The Supreme
Court voted 7-2 to reverse the Fifth Circuit’s ruling and held that
Rule 59(e) motions are not successive petitions but are “part and
parcel of the first habeas proceeding.”125
In an opinion authored by Justice Kagan and joined by all but
Justices Thomas and Alito, the Court looked to historical
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117.
118.
119.
120.
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Id. at 1992 (Breyer, J., concurring in judgment only).
Id. at 1993 (Sotomayor, J., dissenting).
Id. at 1994.
Id. at 1998.
Id. at 2001.
Id. at 2012.
Id.
Id. at 2013.
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successive. As a historical matter,
the majority noted that Rule
the purposes of
59(e) was derived from the
the statutory
common-law
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of
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amending judgments; courts
petition
barrier
historically
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to conclude that
practice in habeas and nonRule 59(e)
habeas cases alike; and these
motions were routinely treated
motions are not
as “attendant on the initial
successive.”
habeas application”126 rather
than collateral or successive
attacks on a judgment.
Turning to the Antiterrorism and Effective Death Penalty Act’s
(AEDPA) purposes and the point of its successive petition barrier,
the majority noted that treating Rule 59(e) motions as part of the
initial habeas application furthers rather than undermines
AEDPA’s aims of “reducing delay, conserving judicial resources,
and promoting finality.”127 Rule 59(e) motions must be filed
shortly after the initial judgment, may not contain arguments
that could have been raised before, improve the efficiency of the
judiciary by permitting district courts to either quickly dispose of
meritless claims or rectify their mistakes before the appeal, and
consolidate appellate proceedings thereby avoiding piecemeal
appellate review. For these reasons, the majority noted, Rule
59(e) motions are different from motions for relief from
judgment under Federal Rule of Civil Procedure 60(b). A Rule
60(b) motion is a separate, collateral attack on a judgment that
can be filed long after the original federal district court decision,
and courts have historically treated 60(b) motions that raise new
substantive arguments as successive petitions in the habeas
context.128 The majority did not consider itself bound by the
Court’s previous holding in Gonzalez v. Crosby129 that
substantive Rule 60(b) motions are successive habeas petitions.
Instead, the majority announced that Rule 59(e) motions are
simply “a limited continuation of the original proceeding—
indeed, a part of producing the final judgment granting or
denying habeas relief.”130
The dissent, written by Justice Alito and joined by Justice
Thomas, chided the majority for putting too much stock in how
a motion is labeled and would have treated Banister’s motion
under the rubric set forth in Gonzalez for Rule 60(b) motions for
relief from judgment. Under that regime, if the motion asserts a
substantive habeas claim by attacking the court’s prior decision
on the merits, the dissenters would deem it a successive petition,

124.
125.
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127.
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140 S. Ct. 1698 (2020).
Id. at 1702.
Id. at 1707.
Id.
See Gonzalez v. Crosby, 545 U.S. 524 (2005).
Id.
Banister, 140 S. Ct. at 1710.
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but if it raises only a nonmerits,
procedural problem with the
underlying decision, it would not
be successive. Because Banister’s
motion
made
substantive
arguments, Justice Alito would
have deemed it successive and
the resulting appeal untimely.
Finally, in McKinney v.
Arizona,131 the Court confronted
a thorny retroactivity question that turned on whether an
Arizona resentencing procedure occurred on direct or collateral
review. In 1993, after having been convicted on two counts of
first-degree murder, James McKinney was sentenced to death
based on a judicial finding of the existence of aggravating
circumstances and a judicial determination that the aggravating
circumstances outweighed the mitigating circumstances. The
Arizona Supreme Court affirmed the sentence in 1996 after
conducting an independent review required by state law.
McKinney then sought federal habeas relief alleging that the
Arizona courts violated Eddings v. Oklahoma132 by refusing to
consider McKinney’s post-traumatic stress disorder as a
mitigating factor. In 2015 the Ninth Circuit Court of Appeals
sitting en banc agreed and sent the case back for Arizona to
correct its error. But the legal landscape on capital sentencing
had changed between 1996 and 2018 when the Arizona
Supreme Court issued its second decision. In 2002 the Supreme
Court held in Ring v. Arizona133 that the Sixth Amendment jurytrial right entitles capital defendants to a jury determination on
the existence of any aggravating circumstances that might qualify
them for a death sentence. And in 2016 the Supreme Court
decided Hurst v. Florida,134 which relied on Ring to strike down
Florida’s capital-sentencing scheme as impermissibly allowing a
judge to find aggravating circumstances independent of the jury’s
factfinding. McKinney argued that, because the Arizona Supreme
Court was now going to reopen his direct appeal, Ring and Hurst
should apply, and he should be entitled to a jury determination
on the aggravating circumstances. The state argued that
McKinney’s case was on collateral review and, thus, he was not
entitled to retroactive application of Ring and Hurst.135 The
Arizona Supreme Court agreed with the state, reweighed the
aggravating and mitigating circumstances, including
consideration of McKinney’s PTSD, and reinstated the death
sentence. McKinney petitioned for certiorari and the United
States Supreme Court, in a 5-4 decision, agreed with Arizona and
affirmed.
Justice Kavanaugh, joined by the Chief Justice and Justices
Thomas, Alito, and Gorsuch, held that Ring and Hurst did not

apply to McKinney’s case. The majority accepted the Arizona
Supreme Court’s statement that it was conducting an
independent review in a collateral proceeding, noting “we may
not second-guess the Arizona Supreme Court’s characterization
of state law.”136 The majority then held that the Arizona Supreme
Court had acted in accordance with Clemons v. Mississippi137
when it reweighed the aggravating and mitigating circumstances
itself, refusing McKinney’s attempt to distinguish Clemons
because his case concerned a court impermissibly ignoring a
mitigating circumstance whereas Clemons involved an improper
weighing of aggravating circumstances. According to the
majority, there is “no meaningful difference for purposes of
appellate reweighing between subtracting an aggravator from one
side of the scale and adding a mitigator to the other side.”138
Justice Ginsburg, joined by Justices Breyer, Sotomayor, and
Kagan, dissented from the majority’s refusal to apply Ring and
Hurst. The dissenters emphasized that the nature of McKinney’s
2018 proceeding before the Arizona Supreme Court “is a
question of federal constitutional law, not an issue subject to state
governance.”139 Observing that McKinney’s most recent
proceeding was analyzed de novo under the same docket number
and with the same docket entries as McKinney’s original appeal,
Justice Ginsburg wrote that “the Arizona Supreme Court was . . .
rerunning direct review to correct its own prior harmful error”140
such that Ring and Hurst should have applied.

131. 140 S. Ct. 702 (2020).
132. 455 U.S. 104 (1982) (holding that a capital sentencer may not
refuse as a matter of law to consider relevant mitigating evidence).
133. 536 U.S. 584 (2002).
134. 136 S. Ct. 616 (2016).
135. See Schriro v. Summerlin, 542 U.S. 348 (2004) (holding that Ring
does not apply retroactively on collateral review).
136. McKinney, 140 S. Ct. at 708.
137. 494 U.S. 738 (1990) (holding that a state appellate court can

uphold a death sentence based in part on an invalid or improperly
defined aggravating circumstance by reweighing the valid
aggravating circumstances against the mitigating evidence).
McKinney, 140 S. Ct. at 707.
Id. at 712 (Ginsburg, J., dissenting).
Id.
Torres v. Madrid, No. 19-292.
Jones v. Mississippi, No. 18-1259.
Van Buren v. United States, No. 19-783.
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A LOOK AHEAD

The 2020-21 Term features an interesting slate of criminal law
and procedure cases. In addition to addressing the retroactivity
of Ramos in Edwards v. Vannoy, the Court will consider Torres v.
Madrid and address whether an officer’s unsuccessful attempt to
detain a suspect by using physical force is a seizure or if the
officer’s use of force must be successful for an individual to be
seized under the Fourth Amendment.141 Next Term will also
include Jones v. Mississippi, in which the Court will consider
whether juveniles must be found “permanently incorrigible” to
be constitutionally sentenced to life in prison without parole
under the Eighth Amendment.142 And the Court will hear its first
big Computer Fraud and Abuse Act (CFAA) case in Van Buren v.
Unites States143 to address whether a person who is authorized to
access computer information for some purposes violates the
CFAA by accessing the same information for an improper
purpose.
The upcoming term’s criminal-law docket is also notable for
not including any cases concerning qualified immunity. During
the second half of the 2019-20 Term, America experienced a
widespread movement in support of racial equality and against
systemic injustice against Black Americans. Sparked by the police

138.
139.
140.
141.
142.
143.

killing of George Floyd, the Black Lives Matter movement
pushed police brutality and the laws and systems that facilitate it
into the public eye. So when a series of cases concerning the
scope of qualified immunity knocked on the Supreme Court’s
door, many wondered whether the Supreme Court would
answer. It did not.144 Dissenting from the denial of certiorari,
Justice Thomas indicated that he believes the qualified immunity
had become unmoored from its common-law roots and that
there “likely is no basis for the objective inquiry into clearly
established law that our modern cases prescribe.”145 We will have
to wait for another Term to see if a majority of the Court will
ultimately agree with him.

144. Baxter v. Bracey, 140 S. Ct. 1862 (2020).
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AJA ANNOUNCES GET INVOLVED
AN AMBITIOUS NEW MEMBERSHIP DEVELOPMENT CAMPAIGN
In a recent message to every current AJA member, then-President, Justice Robert Torres (Guam Supreme
Court) announced the launch of Get Involved, the Association’s ambitious program to double the size of
its membership. In doing so he said: “If AJA is to continue to be the pre-eminent voice of the judiciary, we
will need every existing member to GET INVOLVED in this ambitious campaign. We simply must have
more members to assume key roles in the organization for AJA to effectively continue to develop our
well-respected brands of: Judicial Excellence, Procedural Fairness, Making Better Judges, and advocate for
independent, accessible and fair courts. Getting and keeping judges involved in a member-driven, judgesonly professional association is becoming an increasingly difficult challenge. If AJA is to succeed in this
ambitious membership development campaign, every current AJA member must GET INVOLVED.”
To make it easier for AJA members to GET INVOLVED, they will be provided with a
straightforward toolkit outlining what each member can do in less than 10 minutes to recruit judges to
join AJA.
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Rethinking Appellate Standards
of Review for Video Evidence
Hon. Pierre H. Bergeron

W

e live in an era of instant replay. Every sports fan,
when witnessing a close play in a game, reflexively
thinks, “I wonder what the replay will show?” And
they can take comfort in the fact that the play will be showed in
slow motion from multiple different vantage points as we all
assess the correctness of the referee’s call. I recall watching the
2019 NCAA men’s basketball final (cheering on my law school
alma mater, UVA), when a play near the end of the game
occurred where a defender batted the ball out of bounds but the
replay ultimately showed that it barely grazed the tip of the finger
of the player dribbling the ball before it left the court. No human
referee watching that play in real time would have ever noticed
that, and it suggested this question to me—while the refs made
the right call after the video review, at what cost? Do we now
insist on absolute perfection in calls even when that requires
superhuman abilities, and is it worth all the attendant delay in
games and, frankly, in removing something for us to debate or
talk about afterwards?1
I have thought about that play often as I debate (usually with
myself) the wisdom of instant replay for sporting events, but I
have come to realize that it also carries lessons for our appellate
system and the overarching question of standards of review. In the
judiciary, we have recognized that absolute perfection comes with
a sometimes unacceptable cost—finality in proceedings. In other
words, litigation has to end at some point, even if that means that
we have to tolerate some imperfections and leave some litigants
still arguing about the result after the dust settles from the trial
proceeding. Trying to strike the right balance, we created various
standards of review to let appellate courts know when to more
closely review the trial court’s actions (de novo) and when to be
more deferential (abuse of discretion or clear error).
In our instant-replay culture, mindful of the ubiquity of video
coverage of almost every move we make, the basketball example
above more pointedly raises the question of what standard of
review should appellate courts use when assessing video evidence. In days gone by, several witnesses might have testified at
trial as to what they saw when the crime occurred, and appellate
courts rightly deferred to the jury or trial judge in their assessment of credibility of these witnesses. But now, in many cases, we
have video evidence of the crime (or other critical events) that we
can watch. Juries, like sports’ fans, expect to see the operative
events in slow motion from multiple angles so that they can eval-

uate what happened. As video evidence becomes an almost indispensable element of the modern trial, what does that mean for
the modern appeal?
As the perceptive reader might have guessed, courts do not
speak with one voice on this subject. Some appellate courts
apply a deferential standard of review to the trial court’s findings,
rooted in how appellate courts historically have reviewed evidentiary matters, whereas other courts gravitate towards de novo
review, as a pragmatic response to the power of video evidence.
I would submit, though, that more often than not, many courts
do not squarely acknowledge the standard of review on this point
and probably (maybe reflexively) default to a Potter Stewartesque “know it when you see it” perspective.
The debate on this point is real and legitimate, but it is important to have it in the open. Our appellate courts should be asking
the question of how should we review video evidence. We provide a summary below of the two main schools of thought on this
topic, and the policy justifications animating them.

Author’s Note: Hon. Pierre H. Bergeron Judge, Ohio First District Court of
Appeals. I am indebted to my law clerks, Abbey Aguilera and Tori Gooder for
their excellent assistance with this article.

Footnotes
1. Higgins v. Kentucky Sports Radio, LLC., 951 F.3d 728, 735 (6th Cir.
2020) (“Criticizing umpires serves other purposes, perhaps even
healthy ones. It allows fans to suppress two unwelcome thoughts:
that their team deserved to lose or that a lot of chance drives the fortunes of a team in a single-elimination tournament. How much better, after a dispiriting end-of-season loss, to be consoled by the
thought that your team was robbed.”).
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TRADITIONAL DEFERENCE

Courts applying deferential review to a trial court’s evidentiary
determinations regarding video recordings appear to do so on
grounds that largely mimic accepted justifications for deferential
review of a trial court’s credibility and factual determinations
generally. Because video-recorded evidence may be susceptible
(as with other types of evidence) to varying interpretations,
reviewing courts typically highlight the trial court’s unique vantage point for resolving these conflicts. Courts also justify deferential review because it preserves a trial court’s role within the
judicial system as the factfinder. By contrast, de novo review of
these issues could usurp the trial court’s traditional role, potentially prying open Pandora’s box. Finally, appellate courts remain
leery about the danger of making litigants essentially retry issues
on appeal, needlessly squandering judicial time and resources.
The Supreme Court of New Jersey recently rejected an appellate court’s application of de novo review to the trial court’s determination that a defendant invoked his right to silence for purposes of suppression of a video police interrogation. Although
the trial court relied solely on its review of the video recording in
reaching its determination, the appellate court saw the video differently, rejecting the trial court’s findings and making its own
factual determinations based on the defendant’s demeanor. Two

courts, two different perspectives, who wins? The New Jersey
Supreme Court resolved that dispute by rejecting the appellate
court’s application of de novo review, which it considered “at
odds with traditional principles limiting appellate review.”2 In
reaching this conclusion, the court emphasized that “our system
of justice assigns to our trial courts the primary role of factfinder”
and that role is especially well-suited to trial judges because of
their “ongoing experience and expertise in making factual rulings.”3 Moreover, the court pointed to the differing purposes that
trial courts and appellate courts served within our judicial system, which it viewed as integral to preserving judicial economy
and finality.4
The Indiana Supreme Court echoed similar reasoning in clarifying the standard of review for a trial court’s interpretation of
video evidence. Noting that “just like any other type of evidence,
video is subject to conflicting interpretations,”5 the court referenced heavily the fact that a trial judge views this evidence
“through the lens of his experience and expertise.”6 There, the
court ultimately determined that the trial judge’s experience and
expertise better equipped him to weigh the video recording and
assign it weight in relation to other available evidence than a
reviewing court, despite similar access to the video recording.7
The court refined this position a few years later by recognizing “a
narrow failsafe built into our [deferential] standard of review for
video evidence.”8 Despite affirming deferential review as the correct standard for appellate review of video-recorded evidence, the
court acknowledged that an appellate court need not blindly
defer to the trial court when the video evidence indisputably
contradicts the factfinder’s conclusion “such that no reasonable
person could view the video and conclude otherwise.”9 This suggests some malleability in the standard, but perhaps no more so
than in any other case where the appellate court concludes that
the trial court’s appraisal of the evidence cannot be squared with
the record.
The Florida Supreme Court embraced a similar exception,
cautioning that complete deference may not be reasonable under
all circumstances as it would sometimes produce absurd results:
“[W]e cannot expect officers to retain information as if he or she
were a computer. Therefore, a judge who has the benefit of

reviewing objective and neutral
“[D]eferential
video evidence along with officer
review for
testimony cannot be expected to
video evidence
ignore that video evidence simpromotes the
ply because it totally contradicts
10
the officer’s recollection.”
recognition of the
Where the video evidence is not differences in the
clear, or remains subject to varyroles [of] trial
ing interpretations, these courts
and
appellate
would apply deferential review.11
courts …”
From a normative perspective, deferential review for video
evidence promotes the recognition of the differences in the roles
that trial and appellate courts are meant to fulfill within the judicial system. When relying on this justification, courts emphasize
that appellate courts are not meant to make factual findings, but
rather to determine whether factual findings comport with the
record evidence. As the New Jersey Supreme Court put it, “the
customary role of an appellate court is not to make factual findings but rather to decide whether those made by the trial court
are supported by sufficient credible evidence in the record.”12
Thus, while video-recorded evidence may significantly reduce
the number of factual determinations made by the trial court,
this work still ultimately rests with them.13
Finally, reviewing courts’ preference for deferential review of
video-recorded evidence is also rooted in notions of judicial
economy and the necessity of finality for litigants. As one Texas
appellate court explained, deferential review of a trial court’s
determinations regarding credibility and weighing of the evidence allows for a single trier of fact, which in turn avoids costly
and unnecessary repetition of the trial judge’s work by an appellate court.14 “[O]ur [judicial] system does not require parties to
‘concentrate their energies and resources on persuading the trial
judge’ only to start over on appeal, treating the trial proceedings
as a ‘tryout,’ and requiring parties to ‘persuade three more judges
at the appellate level.’”15

2.
3.
4.
5.
6.

that deference to a trial court’s factual findings is warranted in the
absence of “clear error”).
10. See Wiggins, 209 So.3d at 1172, 1174 (“This would be an absurd
result that we cannot support.”); Love, 73 N.E.3d at 699 (noting that
deference absent indisputable contradiction between the fact finder’s
conclusion and the video presented a “workable approach”).
11. Love, 73 N.E.3d at 699-700.
12. S.S., 162 A.3d at 1060.
13. State v. Garcia, 301 P.3d 658, 663 (Kan. 2013) (“One can imagine
that the videotaping of an interrogation might greatly reduce the
number of facts that are disputed; it nevertheless remains the duty
of the district court to do the factfinding, not the appellate courts.”).
14. Baiza, 487 S.W.3d at 344.
15. State v. Castanedanieto, Nos. 5-18-00870-CR, 05-18-00871, 05-1800872-CR, 2019 WL 4875340, *1 (Tex. Ct. App. Oct. 3, 2019),
quoting Montanez v. State, 195 S.W.3d 101, 109 (Tex. Crim. App.
2006); see also State v. S.S., 162 A.3d at 1060 (“[N]otions of judicial
economy and finality call for a standard of review where appellate
courts defer to a trial court’s factual findings[.]”).

State v. S.S., 162 A.3d 1058, 1060 (N.J. 2017).
Id.at 1060.
Id.
Robinson v. State, 5 N.E.3d 362, 366 (Ind. 2014).
Id. at 367 (acknowledging that while the video record may speak for
itself, it is ultimately the trial judge’s experience and expertise that
ultimately determines how the evidence will be weighed); see also
Love v. State, 73 N.E.3d 693, 697-98 (Ind. 2017) (reiterating the
deferential standard articulated by Robinson v. State, 5 N.E.3d 362
(Ind. 2014)); Baiza v. State, 487 S.W.3d 338, 344-45 (Tex. Ct. App.
2016) (discussing appropriateness of deferential review in videotaped recordings because of the superior position of the trial judge
to make credibility determinations).
7. See Robinson, 5 N.E.3d at 366-67.
8. Love, 73 N.E.3d at 699.
9. Id.; see also Wiggins v. Florida Dept. Hwy. Safety and Motor Vehicles, 209 So.3d 1165, 1172-73 (noting that deference was not
required where video evidence was “hopelessly in conflict” and
would lead to an “absurd result”); see S.S., 162 A.3d at 1060 (noting

DE NOVO (OR AT LEAST SOMETHING CLOSE TO IT)

Generally, when selecting de novo review over a more defer-
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ential approach, appellate courts
begin their analysis with a cautionary tale about providing deference
to a trial court’s factual determinations. Trailing closely behind this
point is usually a caveat: when the
appellate court sits in a similar
position to review the content or
significance of video evidence as
the trial court below, the appellate
court may independently evaluate
that evidence under de novo
review.16 Now what appellate
courts deem a “similar” position is
up for debate, but ordinarily courts consider whether the trial
court primarily relied upon the video evidence, whether controlling facts contained within the video are in dispute, and the thoroughness of the trial court’s factual findings (some cases without
factual findings pave the way for de novo review).
For instance, in State v. Binette, the Tennessee Supreme Court
applied de novo review to the trial court’s factual findings underlying its conclusion that the officer possessed a reasonable suspicion to stop the defendant’s car. At the suppression hearing, the
defendant testified and the state played a video of the defendant’s
driving before the stop.17 Because the trial court made no reference to the defendant’s testimony in its findings below, the
Supreme Court found that the trial court relied solely upon the
video in making its findings.18 And thus, because no issues of
credibility existed, the court saw little problem with independently reviewing the video and drawing its own conclusions
about the officer’s stop.19 Trial judges should be mindful of this,
and if they are relying on credibility evaluations apart from the
video evidence, they should clarify that, which might persuade
the appellate court to afford greater deference.

The Colorado Supreme Court, on the other hand, in People v.
Madrid considered more than just credibility issues when it
applied de novo review to the trial court’s factual findings regarding whether the officer interrogated the defendant before giving
Miranda warnings and whether the defendant voluntarily waived
his Miranda rights. In Madrid, the court reversed the trial court’s
suppression of statements the defendant made during a recorded
police interview.20 In applying de novo review, the court stressed
it was in the same position to evaluate whether a Miranda violation occurred as the trial court below, highlighting case-specific
facts to support this proposition.21 First, the court noted that,
despite the trial court observing both a video recording of the
police interview and relevant police officers’ testimony at the suppression hearing, no disputed facts existed outside the video bearing on the issue of suppression, and thus the trial court’s decision
solely turned on the video evidence.22 And second, the court
hinted that the lack of detailed factual findings from the trial court
necessitated an independent review of the video anyway.23 Therefore, relying on these two circumstances, the court accordingly
applied de novo review to the trial court’s findings of fact.
The South Dakota Supreme Court invoked similar principles
in State v. Akuba, reviewing de novo the trial court’s factual findings concerning whether the defendant voluntarily consented to
the search of his car.24 At the suppression hearing, the state
admitted a video recording of the officer and the defendant’s conversation before the search, and both the defendant and the officer testified. In determining whether to apply de novo review, the
court emphasized that no dispute of fact about the defendant’s
consent existed since the defendant never testified about coercion or that he failed to give consent and the officer only
answered one question regarding consent—that the defendant
indeed consented.25 Moreover, just like in Madrid, the court here
highlighted the lack of factual findings, noting that even if the
court wanted to give deference to the trial court, it could not as

16. See State v. Binette, 33 S.W.3d 215, 217 (Tenn. 2000) (“The rationale
allowing an appellate court to review such evidence de novo without
a presumption of correctness is clear: the reviewing court is in the
same position as the trial court and is just as capable of reviewing
the evidence.”); People v. Madrid, 179 P.3d 1010, 1014 (Colo. 2008)
(“Thus, where the statements sought to be suppressed are audioand video-recorded, and there are no disputed facts outside the
recording controlling the issue of suppression, we are in a similar
position as the trial court to determine whether the statements
should be suppressed.”); State v. Akuba, 686 N.W.2d 406, 418 (S.D.
2004), quoting State v. Tuttle, 650 N.W.2d 20, 35, n. 11 (S.D. 2004)
(“The only other record evidence is the videotape, and ‘because we
had the same opportunity to review the videotape . . . as the trial
court,’ we review the issue of [defendant’s] consent de novo.”); Com.
v. Novo, 812 N.E.2d 1169, 1173 (Mass. 2004), quoting Com. v.
Prater, 651 N.E.2d 833, 839, n.7 (Mass. 1995) (“In this case, however, the judge’s findings are based almost exclusively on the videotape of [defendant’s] confession, and ‘we are in the same position as
the [motion] judge in viewing the videotape.”).
17. Binette, 33 S.W.3d at 216.
18. Id. at 220 (“Indeed, absolutely no reference was made to [defendant’s] testimony; the trial judge relied entirely on her own perceptions of what was depicted on the videotape.”).
19. Id. at 217 (“[W]hen a trial court’s findings of fact on a motion to sup-

press are based solely on evidence that does not involve issues of
credibility, appellate courts are just as capable to review the evidence
and draw their own conclusions.”); see also Novo, 812 N.E.2d at
1173, quoting Com. v. Bean, 761 N.E.2d 501, 507, n. 15 (Mass.
2002) (holding that because the lower court almost exclusively
relied upon video evidence to determine whether defendant’s confession was voluntary, the court could independently review the
“recorded confessions and make judgments with respect to their
contents without deference to the fact finder, who ‘is in no better
position to evaluate the[ir] content and significance.’”).
20. Madrid, 179 P.3d at 1013.
21. Id. at 1014.
22. Id. at 1013, 1016, quoting People v. Valdez, 969 P.2d 208, 211
(Colo. 1998) (“‘[W]hen the controlling facts are undisputed, the
legal effect of those facts constitutes a question of law which is subject to de novo review.’”); see also Bunnell v. State, 735 S.E.2d 281,
285 (Ga. 2013) (“When controlling facts discernible from a videotape are not disputed, our standard of review is de novo.”).
23. Madrid, 179 P.3d at 1014, 1016 (“[B]ecause the trial court did not
make detailed factual findings, we undertake an independent review
of the facts[.]”).
24. State v. Akuba, 686 N.W.2d 406, 418 (S.D. 2004).
25. Id.

“[W]hen the
appellate court
sits in a similar
position …
as the trial
court below,
the appellate
court may
independently
evaluate the
evidence …”
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the court below made no findings of fact to defer to.26 And thus,
despite other testimony offered at the hearing from both the
defendant and officer, the court held it could review the issue of
consent de novo since it possessed the same opportunity to
review the videotape as the trial court below.27
It’s important to point out that these courts are not embracing
a sweeping de novo standard in all cases with video evidence.
Much to the contrary, these opinions are limited to the particulars of the situations at hand, but they provide counsel with a
roadmap for how to argue that de novo review should be
adopted in those jurisdictions that remain on the fence.
WHERE DOES THAT LEAVE US?

I know there are at least a couple of cases during my tenure as
an appellate judge when the video evidence swayed me from
affirm to reverse (or vice versa). In these instances, the power of
the video evidence was simply impossible to ignore, regardless of
what standard of review governed. Even the staunchest supporters of deferential review would probably have allowed for such
meddling with the trial results when the video paints a decisive
picture.
Powerful policy justifications animate both sides of this
debate. And, overall, there is some need for flexibility here. The
Indiana Supreme Court in 2014 said that “[w]hile technology
marches on, the appellate standard of review remains constant.”28 A few years later, however, it acknowledged that perhaps
the normal standards of review were not quite up to the task, recognizing a “narrow failsafe built into our standard of review for
video evidence.”29

26. Id. at 417-18 (“We have no findings of historical fact to which the
clearly erroneous standard applies. Therefore, our task involves an
application of the facts to the law, and that review is de novo.”).

At some point, however, this might just morph into Potter
Stewart land. And I say that not to be critical of the Indiana
Supreme Court; much to the contrary, it is a recognition of the
vexing nature of the problem. But the important takeaway is that,
whatever side of this debate you prefer, or however you might
fashion a new and improved standard of review, courts need to
be candid about this standard-of-review point. After all, the standard of review in a lot of these cases can prove dispositive. The
parties need to understand what they have to work with, and the
trial courts likewise need to internalize what is being asked of
them (for example, if the appellate court faults the trial court for
a lack of findings). I look forward to seeing this debate unfold,
and to potential innovative ways to approach this evidence that
is becoming prevalent in the modern appeal.

Judge Pierre Bergeron was elected to Ohio's First
District Court of Appeals in November 2018 after
a career as an appellate litigator (which included
two U.S. Supreme Court arguments). He contributes regularly to the AJA's Procedural Fairness
Blog as well as to the Appellate Advocacy Blog. The
Ohio Supreme Court recently appointed Judge
Bergeron to its Wrongful Conviction Task Force,
and he has written and spoken recently on issues related to judicial
reforms.

27. Id. at 418.
28. Robinson v. State, 5 N.E.3d 362,365 (Ind. 2014).
29. Love, 73 N.E.3d 693, 699.
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CANON CONVERSATIONS • A COURT REVIEW COLUMN

Ethical Judicial Culture
Cynthia Gray

T

he problems that roil society affect the judiciary. Most
recently, an uncontained virus challenged courts to perform
their duties remotely for a time and then safely when they
reopened. The #MeToo movement forced judicial systems to
reckon with their past negligence and adopt reforms to do better
in the future. And the racial justice movement of 2020 prompted
commitments from state courts to, for example, “look afresh at
what we are doing, or failing to do, to root out any conscious and
unconscious bias in our courtrooms; to ensure that the justice
provided to African-Americans is the same that is provided to
white Americans; to create in our courtrooms, our corner of the
world, a place where all are truly equal.”1
Individual judges willing to take up the challenge of justice
movements must remember the ethical restrictions that require
both impartiality and the appearance of impartiality to protect
the judiciary’s credibility. For example, judicial ethics committees
have warned judges not to delegate the judiciary’s message to
others by joining the millions demonstrating about numerous
causes across the country. Judges have been advised not to take
part even in such legal community events as “A Silent March of
Black Female Attorneys of Connecticut”2 or a bar association’s
silent “walk for justice.”3 Advisory opinions that do not prohibit
marching outright condition participation on a daunting list of
criteria.4 The general public can protest and declare their view of
a just result in a case without waiting for proof beyond a reasonable doubt. In contrast, judges cannot risk the neutrality that
gives the public confidence in their ability to preside with an
open mind over those contentious cases.

Footnotes
1. Letter from the Seven Justices of the Massachusetts Supreme Judicial
Court to Members of the Judiciary and the Bar (June 3, 2020)
(https://www.mass.gov/news/letter-from-the-seven-justices-of-thesupreme-judicial-court-to-members-of-the-judiciary-and).
The
National Center for State Courts has collected statements on racial
justice made in 2020 by court leaders and courts on its website at
https://www.ncsc.org/newsroom/state-court-statements-on-racialjustice.
2. Connecticut Informal Opinion 2020-3 (https://jud.ct.gov/Committees/ethics/sum/2020-03.pdf).
3. New York Advisory Opinions 2020-92/93 (https://www.nycourts.gov/
legacyhtm/ip/judicialethics/opinions/20-92_20-93.htm).
4. The Center for Judicial Ethics has summaries of judicial ethics opinion on judges’ and court staff participating in demonstrations and
other issue-related community events on its website at
https://www.ncsc.org/__data/assets/pdf_file/0027/42588/JudicialParticipationinMarches.pdf
5. See https://www.americanbar.org/groups/professional_responsibility/publications/model_code_of_judicial_conduct/model_code_of_ju
dicial_conduct_canon_2/rule2_3biasprejudiceandharassment/. Most
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PROFESSIONAL WORKPLACE

Although systemic issues of bias must be broadly remedied by
the courts, the enforcement of the strong judicial ethics canons
already in place can address specific, frequently high-profile incidents of sexual misconduct or racist behavior. Rule 2.3(B) of the
2007 American Bar Association Model Code of Judicial Conduct
provides:
A judge shall not, in the performance of judicial duties,
by words or conduct manifest bias or prejudice, or engage
in harassment, including but not limited to bias, prejudice,
or harassment based upon race, sex, gender, religion,
national origin, ethnicity, disability, age, sexual orientation,
marital status, socioeconomic status, or political affiliation,
and shall not permit court staff, court officials, or others
subject to the judge’s direction and control to do so.5
Recent examples of sanctions under this rule are as follows:
• A judge who asked a sexual assault victim, “Close your
legs? Call the police? Did you do any of those things?”6
• A judge who told an assistant district attorney, “I don’t
care what anybody wears, Ms. McKeegan, if you wear yoga
pants to court, it’s okay with me.”7
• A judge who told two female assistant district attorneys
in the hallway, “I have the biggest balls in the courthouse.”8
• A judge who gave a female judge and four female court
staff a “Gag Order, Esquire” patch.9
• A judge who said during a domestic violence case, “On
a lighter note, I can take judicial notice that women can
drive you crazy.”10

jurisdictions have adopted a version of this rule.
6. In the Matter of Russo, 231 A.3d 563 (New Jersey 2020) (removal
for this and other misconduct).
7. In the Matter of Gerber, Determination (New York State Commission
on Judicial Conduct June 27, 2020) (http://cjc.ny.gov/Determinations/G/Gerber.Howard.2020.06.17.DET.pdf) (admonition for this
and other misconduct).
8. Inquiry Concerning Bennett, Decision and Order (California Commission on Judicial Performance March 25, 2020) (https://cjp.ca.gov/wpcontent/uploads/sites/40/2020/03/ Bennett_Censure_3-25-20.pdf)
(censure for this and other misconduct).
9. In the Matter of Potter, Stipulation and Order of Consent to Public
Admonishment (Nevada Commission on Judicial Discipline September 30, 2020) (http://judicial.nv.gov/uploadedFiles/judicialnvgov/
content/Discipline/Dicisions/2020_09_30_CaseNo2019-182-P.pdf).
10. Inquiry Concerning Laettner, Decision and Order (California Commission on Judicial Performance November 6, 2019)
(https://cjp.ca.gov/wp-content/uploads/sites/40/2019/11/
Laettner_DO_Removal_11-06-19.pdf) (removal for this and other
misconduct).

• A judge who described his court reporter to prospective
jurors as, “Quite tall,” and “very pretty,” adding, “[you will]
enjoy looking at her.”11
• A judge who asked a female deputy district attorney,
“What kind of Asian [are you]?”12
• A judge who told an African-American defendant to stop
“shucking and jiving.”13
• A judge who referred to Caucasian and African-American defendants as “crackers” and “homeboys.”14
• A judge who told a reporter, “The young black men –
and it’s primarily young black men rather than young black
women – charged with felony offenses, they’re not getting
good advice from their parents. Who do they get advice
from? Rag-tag organizations like Black Lives Matters, which
tell you, ‘Resist police,’ which is the worst thing in the
world you could tell a young black man . . . they teach contempt for the police, for the whole justice system.”15
• A judge who said to a courtroom audience, “the Grand
Wizard of our Supreme Court said we have to wear these
masks,” or words to that effect.16
• A judge who, when complaining to law enforcement
about trucks associated with a solar farm project that was
next to property owned by her family, said, “None of them
had driver[‘s] licenses, since they are Mexican.”17
It is reasonable for the public to believe that judges who say
such things are less likely to listen to and believe people like
those they singled out for extraneous comments and disrespectful presumptions. The sanctions issued demonstrate to the public and remind judges that the judiciary does not tolerate harassment or bias. To protect the credibility to the judiciary, the cases
do not accept “just joking” as an excuse or require proof of intentional bias before sanctioning its expression.
The cases illustrate that the best way for individual judges to
avoid any suggestion of harassment or bias is to resist the urge to
play for laughs, to shun references to personal characteristics,
and to examine their vocabularies for stereotypes. A strictly business courtroom and courthouse may seem unnecessarily solemn,
but a casual, informal culture leads to gaffes, ill-advised attempts
at humor, and careless comments. Rigorous professionalism in
the workplace better supports claims of judicial neutrality than
does an over-familiar atmosphere that may make traditionally
marginalized staff, lawyers, litigants, and judges feel left out,
uncomfortable, and discriminated against.

11. Id.
12. Id.
13. Inquiry Concerning Bennett, supra n. 8.
14. Disciplinary Counsel v. Burge, 134 N.E.3d 153 (Ohio 2019) (sixmonth suspension of former judge’s law license for this and other
misconduct).
15. Public Warning of McSpadden (Texas State Commission on Judicial
Conduct November 12, 2019) (http://www.scjc.texas.gov/
media/46781/mcspadden18-0682pubwarn111219.pdf).
16. Re Ledsinger (Tennessee Board of Judicial Conduct September 28,
2020)
(http://www.tncourts.gov/sites/default/files/docs/jere_
ledsinger_reprimand_2020_09_28.pdf) (reprimand).
17. Public Warning of Plaster and Order of Additional Education (Texas
State Commission on Judicial Conduct August 12, 2020)

IF YOU SEE SOMETHING,
SAY SOMETHING

It is not enough for individual
judges to avoid harassment or
biased behavior themselves, and
the absence of an effective
requirement that judges confront
other judges’ misconduct is an
obvious deficiency in judicial
ethics. Rule 2.15 of the model
code does provide:18

“A strictly
business
courtroom . . .
may seem
unnecessarily
solemn, but a
casual, informal
culture leads
to gaffes, illadvised attempts
at humor,
and careless
comments.”

(A) A judge having knowledge that another judge has
committed a violation of this
Code that raises a substantial
question regarding the judge’s
honesty, trustworthiness, or fitness as a judge in other
respects shall inform the appropriate authority. . . .
(C) A judge who receives information indicating a substantial likelihood that another judge has committed a violation of this Code shall take appropriate action.

Despite the “shall” language, the rule is almost never the basis
for discipline, and many advisory opinions approve a passive
approach that allows judges to believe that, unless they are an
eyewitness to an offense that should result in removal, they can
stick their heads in the sand. However, when a scandal finally
breaks, the public is unlikely to believe that other judges knew
nothing and readily believe they covered up for a colleague. The
code is only the minimum required; judges are not prohibited
from doing more in the interests of public confidence.
The appearance of a country club judiciary should be replaced
with an ethos of bystander intervention where judges resist inappropriate slights, innuendos, and microaggressions directed to
other people by other judges.19 This does not presume bigotry by
the other judge but recognizes that unconscious bias will remain
unconscious unless its expression becomes a teachable moment.
However awkward and uncomfortable, judges need to learn to
say to other judges, “Let her speak,” “That is not funny,” and
“That is not appropriate” in response to interruptions, off-color
jokes, inappropriate compliments, careless clichés, or thoughtless affronts.
Further, while judges should not report every bit of court-

(http://www.scjc.state.tx.us/media/46805/plaster19-1857publicwarning-oae.pdf).
18. See https://www.americanbar.org/groups/professional_responsibility/publications/model_code_of_judicial_conduct/model_code_of_j
udicial_conduct_canon_2/rule2_15respondingtojudicialandlawyermisconduct/.
19. Microagressions “are the thinly veiled, everyday instances of racism,
homophobia, sexism (and more) that you see in the world. Sometimes it’s an insult, other times it’s an errant comment or gesture.” A.
Limbong, Microaggressions Are a Big Deal: How to Talk Them Out and
When to Walk Away, NPR (June 2, 2020) (https://www.npr.org/
2020/06/08/872371063/microaggressions-are-a-big-deal-how-totalk-them-out-and-when-to-walk-away).
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house gossip, there is often a lot of truth in hearsay, and some
kind of follow-up is necessary for anything but the most obviously scurrilous rumor. The kind of evidence needed to prove
judicial misconduct may only be discoverable by the agency constituted for that purpose and the kind of pattern of misconduct
that requires discipline may only be discernable if enough single
incidents are reported.
There will be no rapid post-pandemic return to normal for the
courts; long-term changes such as more technology and handwashing will be required. Similarly, forgetting the recent lessons
learned from the #MeToo and racial justice movements is not an
option for the courts.

FLYING COLORS

Since October 1990, Cynthia Gray has been director of the Center for Judicial Ethics, a national
clearinghouse for information about judicial ethics
and discipline that is part of the National Center
for State Courts. (The CJE was part of the American Judicature Society before that organization’s
October 2014 dissolution.) She summarizes recent
cases and advisory opinions, answers requests for
information about judicial conduct, writes a weekly blog (at
www.ncscjudicialethicsblog.org), writes and edits the Judicial Conduct
Reporter, and organizes the biennial National College on Judicial Conduct and Ethics. She has made numerous presentations at judicial-education programs and written numerous articles and publications on
judicial-ethics topics. A 1980 graduate of the Northwestern University
School of Law, Gray clerked for Judge Hubert L. Will of the United
States District Court of the Northern District of Illinois for two years
and was a litigation attorney in two private law firms for eight years.

The theme answer’s first parts signify
purity, hardiness, and vigilance.

by Judge Vic Fleming

Across
1 Grades that would get you kicked out
of law school
5 Buds
9 First name in parenthood, often
13 First name in animation
14 Anti-flooding device
15 Significant stretches
16 Brunei’s continent
17 Law firm’s specialties
18 What snobs may put on
19 North Dakota region or cowboy folk
song inspired thereby
22 Admiral’s charge
23 Give off
24 Puppeteer Tony
28 Draw out, as facts from a witness
32 Pops, as questions to a witness
36 ___ the jury
38 Tickle the funny bone of
39 They are colorless, lack hemoglobin,
and contain nuclei
42 ___ Dame
43 ___ it over
44 “Don’t change,” to editors
45 Earth’s shape, roughly
47 Track competition
49 El ___
51 Ayn Rand’s “___ Shrugged”
56 What many a wage earner does for a
living
61 “Arrivederci” alternative
62 Midway alternative
63 “Casablanca” character
64 Land of the llama
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65
66
67
68
69

Ambiance factor
Vending machine feature
Calligraphers’ supplies
Early garden
Actress Daly

1

2

3

4

6

7

8

9

13

14

15

16

17

18

19

Down
1 Bud of Snow White
2 Exhibit prop
3 Omit from pronunciation
4 “Blank” look
5 Papa, in Paris
6 Assert, in a pleading
7 ___ of court
8 “Open ___”
9 Scheduled feedings
10 Singer India.___
11 William & ___ Law School
12 “If the law supposes that, ...
the law is a ___”: Dickens
14 Loo
20 Part of FWIW
21 Spring bloom
25 Police alert, initially
26 Biscuit alternative
27 Cheerlessness
29 Have a ___ following
30 Capri or Wight
31 LSAT’s “T”
32 Barley bristles
33 “Little ___ of Horrors”
34 ___ and kin
35 Taxing
37 Age-old tales
40 Like a moon-lit crop circle

5

20

12

29

30

31

53

54

55

23
24
33

34

25

26

27

36

35

39

28
37

40

38
41

43

42
45

56

44
47

46
49

48

50

57

51
58

59

52

60

61

62

63

64

65

66

67

68

69

41
46
48
50
52
53
54
55
56
57
58

11

21

22

32

10

‘50s White House monogram
Cipher, as a message
Seadog
___ and aahed
‘60s dance
Candy on a stick, casually
Fire investigator’s concern
Blade site
Muy ___
Bird symbolizing happiness
Netlike fabric

59 “Battlefield Earth” author
Hubbard
60 ___ Lingus
61 “Market basket” cost
meas.

Judge Fleming is a widely published
cruciverbalist. Send questions and
comments to judgevic@gmail.com.
Solution is on page 107.
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The Resource Page
HELPFUL RESOURCES ON BIAS
AMERICAN BAR ASSOCIATION

The ABA maintains an impressive collection of materials under its “Perspectives”
online page. It provides a clearinghouse for
a variety of content on equity and the
improvement of the judicial system.
Recently, it examines the issues regarding
how pretrial incarceration affects the
integrity of the courts, the status of police
civil rights litigation, and a good set of articles dealing directly with the wider questions of race and the American legal system. The materials are written by a diverse
group of expert academics, jurists, analysts, and ABA staff.
https://www.americanbar.org/advocacy/
justice-system/perspectives/
NATIONAL JUDICIAL COLLEGE

“As our nation grapples with the principles of diversity, equity, and inclusion,
there has never been a more opportune
time to take an honest look at the implicit
biases we each have undoubtedly inherited.” This how the NJC introduces its
timely webinar called “Mirror, Mirror On
the Wall, Who’s the Least Biased of Us All?”
It is free and it is worth watching for its 90
minutes. It is led by a great panel, including Chief Judge Roger L. Gregory of the
United States Court of Appeals for the
Fourth Circuit, Gerald H. Goldstein, Esq.
of Goldstein & Orr, San Antonio, Texas,
Rachel D. Godsil, Co-Founder and CoDirector of Perception Institute, Professor
of Law and Chancellor’s Scholar at Rutgers
Law School, and moderated by Justice Luz
Elena D. Chapa of the Texas Fourth Court
of Appeals. It actively addresses how
implicit bias, identity anxiety, and stereotypes affect members of the bar and the
judiciary, including at the appellate level,
and how we can improve the public’s trust
and confidence in our systems. It seeks to
help identify unconscious bias in ourselves
and others that may alter our decisionmaking process in our work and daily
lives.
https://www.judges.org/courses/mirrormirror-on-the-wall-whos-the-least-biasedof-us-all/?utm_source=Judicial+Edge&
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utm_campaign=07ee42ab8cEMAIL_CAMPAIGN_2019_1_31_2019_
COPY_01&utm_medium=email&utm_
term=0_245b20c264-07ee42ab8c253833089&mc_cid=07ee42ab8c&mc_
eid=316dca76bc
ONLINE COURTROOM PROJECT

Ready for a jury trial totally online?
Probably not, but there are ways to get
help. The Online Courtroom Project
(“OCP”) is described as an advisory task
force on the psychological, behavioral,
communication, and technical elements of
online courtroom operations for criminal
and civil matters. The OCP provides
research and recommendations to the
courts and the legal profession to improve
the efficacy of online operations in all
aspects of the criminal and civil litigation
process, including pretrial, alternative dispute resolution (ADR), and the trial. It is
made up of a wide-ranging group of professional jury trial consultants who are trying to help us adapt to the emerging online
world of litigation. The information and
articles are all helpful to all of us facing the
future of remote justice. One describes
how remote jurors explain that it was a less
stressful experience than being live in a
courtroom. Another addresses the question of how a court can deal with right to
confrontation issue when having remote
witnesses. There is even a bench guide for
judges about conducting fair remote hearings. There seems to be something for
everyone.

and to help both businesses and insurers
alike reach a quick resolution. Called the
Initial Discovery Protocols for COVID-19
Insurance Claims project, it is focused on
formalizing pattern rules or agreements to
get information earlier, frame the issues
faster, and determine the best cases for
easy resolution. Our civil courts will
undoubtedly see growing claims in this
area and the need for efficient discovery.
The project is modeled on other efforts
that successfully addressed litigation specific to natural disasters. It will be a great
benefit for courts to have access to such
background as the new wave of insurance
cases begins to take hold.
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STRUGGLING BUSINESSES, THEIR
INSURERS, AND THE PANDEMIC

The Institute for the Advancement of
the American Legal System (IAALS) in
Denver has served as a longstanding mainstay for valuable research, data, and information to benefit judges. Earlier this year,
it announced a new project to help courts
more quickly resolve the anticipated wave
of business interruption insurance cases
stemming
from
COVID-19-related
closures and losses. The project will
develop discovery protocols specific to
these cases, to reduce conflict and cost,

COVID-19 AND STATE COURTS
The National Center for State
Courts is collecting information
on a variety of ways that COVID19 has impacted the courts. Just
go to https://www.ncsc.org/ and
you will see among other things,
links to State Court COVID-19
websites and information on how
states are dealing with jury trials
and in-person proceedings.

