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When Justice Behaves Unjustly:
Addressing Sexual Harassment in the Judiciary
Jaime A. Santos

A

s the last 18 months have demonstrated, there is virtually no American workplace where female employees
can rest assured that they can focus their energy on
work without fear that they could be sexually harassed.1 There
is no industry or profession that “knows better,” even though
there are a number of industries and professions that plainly
should know better.
We have seen public reports of alleged sexual harassment
involving members of the media (by some of the same individuals who break news about this very topic2), members of
Congress (by individuals tasked with enacting legislative protections from harassment3), members of the legal profession
(by partners at firms that specialize in harassment investigations and defense4), and countless other professions. The judiciary, unfortunately, is no different.
The issue of sexual harassment in the judiciary came to
national public attention last year when the former Chief

Judge of the United States Court of Appeals for the Ninth Circuit, Alex Kozinski, was accused of sexual misconduct by
more than a dozen women. The accusers included numerous
former Ninth Circuit law clerks, judicial externs, lawyers, a
former federal judge, and a law professor.5 But while Kozinski’s misconduct is perhaps the most well-publicized, it is far
from the only reported instance of alleged inappropriate sexual behavior within judicial chambers. Recent years have
seen press reports of numerous allegations against state and
federal judges, often accompanied by resignations or settlements of harassment claims, in Nebraska,6 New York,7 Montana,8 Pennsylvania,9 Kansas,10 and California,11 just to name
a few.
To be clear, sexual harassment in the judiciary is not limited
to inappropriate behavior by judges. Over the past year that my
colleagues and I12 have been working collaboratively with the
federal judiciary to study and address these issues, we have
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men can likewise be the subject of unwanted sexual advances,
sexual assault, and other harassing behavior in the workplace.
Indeed, when men experience harassment, it can be particularly
difficult for them to report it because they fear ridicule and retaliation. This essay, however, focuses primarily on women’s experiences with harassment given the greater frequency with which
women experience harassment because of their comparative lesser
power and representation in many professional workplaces,
including judicial employment. And women of color, members of
the LGBT community, women who are disabled, and women from
other historically marginalized groups are particularly vulnerable
to workplace harassment in all of its invidious forms.
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The colleagues to which I am referring include Deeva Shah, Sara
McDermott, Kendall Turner, Claire Madill, Priya Srinivasan, and
Laura Ferguson. Earlier this year, we formalized our group and
started an organization, Law Clerks for Workplace Accountability,
whose mission is to ensure that the federal judiciary provides a
safe workplace environment, free of harassment, for all employees
and to assist the judiciary in reaching this goal. We have also
received considerable support and assistance from countless other
women, including Leah Litman, Emily Murphy, Kathy Ku, Dahlia
Lithwick, and Heidi Bond, all of whom bravely came forward publicly about their own experiences with harassment in the judiciary.

spoken with numerous women who experienced or witnessed
sexually inappropriate treatment by their co-clerks, by other
chambers staff, or by court staff. The issue transcends job title
and jurisdiction, and to find a solution (or at least to make
progress), we must do so as well.
WHY DOES HARASSMENT OCCUR WITHIN THE
JUDICIARY?

conduct, and the culture of the
judiciary. And that is what my
colleagues and I have spent the
last year trying to do.
DEVELOPMENTS AT THE
FEDERAL AND STATE LEVELS

Law clerks
are typically
employed at the
beginning of
their career,
when they are
most vulnerable
and the risk of
retaliation is
perhaps most
acute.

We cannot change the nature or inherent qualities of judicial
employment—nor should we. But what we can change are the
policies that govern employment within the judiciary, the procedures for reporting misconduct, the training that members of
the judiciary and judicial employees receive about workplace

Numerous jurisdictions have
begun to examine their own policies, procedures, and training
programs related to harassment
and workplace misconduct.
At the federal level, the first
jurisdiction to take action was
the District of Utah, in an effort
spearheaded by former Chief
Judge David Nuffer. Judge Nuffer began focusing on this issue
in 2017, even before the public reports of sexual misconduct by
Alex Kozinski. To determine the scope of any harassment concerns faced by employees, he and his staff sent a short survey
to all court employees, including judges, asking about
instances of sexual harassment that they had observed or experienced. Because of the significant number of responses to the
survey (119 of 200 recipients completed it), Judge Nuffer
engaged a management consultant to provide analysis and recommendations, and he convened a working group to develop
and implement action items based on those recommendations.
The working group has focused on strengthening the workplace by, among other things, educating employees on harassment and the consequences for misconduct, nurturing a culture of psychological and physical safety for all, building trust
and respect, encouraging and promoting more women into
leadership roles, reducing barriers for reporting, and providing
additional training for staff responsible for fielding complaints
and addressing employee disputes.
In 2018, other groups within the federal judiciary began to
study and address these issues. The Federal Judicial Center
(FJC) revamped its training programs and developed new ones,
including computer-based modules for new law clerks to take
before starting their clerkships. The FJC also has conducted
training programs for countless groups of judges. The Chief Justice of the United States directed the Administrative Office of the
U.S. Courts to convene a working group to study these issues
and propose recommendations to address deficiencies in the federal judiciary’s current policies and reporting procedures.16 The
Chief Justice recently highlighted the working group efforts in
his year-end report on the federal judiciary.17 Based on the working group’s recommendations, the Judicial Conference of the
United States has proposed revisions to the Judicial Code of
Conduct and to the Rules Governing Judicial Conduct and Dis-
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Individuals who work for the judiciary—and particularly
judges—are vested with the solemn responsibility of ensuring
equal justice under the law for all, including in harassment and
discrimination cases. So why does harassment happen in the
judiciary?
As it turns out, despite the stringent codes of conduct that
bind judges and judicial employees, employment within the
judiciary (and particularly within judicial chambers) has all of
the hallmarks of a workplace environment that makes harassment more likely, and that makes speaking up against harassment nearly impossible:
• There is a massive power differential between judges and
employees, and a strict hierarchical structure in which
chambers employees have a single supervisor.
• Judicial chambers are almost entirely autonomous, and
chambers employees are often isolated from others for most
or all of the day. As retired federal judge Nancy Gertner
described it, “It is as if each chambers is a fiefdom, with its
own rules and norms.”13
• In many jurisdictions, there is significant turnover in chambers, with new clerks joining every year or two.
• Leadership is frequently male-dominated (certainly in the
federal system, although some states are making significant
inroads in the gender diversity of the bench14).
• Law clerks are typically employed at the beginning of their
career, when they are most vulnerable and the risk of retaliation is perhaps most acute. They also reasonably expect and
rely on mentorship by their judge and a supportive community of the judge’s law clerk family for their entire career.
• There are unique requirements of confidentiality, a culture of
non-disclosure, and relationships between judges and
employees “mostly built on worshipful silence.”15
• The judiciary generally has a strong desire to avoid any public disclosure of wrongdoing in the interests of maintaining
public confidence.
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ability Proceedings.18 And the
Administrative Office of the U.S.
Courts has recently hired a Judicial
Integrity Officer, who will be able to
spearhead these efforts on a permanent basis.19
Several of the Circuits, including
the Seventh, Ninth, and D.C. Circuits, have begun to take action as
well by revising their policies governing confidentiality, procedures
for reporting misconduct, and training for new employees and judges.
Three particular innovative developments to note from these efforts:
First, the Ninth Circuit created a new position called a “Director of Workplace Relations,” who will be responsible for the
court’s ongoing effort to prevent and resolve workplace harassment.20 Second, the D.C. Circuit adopted one of the recommendations that my colleagues and I offered by creating a Law
Clerk Advisory Group, an Employee Advisory Group, and an
Employee Sounding Board, which will be able to serve as informal resources for court employees and provide input to the
D.C. Circuit regarding future recommendations and initiatives.
Third, the D.C. Circuit is also creating programs to protect
employees who come forward to report misconduct by, for
example, providing for a transfer or alternative work arrangement for that employee.21
Finally, California’s State Supreme Court Chief Justice Tani
Cantil-Sakauye recently announced that she has formed a
working group to study and address these issues to ensure that
the court system is safe for all employees.22
Because these developments are new—and many have not
yet been implemented—it is not yet known what impact they
will have on preventing harassment, increasing reporting
when harassment occurs, or changing the culture of the judiciary. But for an institution not historically known for turning on a dime, the progress that has been made thus far is
impressive.
By comparison, the United States Senate and House of Representatives were unable to muster up enough support for a
modest bill that simply revises Congress’s own sexual harassment policies until nearly a year after legislation was introduced in the House and more than six months after both the

House and the Senate passed different bills to address harassment concerns.23 Given the Senate Judiciary Chairman’s admonitions to the federal judiciary that it was not acting quickly
enough to address harassment concerns and that the judiciary
must “deal with” its harassment “problem . . . or Congress will
have to do it for the courts,” Congress’s extended inability to
take even modest action to address harassment in its own two
houses was bewildering.24

18. The Judicial Conference held a hearing on the proposed changes
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BARRIERS TO PROGRESS

Courts are starting to make progress in addressing harassment concerns, but there is much more work to be done and,
thus far, progress only in particular pockets of the state and
federal judicial system. The reasons for the lack of progress
thus far are many. First, these issues are really, really difficult
to address in any workplace, much less in a workplace that has
the judiciary’s unique characteristics, such as strict confidentiality rules. They give rise to many complicated questions. For
example: Should judges who are informed that their colleagues
may have engaged in misconduct be required to report that
misconduct through official channels (which could chill disclosure by employees), or should they have discretion whether
to do so if confidentiality is requested of them (which could
allow misconduct to continue unabated for years)? What types
of concrete actions can be taken to actually prevent retaliation
when an employee is brave enough to come forward to report
misconduct? How can the judiciary structure its avenues for
reporting misconduct to actually encourage reporting despite
the significant power dynamics in play and employees’ fear of
retaliation? Once adequate systems are in place, how does the
judiciary convince employees that it really does want them to
report misconduct?
Second, the working groups tasked with answering these
difficult questions have, for the most part, been composed
almost entirely of judges, who generally lack experience and
expertise crafting these types of policies and procedures and
who have not been on the low end of a significant power differential in many, many years. These groups have rarely
brought in experts who do have such expertise or key stakeholders, such as the law clerks and other lower-level employees who are most vulnerable to becoming victims of harassment or sexual misconduct. Indeed, some judges have
expressed vehement opposition to stakeholders who are not
judges having any role in these initiatives: one sitting federal
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judge publicly ridiculed the efforts of my colleagues and I as
the “New Spanish Inquisition” and referred to us as “uninformed busybodies who should largely be ignored.”25 When
courts have invited the views of experts and stakeholders, they
have done so only at the information-gathering phase and not
when hammering out the details of any proposed changes. And
as we all know, the devil is in the details.
Third, in many jurisdictions, there is a lack of interest in
addressing this issue, animated by a belief that there is no real
problem—just a couple of bad apples, at most—or that delving
deeply into the issue may reveal information about misconduct
that could reflect poorly upon the institution. At the same
time, courts have largely (with the exception of the District of
Utah and the D.C. Circuit) refused to conduct any comprehensive survey of current and former employees to determine
the scope of the problem—a measure that the former Chair of
the EEOC,26 an ethics expert,27 and my colleagues and I have
all argued is essential to effectively tackle the issue. Such a
head-in-the-sand approach not only virtually ensures that
reform measures will be inadequate and ineffective, it also
sends a strong message to employees that the judiciary says it
wants employees to come forward to report misconduct but it
has no actual interest in receiving that information.
Finally, perhaps the most necessary reform that must be
made to have any hope of effectively addressing harassment by
judges is also the most difficult: judges must hold each other
accountable when they become aware of misconduct by their
colleagues. This is an incredibly challenging thing to do. A culture of autonomy and independence is an integral part of our
judicial system. Moreover, there are power dynamics within the
judiciary—within each courthouse, within each jurisdiction,
and within the judiciary as a whole—that make it daunting for
judges to stand up to each other when they witness or learn
about wrongdoing by their peers. My colleagues and I have
heard time and time again that it is largely a pipe dream to
expect judges to report misconduct by their colleagues—that a
judge cannot realistically be expected to tell another judge how
to run his chambers or treat his employees. But if judges cannot have the courage to do so, how can they possibly expect
law clerks or other employees to? This culture of autonomy
and independence must yield when it is important enough.
The only question is whether we think a workplace in which
women can focus on work without having to experience or
fear sexual harassment is important enough.
WHAT YOU CAN DO TO HELP

Because of the autonomy and independence of most chambers, each individual judge has an opportunity to make a significant difference in addressing harassment concerns, irrespective of any systemic initiatives that may or may not be
underway in your jurisdiction.
25. Roberta Kaplan & Rachel Tuchman, Time’s Up for Lawyers Too,

N.Y.L.J. (July 27, 2018), https://bit.ly/2PpMp2x. Luckily, for every
judge who makes such negative and uninformed comments, there
appear to be many more on both the state and federal bench who
are supportive of our efforts to ensure that the judiciary’s initiatives are effective.
26. Testimony of Jenny R. Yang, Confronting Sexual Harassment and

1. Talk about these issues with
Having these
your clerks (both men and
conversations
women).
It can be awkward to talk about will empower
harassment and other forms of the employees
workplace misconduct. But simply
you work
hoping that these issues will never
with and
arise has not, thus far, turned out to
be an effective way to prevent or
demonstrate
address them. And the more we talk
that you are
about these issues, the less awkward
an ally on
they become. So ask your employees about their own experiences in
these issues.
past workplaces—what they’ve
experienced and what they’ve witnessed—and make clear that
your door is always open to talk about any concerns they may
have about harassment or misconduct by any employee or
judge, whether those concerns involve challenges that they are
facing or that others in the courthouse are facing. Having these
conversations will empower the employees you work with and
demonstrate that you are an ally on these issues.
Even more importantly, you will learn something every time
you have one of these discussions. Many of the judges who
have engaged meaningfully on these issues have done so in
part because they have experienced harassment themselves or
because people they care for or respect have shared their own
personal experiences with harassment; these conversations
have helped them to develop a genuine understanding about
ADDITIONAL RESOURCES
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Profession (2018) and Zero Tolerance Program Toolkit
(2018).
https://bit.ly/2C7zjCL
Judicial Conference of the United States, Proposed
Amendments to the Code of Conduct for U.S. Judges
and Judicial Conduct and Disability Rules (2018).
https://bit.ly/2UrYN5T
Report of the Federal Judiciary Workplace Conduct
Working Group (2018). https://bit.ly/2PqJTt3

Other Workplace Misconduct in the Federal Judiciary: Hearing Before
the S. Comm. on the Judiciary (2018), https://bit.ly/2SC53GI.
27. Testimony of Renee Newman Knake, Comments on the Proposed
Changes to the Code of Conduct for U.S. Judges and Judicial Conduct
and Disability Rules: Hearing before the Committee on Codes of Conduct and Committee on Judicial Conduct and Disability (2018),
https://bit.ly/2BXOMWZ.
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The judiciary . . .
has the
opportunity to
set an example
for the rest of
the profession
....

the long-term negative effects of
harassment—both on individual
victims and on the legal profession as a whole.

2. See what resources are
available for employees in
your jurisdiction.
Pretend for a moment that you
are an employee who has just
experienced or witnessed harassment by a judge or a supervisor
and you want to come forward to report the incident through
the appropriate channels. Is information about the reporting
avenues easy to find? Can you easily find the relevant policies
that can help you determine whether the conduct you (pretend
to have) experienced is prohibited? Can you tell from the
resources available what an investigation will look like—who
will investigate, who will adjudicate, what your rights will be
during the process, and what remedial relief is available? Would
you be able to find and understand all of this information if you
were a staff member without a college degree? Without a high
school degree? If you had limited English-language abilities?
If you cannot answer yes to each of these questions, you
probably need to reform the policies and procedures—or at
least explanatory materials—in your jurisdiction. And once
you have done so, with the assistance of local experts in this
area and with the input of key stakeholders (hint: law clerks
and other employees), you will need to train all employees
about the modified policies and procedures.
3. Learn how to receive complaints about inappropriate
conduct.
Now that you have made clear that your door is open to
employees who want to discuss or report any harassment concerns, it is imperative that you know how to field these questions and concerns effectively. The way in which a judge
responds to reports of harassment—whether harassment by
another judge or harassment by another employee—can have
an enormous impact on how a victim decides to handle the situation. If an employee who reports harassment not only
receives empathy, but also is thanked for her bravery in coming forward and is told that she is believed, that she is supported, that she can receive help in finding counsel, that considerable efforts will be taken to ensure she is not retaliated
against, and that she should continue to come forward with
any concerns, she will be much more likely to feel comfortable
pursuing any reporting avenues.
Responding to harassment concerns is hardly intuitive. Just
as it requires training to effectively respond to questions during oral argument in a way that will actually assist a judge in
coming to the right answer, it likewise requires training to
effectively respond to a complaint about harassment. Ensure
that you have that training or partner with departments or
organizations that can provide it to you.
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4. Examine whether your court has studied this issue
recently.
If it has been some time since your court has examined
issues of harassment or workplace misconduct, establish a
working group to study and address these issues. Partner with
a local university to conduct workplace climate surveys to
determine the scope of any problem. Contact other jurisdictions that have already begun to engage in these efforts to seek
any resources or materials they can provide and any lessons
learned. Invite law clerks and other lower-level employees as
formal members of the group—members who do not simply
provide ad hoc suggestions but who are part of the decisionmaking process. Invite respected diversity consultants and
employment lawyers to join.
5. Don’t recreate the wheel.
Develop innovative initiatives while taking advantage of the
important work that others have already done to address harassment and workplace misconduct. Reach out to the Equal Employment Opportunity Commission, any state agencies that address or
resolve harassment concerns, the Federal Judicial Center, and the
National Center for State Courts to see if they might have
resources that you can adapt to the needs of your court.
6. Publicize your efforts.
If your court undertakes efforts to study and address these
issues, please brag about it—and if you prefer not to do so,
contact Law Clerks for Workplace Accountability and we will
be happy to do it for you. The more that courts study and
address these issues, the more that other courts will be
encouraged to do so. Publicizing your efforts will also
strengthen public confidence in your court and send a strong
message to employees that the court is committed to improvements in this area.
The legal profession as a whole is doing a fairly abysmal job
of preventing and addressing harassment against women. The
judiciary, however, has the opportunity to set an example for
the rest of the profession about the changes that can be made
when each member is committed to it. The judiciary is the initial stomping ground for many lawyers—it is where they
received their initial legal training and where they learned how
to treat colleagues and subordinates.
For first-generation professionals like myself and many of
my Law Clerks for Workplace Accountability colleagues who
did not enter the profession with the connections that are
often the key to success in this field, the opportunity to work
in the judiciary can provide a huge leg up and, indeed, be a
great equalizer. But the converse of this is also true: if the judiciary does not act to prevent harassment, encourage reporting
of harassment, and properly handle harassment complaints
when they are reported, the lessons that men and women
learn about the workplace will continue to reproduce within
other workplaces when they leave the judiciary. Worse yet,
women will simply leave the legal profession,28 only exacer-

https://nyti.ms/2AMHgiW.

bating the well-documented gender disparities within the profession.29 Your commitment to change can have a huge impact
on the profession.
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