
Court Review
T H E  J O U R N A L  O F  T H E  A M E R I C A N  J U D G E S  A S S O C I A T I O N

INTERVIEW  
 

    156     Stresses of the Job in Modern Times: Coaching Resilience in  
                  Judges, Peer-to-Peer  

An Interview with Jan Bouch by David Prince 
 
 

ARTICLES  

 
    162     Prosecutorial Misconduct: Assessment of Perspectives from  
                  the Bench  

Saul M. Kassin, Stephanie A. Cardenas, Vanessa Meterko & Faith Barksdale 
 

 

    170     Limiting Access to Remedies: Select Criminal Law and Procedure  
                  Cases from the Supreme Court’s 2021-22 Term  

Eve Brensike Primus & Justin Hill 

 

 
    184     You Can Change Judging & Justice  

Thomas R. French 

 

 
    192     The Online Courtroom: Leveraging Remote Technology in  
                  Litigation American Bar Association, Tort, Trial and Insurance  
                  Practice Section  

J. Gary Hastings 
 
 

DEPARTMENTS  
 
    154     Editor’s Note 

 

    155     President’s Column 
 
    196     Canon Conversations 
 
      198     Thoughts from Canada 
 
    205     Crossword 
           
    208     The Resource Page 
 
 
Financial support for student editors provided by the Marvin and Virginia Schmid Foundation 
through generous donations to the University of Nebraska College of Law.

EDITORS 
Professor Eve Brank 
University of Nebraska 

Judge David Dreyer 
Indiana Superior Court  

Judge David Prince 
Colorado State District Court 

 
MANAGING EDITOR 

Charles F. Campbell 
National Center for State Courts 

 
EDITORIAL ASSISTANT 

Emma Marshall 
University of Nebraska 

 
LAW STUDENT EDITORS 

 
 

 
 

 
 
EDITORIAL BOARD 

Kelly Lynn Anders 
Kansas City, Missouri 

 Chief Judge Karen Arnold-Burger 
Kansas Court of Appeals 

Pamela Casey, Ph.D. 
National Center for State Courts 

Judge B. Michael Dann 
National Institute of Justice 

Judge Julie Kunce Field 
Fort Collins, Colorado 

Judge John Irwin 
Nebraska Court of Appeals 

Judge Leslie G. Johnson 
American Institute for Justice 

Steven Lubet 
Northwestern University 

Judge Gregory E. Mize 
Washington, D.C. 

Elizabeth Neeley, Ph.D. 
University of Nebraska 

David Rottman, Ph.D. 
National Center for State Courts 
Professor Alan Tomkins 
University of Nebraska 

 
DESIGN 

Michael Fairchild  
m-Design Studio 
www.m-designstudio.com

T A B L E  O F  C O N T E N T S

Volume 58,  Issue 4

Alex Kleinjan

Grant Jones

Liam Zabek

Matias Cava

 University of Nebraska

http://www.m-designstudio.com


In this issue, we bring you our annual round up of criminal law and procedure cases 
issued by the United States Supreme Court. Prof. Eve Primus and her co-author 
Justin Hill provide an informative and thoughtful review of the developments from 

the Supreme Court’s last term on issues like ineffective assistance of counsel claims, the 
harmless error standard, new limitations on Bivens, and fascinating developments 
regarding jurisdiction and Indian country. If you handle any cases related to the crim-
inal arena or have an interest in jurisdictional concepts, you will want to keep their 
summary nearby even after you have read it.  

In a welcome discussion piece, Dr. Jan Bouch talked with me about the unique 
challenges and stresses of being a judge in the modern world. She brings four decades 
of experience in psychology and working with judges as well as the latest research in 
neuropsychology to help us develop our resilience and find a healthier approach to the 
unique challenges we face as judges. She also gives 
us an overview of a new development in the world 
of supporting judges: coaching programs. If you 
have a program in your state, you’ll learn why you 
should get involved. If you don’t already have 
access to a program, you’ll learn why you might 
want to help found one. 

From a blue ribbon panel of authors led by Prof. 
Saul Kassin, we provide you with new insights on 
addressing claims of prosecutorial misconduct. You 
will be surprised and concerned by the level of 
prosecutorial misconduct the research indicates as 
existing in our systems. The team reports on some 
fascinating research they conducted on how judges 
identify prosecutorial misconduct. The team gives 
you a thorough understanding of how their 
research was conducted and the results so that you can evaluate what meaning to take 
from it. 

Judge Thomas French provides new perspectives on implementing and teaching 
procedural fairness/procedural justice. Judge French’s practical examples and insights 
on real world implementation are particularly informative for the judge who wants to 
improve their own use of procedural fairness principles. I found particularly interest-
ing Judge French’s review of the limited research available on the role of race in the 
effectiveness of procedural fairness principles. This discussion alone makes Judge 
French’s piece a must-read for anyone student of procedural fairness.  

Now that we have all learned that we can do more remote court proceedings 
through the school of hard knocks known as COVID, Justice Gary Hastings provides 
us with a thorough review of a useful book on the subject.  You will find a good 
overview of what this new publication from the ABA has to offer to help you decide if 
you want to acquire a copy for your own use. 

Our judicial ethics columnist, Cynthia Gray of the NCSC’s Center for Judicial 
Ethics, provides us invaluable insights into constructive criticism. In this issue’s col-
umn, Ms. Gray explains to us the analysis and reported cases regarding judges offering 
commentary and criticism regarding the judicial system. Ms. Gray will help you under-
stand where the boundaries are located and what puts you at risk when you engage in 
the public dialogue about improving our systems of justice.  

Of course, we also bring you a message from our AJA president, insights from 
Canada, the Resource Page, and the crossword. The hardworking team at Court Review 
hope you find this issue informative and thought provoking.  
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Greetings my Esteemed Colleagues and Court Review Readers, 
 
I am humbled by the opportunity to serve as President of the 

American Judges Association for a second term. I will continue to 
strive to assure that our membership is informed, involved, and 
in touch with each other. All because I know that the heartbeat of 
the American Judges Association is our membership. My focus 
this year will be on Access to Justice, Judicial Wellness, and Court 
Technology. Our jobs are often stressful and our mental and phys-
ical health should be at the forefront of our priority list. A huge 
part of conquering our health concerns is implementing mindful-
ness in a daily routine. We must learn not to overreact, to set 
healthy boundaries, breathe, meditate, exercise, eat 
healthy, recite affirmations, be thankful, and sur-
round ourselves with people who are happy! This 
new post-COVID era is arranged around technol-
ogy. To keep up with the times we must board that 
technology train. For those reasons, our annual 
conference in Hawaii, September 9-14, 2023 will 
focus on all things technology. 

COVID separated us and now it’s time for us all 
to come together as a collegial body. We must all 
demonstrate unity, collegiality, professionalism, 
and show respect for one another. Today our coun-
try is divided over many issues. The division man-
ifests itself in even the courtrooms. Different opinions and ideas 
have always existed. The difference now is in the incivility and 
disrespect given to opposing views. The division in this country 
has catapulted into disdain and disrespect for the judiciary. I 
recently participated in a podcast sponsored by the National 
Association for Court Management on the topic, “What do your 
neighbors think about the court system?” The one thing that 
dominated the conversation was how respect for the judiciary has 
diminished. We must work diligently daily to dismantle this per-
ception or reality. Our courts must prove that they are fair, just, 
and equitable. Our democracy depends on it.  

As I am writing this message our hearts are heavy as we mourn 
the loss of one of our own, Chief Justice Max Baer (Supreme 
Court of Pennsylvania). Our deepest condolences to his family, 
friends, and all of those who knew and loved him. He was the 
ultimate host at our annual conference in Philadelphia last 
August. Chief Justice Baer was a true scholar and champion for 
justice. He will be greatly missed. 

I attended a Judicial Leadership Academy sponsored by the 
National Center for State Courts. It offered me the awesome 
opportunity to meet and learn from other judicial leaders from 
around the country. We examined different avenues in which 
leaders can challenge the status quo to push beyond our comfort 
zones and achieve success. The academy provided the partici-

pants with valuable information on a multitude of issues dealing 
with leadership and also provided a template to be used as a road 
map for leaders. For to whom much is given, much is required. 
As judges we are all leaders.  

The AJA has a long and successful history of providing great 
judicial education, “Making Better Judges,” promoting and 
improving the administration of justice and sustaining the inde-
pendence of the judiciary, while helping to ensure that courts 
have due process, are fair and assessable to all. However, like any 
organization we must be able to change with the times. We must 
find innovative ways to connect with our members in a more 
effective and strategic manner. Our plan is to reexamine ourselves 

to find out what our members want and attempt to 
meet them “where they are.” As we continue to cel-
ebrate our past we must cast a vision for the future 
by building on the past to create an exceptional 
future. I am in awe of the perseverance and grit this 
organization continues to display in the face of 
adversity. I’ve watched the extraordinary talents of 
our AJA members…. from putting on virtual events 
to having in-person conferences, inspiring others to 
extend their talents to promote and strengthen this 
association. We must push for improved outcomes 
that lead us to a place of growth. What we are try-
ing to do is activate as many judges as possible. We 

want to grow our membership not just in members but in active 
participation to produce excellent products for not just ourselves 
but also for the benefit of those we serve. We must challenge each 
other. To strengthen this association we have to be committed 
and dedicated to the goals of the American Judges Association.   

I truly believe in collaboration and know that the only way for 
us to fully reach the next major milestone is to be actively seeking 
out feedback from the people who ushered AJA here—its mem-
bers. We want to hear how we can better serve you through our 
services, events, publications, and beyond. Thank you for your 
continued support of the American Judges Association, and I look 
forward to hearing your thoughts and ideas. I challenge each of 
you to spend a few minutes looking at the AJA website and review 
the opportunities to serve. If you are already serving, thank you! 
If you are not, take this as an opportunity to get involved. We 
hope you will join us in San Antonio, Texas, April 13-15, 2023 
for our midyear conference and in Hawaii, September 9-14, 2023 
for our annual conference. Both promise to be educational and 
amusing.  

This is the start of a new year for AJA. We should change 
things that need to be changed and preserve them where they 
need to be preserved. Let’s make it better together! The best is yet 
to come! 

Yvette Mansfield Alexander

President’s Column



Court Review editor David Prince sat down remotely with Dr. Jan 
Bouch, a psychologist with four decades of experience working 
with resilience and the unique stresses faced by judges. Here is 
their free-ranging discussion about the unique stresses of the job, 
how those stresses have changed in modern times, and some 
strategies for dealing with them. 
 
DP: Good morning, Dr. Bouch. 

JB: Good morning. Thanks for having a conversation. 

DP: Before we dive into our topic, let’s introduce you to our read-
ers. 

JB: I hold a doctorate in Psychology with a particular emphasis 
on organizations and neuropsychology. I work as an executive 
coach and train others in coaching skills. I have my Professional 
Certified Coach credential from the International Coaching Fed-
eration. Additionally, I have certification in Conversational Intel-
ligence and mBIT (multiple brain integration techniques) coach-
ing. 

DP: What experience do you have with judges? I think you 
would agree that judges are a fairly unique group. 

JB: Yes, I am in my fourth decade of working in the judicial 
branch, and I’ve been in both administration and education 
roles, as well as a consultant. The last decade or more has been 
focused on working with judges teaching highly credible (per-
sonally and professionally) judges in building coaching skills to 
help them support other judges. I’ve trained judges in several 
states, and the interest continues. 

DP: When I called you, I mentioned that I’m experiencing more 
and more judges who are talking to me about the increased 
stresses of the job. What is it that’s so difficult about being a 
judge today? 

JB: We could start with how much COVID has changed the 
direction and the way that judges are doing some of the work of 
the court. And that, in and of itself, is not just a new modality but 
also changes the social structure of an already isolating job. 
Before that, I think, in the years that I’ve worked in and around 
the justice system, some of the significant changes I’ve seen start 
with the decision to become a judge and the process it takes to 
get there.  

It differs from state to state, but the judges go through a whole 
life of building experience, skills, knowledge, investment in edu-
cation, and reputation. So you’re building up to that moment 
that you’re either elected or selected or appointed for your judge-
ship. You have this great, welcoming investiture. You’re at a peak 
at that moment, and then almost immediately, it just goes, 
shroom, the other way because you become the low person on 

the totem pole again. You’re back to kind of climbing.  
That’s one challenge for judges— you don’t know what it is to 

be a judge until you’re a judge. You can think about it. People can 
talk to you about it. You have a vision of what kind of judge you 
aspire to be. You can think about the system and the structure 
and the relationships. But until you’re there, you don’t know. 

DP: What are the stresses of the judge job? 

JB: The stresses of the job start hitting you from the start and can 
come as a surprise to many. 

Some things that contribute to the stresses of being a judge are 
the things we’re aware of. One is that the job itself can be isolat-
ing, and it changes not only your professional relationships but 
it also changes your social relationships. And that’s a fine line—
trying to balance my role as a judge and my rights as a citizen. So 
that’s one source of stress.  

Another one is just the role you play inside the organization 
of the courts. You may have been a lawyer at the peak of your 
career, maybe a partner at a firm used to making decisions at a 
very high level, and then you enter an environment where that 
high-level work is not the first assignment you’re going to get. 
You have to go through that climbing process all over again and 
then learn to navigate a very different kind of organizational envi-
ronment.  

Those stresses have always been there.  
But, more recently, we have put judges into problem-solving 

courts. For all the benefits there are, we must consider what it 
did to judging because it made professionals like judges move 
into an area in which they don’t feel they have the competencies. 
They are also in a different and unfamiliar relationship with the 
other participants. I think it’s not a bad thing, but it requires the 
accomplished professional that is a judge to learn a new and for-
eign area, and it also changes the nature of how we judge and 
how we partner.  

We’ve taken the judge from some relationships where the 
judge probably had considerable autonomous power to an area 
where the judge must exercise that power collaboratively. When 
you think about that, it’s really in the world of problem-solving 
courts.  

In the operation of courts, we are in an environment where we 
rarely close the loop on things. Judges close the loop on decisions 
most of the time, and they are comfortable closing those loops. 
But in terms of the infrastructure and policy, calendar structure, 
court assignments, staffing, and relationships with our external 
partners, much of that is ongoing, an ongoing need that never 
closes and needs to be managed in a very complex environment. 
That’s not always an easy thing to do for someone that likes to 
close loops. 

DP: You made a reference to becoming a judge and being 
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required to operate in areas that are unfamiliar to you or for 
which you may not have had skill training. What did you mean 
by that in terms of stress on the judge? 

JB: It’s new learning. Not only do you have to learn how to make 
judicial decisions, but you also have to think about—maybe 
know a little bit more about mental health. Or know about how 
to deal with somebody experiencing PTSD if you’re dealing in a 
veteran’s court. Or in a family court, or one specifically focused 
on domestic violence. It’s important for a judge to also under-
stand the context of the experiences that the litigants are having, 
as well as have a strong judicial and legal background. You’re just 
adding another layer to the decision-making process. These are 
often areas in which the judge may not have had prior experi-
ence, training, or comfort. 

DP: Certainly, in my law school, they never taught us much 
about how to provide mental health analysis in a live setting or 
strategies for dealing with someone’s mental health needs. 

JB: Exactly. That’s what I was just going to say. When you look at 
the people who are arrested, a lot of times, they come to the 
courts with multitudes of problems that aren’t going to be easily 
addressed just because they’re in front of a judge. It’s overtaxed 
all of our need to have a wider understanding of the way people 
live and the context from which they come. 

DP: And one of the other topics you mentioned as a source of 
stress for becoming a judge was isolation. Many of the judges I 
know are loners by temperament. But why would you say isola-
tion is such a challenge for a judge if so many are disposed to be 
loners? 

JB: Regardless of temperament, we all need social interaction and 
are affected by isolation. I think some judges appreciate and like 
that isolation, but I also know that in the four decades I’ve 
worked in and around the judicial branch, I’ve seen judges 
change. Just by the nature of the problem-solving courts, we 
have brought in judges who have different interests and perspec-
tives as to how justice is dispensed. And they may have an inter-
est in doing this by partnering with the other court participants 
in a different way and having a different type of conversation 
with, say, a drug court litigant than they might have in another 
type of court.  

DP: Let’s step back and talk a little more about the psychology of 
a person needing to share with others but dealing with the iso-
lating nature of the judge-job. The judge can’t necessarily ask for 
advice from other people. The judge can’t really use those inter-
actions with other people to help the judge cope with their 
stresses. Can you talk about those challenges? 

JB: For an attorney contemplating becoming a judge, they 
believe they have a skillset to fulfill the role. From that van-
tage point, it can feel risky to show self-doubt, uncertainty, 
and vulnerability. When you move into the role of becoming 
a judge, your social life changes. And these may have been 
people you had a very strong relationship with. When you 
were all peer lawyers, you attended certain events together; 
maybe your families socialized. You can still do that, but you 
must do it differently. And then you throw in something on 
top of that, like COVID and the subsequent system changes 

and adaptations tapped our resiliency muscle in ways none 
saw coming.  

Under the extra isolation of COVID, the judicial system also 
realized the benefits of offering Zoom as a different modality for 
dispensing justice. Certainly, we’ve heard from litigants that 
resolving relatively minor issues has been well served by Zoom. 
But Zoom fatigue is real. An added layer of stress came from the 
inability to sit down and have a cup of coffee and have that social 
connection—we are wired for social connections. Our social 
health, our emotional health, our mental health, our physical 
health, and our spiritual health are held together through our 
social connections.  

Even post-COVID, we are in a much more remote Zoom-
based world. I think it’s a new way of learning to live and work 
differently and is not always easy. Because, during COVID and in 
this new way of working, judges don’t often see each other 
because they are managing their own calendars.  When they see 
each other, it might be a business topic and not necessarily some-
thing that nurtures the social side. 

DP: A lot of what you’ve talked about are the stresses that are 
inherent in the challenges of becoming a judge. You’ve just 
touched on how the challenges of isolation have been exacer-
bated by dealing with COVID and the post-COVID world. Is 
there anything else about our modern times that have changed 
those long-term challenges to being a judge? 

JB: I think there are several factors contributing to the added 
stresses. One is that there’s a politicization of the court system, 
which is seemingly getting worse, not better. There is massive 
misinformation that’s out there today. And the courts are being 
put up, not as individual judges, not even as individual court lev-
els, but just as the courts in general. It’s painted with that one 
brush. And if you happen to be a judge, you’re swooped into the 
judge image. Dealing with that single broad-brush stroke of 
politicized misinformation would, to me, be a real stressor where 
your identity is vested in being a judge. Your personal character 
is wrapped up in the things that you think you bring to the judi-
cial branch. You bring those values because you care passionately 
about the work that the courts do.  And then the courts, your 
courts, get painted with a broad brush of misinformation, and 
you don’t get to personally stand out in that broad-brush percep-
tion.    

I think another two contributing factors are social media. The 
first is how quickly things happen today. In the courts, we’re in 
a business where we value decision making and the decision-
making process. We want to tap our intellectual capital and be 
able to use that in a meaningful way. However, the discussions 
about and criticisms of the courts move so swiftly that little 
opportunity exists to respond. 

The other factor illustrated by social media is the number of 
people acting these days without filters—boundary manage-
ment.  We see a rise in the amount of reactivity on social media 
that can be cruel and unkind. 

All of these things contribute to a changed kind of respect and 
reverence for the judiciary. When I was growing up—I am in my 
late 60s—when someone visited our home, if they were a doctor 
or they were a lawyer, or they were a dentist, or whatever role 
they had in the community, we were taught that you have respect 
for that role, you had respect for that position. When we 
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answered the door, we greeted people with, “Hello, Dr. So-and-
So.” I had that model growing up. That is not the model of com-
municating respect today. There are no filters. We react quickly 
without thinking through intent and impact. 

I often think of the level of reverence that I have for the courts 
as an institution. Now, judges arrive in a system that I don’t think 
share that same level of reverence for the roles that judges hold 
in our democratic society. As a result, it’s hard for a judge who 
has invested their identity in the job to maintain a sense of self-
esteem and passion fueled in a way that makes the work mean-
ingful. That’s the tough call I see right now, and I think that is 
what is sapping resilience. 

DP: I think you have your finger on something that is developing 
and not adequately understood right now. In the conversations I 
have with judges, constantly, they are touching on what you just 
discussed, the idea that people are drawn to this profession 
because it speaks to their core sense of identity. People make 
great sacrifices to become a judge because they are dedicated to 
a perception of the importance of the work. And when I talk with 
judges, more and more, I have the impression from them that 
they no longer feel that those core values that led them to make 
these sacrifices are valued by the society in which we live. And, 
when I talk to them, it puts them in the form of existential crisis 
as they’re trying to deal with it. Have I overstated that? 

JB: No, I don’t think you have at all. I think that’s exactly right.  

How do you keep that passion? You come into this system that 
you regard as vital and important, and you’ve made a huge 
investment of yourself in getting to this place, and then you 
experience the devaluing of the system, and you feel like, “Wow. 
It’s not valued. It’s not even a place that holds the esteem I saw.”  

DP: We’ve talked a lot about the challenges that judges are fac-
ing. But I’ve heard you talk before and know your optimism. 
When you talk about solutions, you use the word “resilience.” 
What is “resilience”?  

JB: First, we are all hardwired for resilience. That’s a fact. Every-
body has it, and how we use it is what we’re talking about. 
Resilience is when we hit a speed bump; does it collapse us, or 
do we hit it, roll over it, and bounce back up? And it affects 
almost every aspect of our life. Our resilience is about our self-
care. Our resilience is about our ability to problem solve and our 
ability to tap into and access critical thinking skills. It hits every 
area of our life.  

Resiliency theory was identified by Dr. Norman Garmezy, who 
was a psychotherapist who started looking at people who were 
under a great deal of stress.  He asked how come some people 
did well with it, and others did not. Answering that question is 
the essence of resilience. Again, we’re all hardwired for it. It’s a 
matter of how we use it and how we learn to build and maintain 
high resiliency. 

I’m sure every one of us can say, “Well, I just met somebody 
who constantly hits the ground but is back up the next day and 
other people who are shut down by the simplest things.” Part of 
what we do in working with resiliency is to build those skills so 
that we can take a longer path where the opportunity presents 
itself and, as a result, we can hit that bump and roll over it. We 
give ourselves the opportunity to hit pause and do a little reflec-

tion and gather some information before we go right to a 
response. What we know about resiliency is that we must care for 
ourselves first, and then we can help our organizations and com-
munities.  Individuals who exhibit consistently good resilience 
are those who are self-aware, manage their emotions and situa-
tions, and continuously exercise their resiliency muscle to be able 
to problem-solve well. 

I think that individuals who exhibit consistent resiliency have 
clarity about their personal values.  Inside court organizations, 
they work hard to attain alignment with their personal values 
and organizational values.  Some of the work I do with organiza-
tions is to help them actuate organizational values into guiding 
principles.  Value misalignment can drive an individual into sur-
vival mode and go covert inside the organization. Once a judge 
has entered survival mode, it is often hard to pull them back into 
a thriving mode. A resilient individual will take a long view of the 
situation and often exhibit strong resiliency by remaining flexi-
ble, being positive, and allowing and even inviting other perspec-
tives.  

DP: You said earlier that your work in recent years has focused 
on building coaching skills with judges so they, in turn, can go 
out and help other judges. I know you’ve helped set up peer-to-
peer coaching programs for judges in a number of states. Tell me 
a little bit more about teaching judges to be coaches. 

JB: Coaching is a different way to have a conversation with 
someone. One way to differentiate coaching from other modali-
ties is to talk about the three C’s—consulting, counseling, and 
coaching. 

A consultant is often brought in for their expertise, and they 
have a specific role or assignment to play inside an organization. 
Counselors generally work 80% on trying to heal an individual 
and very little on forward movement, maybe 15 to 20 percent.  

Where coaching differentiates between those other roles is 
that it’s about 80% looking forward and very little looking back-
ward. It starts from a place where an individual can tap into their 
own resources, and sometimes they just need some help doing 
that. Coaches are partners in the journey who help colleagues tap 
their own creativity and resources. Coaches listen actively and 
evoke awareness. Where there is a level of trust and safety, coach-
ing can work with a colleague to go deeper in the conversation 
and get at what the words mean and what is behind the words. 
Coaches help colleagues get clarity on what the issue is before 
moving to solutions. Rarely what an individual initially says is 
the real issue.  

DP: Is teaching coaching skills to judges any different than 
teaching them to others? 

JB: A big awareness through learning coaching skills is that 
judges realize how quick they are to problem-solve. And that’s an 
appropriate role as a judge. That’s what they are trained to do. 
And many of the cases that go through the court have a kind of 
routinization so they can be quickly decided.  

But when you’re in a coaching role, you are actively listening 
and listening to connect. When you are listening to connect, you 
are asking the judges to shift to a very different model, and it 
challenges the desire to want to solve the problem quickly rather 
than to help an individual judge solve the issues or challenges 
themselves. There certainly are some appropriate times where we 
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can tell them a simple answer, but most of the time, that’s not the 
issue that a judge brings to a coaching conversation. Most of the 
time, there are multiple tentacles of the issue, and maybe it’s rela-
tionships or funding or hierarchies or whatever it is, but it’s more 
complex. And that’s the time when a coach gives you the space 
and the confidentiality to be able to have a conversation that 
pushes risk and vulnerability. 

DP: I’ve seen many organizations and some judiciaries that have 
created mentoring programs. Considering your three Cs, it 
sounds like most of those older model programs are designed 
more for the consultant trying to give expertise and the wisdom 
of experience to the other person. In contrast, coaching is akin to 
what we do in problem-solving courts. You’re helping the person 
try to solve their own problems, and by doing that, helping 
increase their ability to cope with issues in the future, manage the 
stress, and become a better, more productive judge. Is that it? 

JB: There are some parallels. An important distinguisher 
between coaching and motivational interviewing is that, no mat-
ter what, when you’re sitting in your role as a judge, you always 
have a hammer. So, there’s a power differential there. You might 
have a conversation that to you, is trying to feel more like 
empowering the person and your support for them, but if they 
don’t achieve the things that they say they’re going to do, you can 
do something. That’s a big difference because, in coaching, you 
have to be in the other person’s shoes as a peer, sharing power 
with, and not over, another individual. And that’s the big one.  

DP: We’ve been talking about coaching. You mentioned a con-
cept earlier, and I want to follow up on it. Value alignment? What 
is that? 

JB: Here’s the current research. And if you will indulge me, let 
me share what we know from the research so far. We know more 
about what goes on inside the brain than we have in the last three 
or four decades. We can see what things light up in the brain 
through CAT scans and MRIs, and fMRIs. Because of that, there’s 
been more research looking at the connections between the brain 
and how it communicates with the “heart” and the “gut.” The 
“gut” is primal. It’s who we are. Most of our automatic reactions 
are triggered by the “gut.” 

For example, if we had early life experiences that just are 
hardwired into our brain and are emotional for us when trig-
gered, it’s often the “gut” that, appropriate or not, acts to protect 
us because of the experience. Without working on some of the 
integration and the coherence of all three intelligences, we’re not 
fully implementing our capacity to make much better decisions.  

When I’m talking about values in the “heart,” that’s where our 
emotions reside. Our “heart” is the center of our emotions. 

Frequently, when I’m coaching individuals, what I help them 
unlock and become aware of is their value misalignment. And 
that then opens a whole other discovery path for that individual 
to say, “All right. I’m here. The organization is over there. What 
can I do to get them in better balance, better alignment, if I even 
want to do that?” But you’ve got to get clarity around where all 
these triggers reside in our body. That is the act of self-awareness. 

Same thing in the research regarding neural connections. We 
recently learned that even at my age we can rewire our brain. We 
can make new neural connections so that when we once said you 
can’t teach an old dog new tricks, I think that’s wrong. Research 

does support our ability to teach an old dog how to do something 
differently. However, it doesn’t just happen. It generally requires 
support, so we just don’t fall back into our habits. And that’s 
most of what we do. Ninety-eight percent of brain functions are 
automatic. And so, unless we are intentional and focused and 
committed and supported in that commitment, it’s hard to make 
the changes we say we aspire to make. That’s a big piece of it. 

Judges, in particular, value cognition. We value the brain and 
our smarts, and our intelligence. That’s what makes judges who 
we are in the role of judges. And it’s new for judges to help them 
step out of this part of their brain and ask it to step aside and 
check in with other intelligences that can help in the decision-
making process. And coaches can help you work with integration 
techniques. 

DP: Earlier, you used another phrase “locus of control.” What’s 
that about? 

JB: Yes. That’s my favorite. I think that it’s what’s within my con-
trol. It is about how I live my life, and it’s looking at what are the 
relationships I have, toxic relationships that people continually 
want to play in, and they’re not bringing any joy or happiness or 
well-being to an individual. Other kinds of things you have some 
control over like who’s in your circles, our clarity on our inner 
circle as they provide us rejuvenation.  

There’s an interesting way of thinking about concentric circles 
and just say in that small, tiny circles are our  really intimate 
group, who’s in that and what do I allow you to have from me? 
And then it gets bigger and bigger and you start to look at a pic-
ture of where do I have control, where do I need control, and 
what really matters to me?  

If I can’t change the organization, having a coaching conver-
sation with someone about all the things that are wrong with the 
organization does nothing. For a moment, a person might feel 
good talking about it, but nothing’s changed. What you want to 
do in the coaching conversation is ask, “All right. I can’t change 
the organization. They didn’t hire me to do that. Our work 
together is about you. What part of the situation do you have 
some control over? What options do you have for how you 
respond?” And that’s what you’re really helping them to do 
because if we take on the weight of the world, it’s not possible to 
activate our resiliency muscle. 

Our resilience is tapped every day. Individuals who really 
work well with resiliency know that they need to care for them-
selves first before being able to care for my organization and 
before being able to care for my community. And you can see the 
difference in the people who, not self-centeredly but because of 
their own need to and their own desire to, use their resiliency 
skills to hit the speedbump, whatever it is, but also to have a 
pause button so that they are able to make the right decision for 
how they need to respond for themselves. An example of “locus 
of control” is this: “I don’t know why the Boston Marathon 
bombing happened. I could ask that question forever but will 
probably have no answer for it that will make any sense to me or 
bring me peace.” It’s about saying, “What’s important to me, and 
what do I need to do to safeguard those things that keep me 
healthy and able to bounce back because we all hit adversity?” 

DP: Getting back to this idea of resilience, can one describe it to 
deal with adversity?  
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JB: Exactly. Yeah, that’s exactly it.  
But it’s not the big stuff. It’s not the big stuff. That’s not the 

stressor. The stressor is in a moment for people, but I’m talking 
about I’m running five minutes late and now I can’t find my car 
keys. And these are the kinds of things that can take us way up, 
way fast.  

One of the most stunning pieces of information I learned in 
the last couple of years is about cortisol activated in our bodies. 
It stays in the body for an average of 26 hours. Think about that. 
If every time we have a small bump, but we don’t have the skill 
to pull it back, we are walking around with cortisol activated in 
our body. And that’s not good for our health or our own wellbe-
ing because cortisol is very taxing. Cortisol is a hard recovery, 
and it doesn’t serve us in the long run if stress isn’t managed. 

DP: Are you saying that, for example, I’m on the bench and I 
realize I made a mistake in the way I allocated parenting time in 
this case? I see that as a failing on my part, or I feel bad about it, 
are you telling me I’ve got a chemical damaging my body for 26 
hours after I make that error? 

JB: You could, but maybe not. Let’s talk about the other side of 
that. Maybe you looked at that error, and you kind of sat back, 
and you drew on your resiliency skills to regulate the cortisol. 
You looked at it, you hit the pause button, and you were able to 
work with the alternatives. You might have even called your 
coach and said, “Listen, I found that I’d made an error. And 
because I feel like I don’t want to process what my options are 
alone, could we have a conversation?” that’s a resilient individual. 
Cortisol is potentially damaging to our bodies if we remain in 
constant stress and don’t employ strategies for calming the alarm. 

The resilient person who falls apart easily—because, as I said, 
resilience is hardwired, we all have it in us—could view the sit-
uation you describe as a failure. What they do if they’re activating 
the cortisol is ramping themselves up rather than hitting the 
pause button and thinking through options. Cortisol is necessary 
for our body’s overall health. Too much can lead to long-term 
health problems. We can learn to manage our alarm systems 
through activities such as examination of our self-talk, our 
breathing, yoga, meditation, etc. 

DP: So when I make my next mistake tomorrow, I just keep that 
cortisol corrosion in my system day after day after day. 

JB: You do if you activate it and don’t employ strategies to dial it 
down. People who are quick to anger activate cortisol very 
rapidly. I worked with a judge back in the ‘80s, and he would get 
so frustrated on the bench that he would just walk off. He finally, 
ultimately, left the role of a judge because he didn’t have the 
kinds of skills that were necessary for him to take care of himself 
and be able to reset to zero each and every time that he needed 
to be on the bench. 

DP: I have to admit, the examples you gave are very familiar to 
me in the way I’ve responded to my own mistakes. Well, it’s that 
lawyer’s fault, it’s that party’s fault, it’s the appellate court’s fault, 
that probably ties into that idea of locus of control as well. 

JB: It is. And it’s also back to—these sound like woo-woo words, 
and they’re not—in introducing them to the judiciary, I think 
there’s no better place to have it introduced, and that’s talking 
about practices that we put in place like “mindfulness” or even 

learning to be “present.” As simple as those sound, we’re not very 
good at doing these. If our email goes off over here, or our phone 
rings, our thoughts leave us every, what, every 10 to 12 seconds, 
and we have to pull ourselves back into the present. We have to 
intentionally work to activate calm and resilience.  

DP: You use a word that I hear a lot in these discussions from the 
world of psychology, “present.” And you gave us some examples 
of what makes it difficult to be “present.” But what does it mean 
to be “present”? 

JB: Well, that’s building practices. Mindfulness is one of them. 
But another one is, for example, as a coach, if I’m rushed, and I’m 
going into an appointment with a colleague or client, I just barely 
get there at the time that we’re supposed to be meeting, that to 
me is—first of all, it would be very disrespectful of me to do that 
because I would not have put myself in a place where I am fully 
present. Simple practices to bring centering and presence can be 
deep breathing, just sitting in silence, and composing myself so 
that I appreciate the opportunity to work with this individual. 
Even something as simple as breathing for a minute or two helps 
us to get centered and helps to put us back into a place of bal-
anced coherence. And when we’re in that place, we are able to be 
“present,” where we are listening fully, connecting, building trust, 
to allow someone to take risks and explore vulnerability. People 
are not going to take chances or risk being vulnerable unless we 
have shown them that I am there for them, I am showing up for 
them, and that this is their time and their sacred space.  

We must work to be “present.” Otherwise, we’re going to be, 
“What am I thinking about?” Thoughts are just thoughts, and 
part of what coaching helps you with is to take your thoughts, 
pull them out of your brain, look at them and say, “Why am I 
thinking those thoughts?” Just because our brain hears it doesn’t 
mean it’s true.  

DP: What does that mean? 

JB: Coaching allows us to look at our thoughts, pull them out, 
examine them, turn the beach ball to view a different color. 
Words are just words. Words have power. It is important to 
understand what  a particular word means to another person. If 
somebody could come to me and I say, “How’s your day today?” 
And they say, “Oh, it’s been really frustrating,” I can assume I 
know what “frustration” means to me and how I experience it. 
But if I apply my assumption to their use of the word, we’ve 
already got a problem. I would stop right there and say, “Say 
more about that.” I do this to make sure I get the context of what 
that “frustration” was about for that individual. We tend to climb 
up the ladder of assumptions because it’s familiar. And it’s bio-
chemical. It happens at a split second when we move through 
our assumptions. And a big part of coaching, and I think a really 
strong piece of it, is helping to kind of unpack, go back down the 
ladder of assumptions and examine, what was our thinking? 
How are we making meaning? And how did we get to this con-
clusion? And that’s the trick. 

DP: What is the “ladder of assumptions”?  

JB: It’s that climbing up when someone says something, a key 
trigger word.  Say, well, “the judicial system,” let’s put that out 
there. Now, if I’ve had good experiences with the judicial system, 
I hold one assumption. If I didn’t, I might climb right up to what 
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I assume has happened previously and act based on that assump-
tion. We are operating with assumptions all the time because it’s 
all biochemical. What we want to do is be aware and test out our 
assumptions. What assumptions did you hold about this conver-
sation we were going to have today? How has that been met or 
not? Those are important questions. When we’re climbing the 
ladder of assumptions, this is where we’re making meaning of 
what’s being said by others. We really want to test the accuracy 
of our assumptions, 

DP: I’m not sure I follow. 

JB: Assumptions accept that something is true without necessar-
ily any proof. For example, we see someone parked in a handi-
capped space, and they leave their car without a visible disability. 
Think about that example. What assumptions might be made 
about that individual. 

What’s important in the judicial branch, I think, around 
working with assumptions is the more familiar we are with the 
lingo, the language, and the experiences we’ve had with the 
court, the more quickly we are to assume we know the problem 
and the solution.  

And what coaching stresses is that it may be the same prob-
lem, but it is not the same person, not the same time, not the 
same context. And by listening deeply to that individual, you 
open the possibilities for that individual to have access to their 
awareness about the situation and how to select the best option, 
for them.  

DP: You said that you have helped set up coaching programs in 
several states. But assume I’m someone reading this article and I 
think much of this discussion resonates with me as challenges I 
am facing. If my judiciary does not have a coaching program, 
what can I do? What should I do to try and move to a healthier 
life? 

JB: I think the first thing would be to pick something small. We 
can’t make big, sweeping changes. The first place to start is what 
I can do, which is a small shift for me.  For me, for example, one 
of the things that I intentionally put into practice is I stop and 
have gratitude moments, three things I’m grateful for. I do this 
every day because it sculpts my brain to think more positively.  
Positive optimism and flexibility are two protective factors that 
build resiliency muscle. You could commit to doing something 
like that. Journaling is another option, just write it down. Write 
down the three things I’m grateful for today because then you 
have it written, and you can go back and look at the things that 
bring you joy and fill you up, fill your spirit up.  

Being present, I think, just sometimes what it means to be 
present. That is being aware of where your mind goes when you 
are in conversations with others. Be intentional about that; that’s 
another way to build those resilience skills. Many of our thoughts 
are about the past or thinking about the future. That is not being 
in the present moment. 

And then something as simple as just breathing. By the way, 
I’ll put this out here. There’s a book called The Breath by James 
Nestor, and it’s an intriguing book. You think, who could write a 
book about breathing? Most of us don’t know how to breathe 
well and correctly. And I think even a minute of just deep, inten-
tional breathing has such a power over our ability to regulate our 
emotions. 

Those would be three things. And one more small thing is to 
just get up and walk around the block. It sounds silly, but that 
whole thing, “stop and smell the roses.” That’s what we need to 
get back to. The other day, I did that. My husband had a rose 
from our garden and brought it in, and I smelled it, and I just 
took in the scent and the beauty of the flower for 30 seconds. I 
wasn’t focused on anything else but being in that moment. I 
think the more aware we become of those moments, the better 
able we are in building our capacity to manage.  

DP: Your description of “smell the roses” is a great place to bring 
our discussion to a close. Thank you for your time and your 
insights.  

If I wanted to learn more about resilience, where would I go, 
online or in a book? 

JB: There’s much information online, and there are multitudes of 
books about resilience. And I would encourage you to just look 
at some on Amazon or in the library and just read up about it, 
but resilience is—again, I just want to end by saying it’s hard-
wired in all of us. You can even see it in the temperament of 
babies. Some babies show remarkable resilience. Other babies 
fuss over everything. And what we know is that even though it’s 
hardwired in us, we can change it, teach it, and practice skills to 
be better at recovering from the inevitable bumps that we’re 
going to hit almost daily. And it’s the small stuff that usually trig-
gers us. It’s not the big stuff. One book I would recommend is 
Self-Compassion: The Proven Power of Being Kind to Yourself by 
Kristin Neff.  
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In 1970, a 13 year-old boy disappeared in Harrisburg, Pennsyl-
vania. Three years later, the victim’s friend, Steven Crawford, 
was arrested and tried for murder based largely on a bloody 

palm print found on a car at the crime scene. At trial, Janice 
Roadcap, a state forensic chemist, testified for the state that 
Crawford had left a bloody palm print on a car at the crime site 
because there was blood on his hand before he touched the car. 
Years later, a copy of Roadcap’s original report to the prosecutor 
was discovered in which she had indicated instead that the blood 
was already on the car when Crawford got to it. She then altered 
that detail while testifying at trial. Crawford was exonerated in 
2002.   

In 1989, 16-year-old Huwe Burton, of Bronx New York, 
returned home and found his mother facedown on her bed, 
stabbed to death. Two days later, after hours of interrogation—in 
which he was alone despite making numerous requests to see his 
father, and during which time detectives deployed a playbook of 
promises and threats—Burton appeared on camera, at 3:10 a.m., 
to confess to an assistant district attorney. Two years later, based 
solely on that videotaped confession, Burton was convicted. At 
trial, the prosecutor cross-examined him about missing the first 
period of school at the time the murder was likely committed 
even though his teacher had said he was there. The ADA also 
made arguments about his absence from school in closing. In 
2019, Burton was exonerated.  

In 2001 in West Virginia, 19-year-old Joseph Buffey was 
arrested for a burglary and sexual assault of an elderly woman. 
During a late-night interrogation, he confessed to the crimes but 
recanted just moments later. Although he maintained his 
innocence, Buffey’s attorney persuaded him to accept a time-
limited guilty-plea offer. Fourteen years later, it was discovered 
that the prosecutor’s office was in possession at that time of DNA 
results from a rape kit that had conclusively excluded Buffey. In 
2015, the West Virginia Supreme Court allowed Buffey to 
withdraw his guilty plea, and he was released. Vowing to retry 
Buffey after this ordeal, the prosecutor offered him an Alford plea 
in exchange for time served. Fearing re-incarceration, Buffey 
accepted the plea.   

In 2003, Joey Fulgham of Longview, Mississippi, was shot to 
death in his sleep. Kristi Fulgham, his ex-wife, was a strong 
suspect. But she told police that her 13-year-old half-brother, 
Tyler Edmonds, killed her ex by shooting him with a rifle. After 
hours of interrogation and denials, police brought Kristi into the 
room to convince the boy to confess. At that point, Edmonds said 

that he and Kristi squeezed the trigger together. Edmonds 
recanted but was tried for capital murder. At trial, forensic 
pathologist Steven Hayne, not state-certified, testified that the 
path and projectile of the fatal wound corroborated the two-
shooter theory “to a reasonable degree of scientific certainty.” 
Implicated in several  wrongful convictions, Hayne was a 
controversial figure. Until the state terminated him five years later, 
and barred him from further practice, he had testified to 
performing over 1,500 autopsies per year, substantially exceeding 
the maximum of 250 recommended by the National Association 
of Medical Examiners. But the prosecutor called him anyway. The 
state Supreme Court ultimately overturned Edmonds’s conviction, 
ruling that Haynes’s testimony was unhinged from science. 
Edmonds was retried and acquitted in 2008.  

According to Webster’s New World Law Dictionary, 
prosecutorial misconduct is “an illegal act or failing to act, on the 
part of a prosecutor, especially an attempt to sway the jury to 
wrongly convict a defendant or to impose a harsher than 
appropriate punishment.” In 1935, the U.S. Supreme Court said 
of federal prosecutors that their interest is “not that it shall win a 
case, but that justice shall be done…while he may strike hard 
blows, he is not at liberty to strike foul ones. It is as much his 
duty to refrain from improper methods calculated to produce a 
wrongful conviction as it is to use every legitimate means to bring 
about a just one.”1  

Inspired by Peter Neufeld and Barry Scheck’s 1992 founding 
of the Innocence Project,2 and in light of over three thousand 
wrongful convictions archived by the National Registry of 
Exonerations (NRE), founded in 2012 by Samuel Gross and Rob 
Warden,3 numerous reports have exposed the role that 
prosecutors have played in these miscarriages of justice. In one 
pointed critique, for example, Thomas Sullivan and Maurice 
Possley challenged those who have enabled abuses via “decades-
long absence of discipline imposed on prosecutors whose 
knowing misconduct has resulted in terrible injustices being 
visited upon defendants throughout the country. Many 
honorable lawyers have failed to speak out about errant 
prosecutors, thus enabling their ethical breaches. The silent 
accessories include practicing lawyers and judges of trial and 
reviewing courts.”4  

In a 2020 report published by the NRE, Gross and his 
colleagues noted that “official misconduct” by government 
officials contributed to 54% of wrongful convictions—and that 
the rate was even higher in more severe crimes, up to 72% in 
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homicides. More specifically, they found significant evidence of 
prosecutorial misconduct in 30% of cases (e.g., withholding 
exculpatory evidence, making false claims or improper 
arguments in court, tampering with witnesses, knowingly taking 
perjured testimony). In these latter instances, only 4% of 
prosecutors were sanctioned, and the sanctions were typically 
mild.5  

Why is it that prosecutors are seldom disciplined, often in the 
face of ample evidence? One reason may be that judges and 
others within the system do not agree on what acts of 
prosecutorial discretion constitute willful or intentional forms of 
misconduct—as opposed, say, to situations involving a mere 
reckless disregard of the rules, poor judgment, or a simple 
mistake.6 In one report, the Innocence Project thus used the term 
“prosecutorial error and misconduct” to include any type of 
prosecutorial action that falls outside of legal and ethical 
guidelines, regardless of intent or knowledge.7 

To our knowledge no empirical research has sought to answer 
this basic question: Is there a consensus within the judiciary as 
to what acts of prosecutorial discretion raise ethical questions 
worthy of investigation? Do judges generally agree on what 
constitutes prosecutorial misconduct, or do these determinations 
reside in the eye of the individual beholder? We report on an 
exploratory new line of research aimed at assessing the level of 
consensus within the judiciary on this consequential and highly 
charged question.  

 
METHOD 
PARTICIPANTS 

We emailed 5,210 U.S. state, federal, and local court judges a 
survey link using a listserv obtained from The American Bench, a 
directory containing more than 20,000 judges. In this email, we 
indicated that we were interested in how various acts of 
prosecutorial discretion were perceived by judges and others, 
that participating would involve reading brief descriptions and 
then answering some questions, and that all responses would be 
anonymous. 

In total, 409 judges clicked the link; 355 provided one or more 
responses; 284 judges completed the survey entirely. Overall, 
73% of respondents were male, 25% were female (others did not 
report); they averaged 61 years-old, with ages ranging from 35 to 
87. Seventy-two percent were state judges from 38 states (the 
most highly represented, in order, were Michigan, Florida, 
Georgia, Oregon, and Wisconsin); 5% were federal judges; others 
did not report. Overall, the sample averaged 15.55 years of 
experience on the bench and estimated having presided over a 
median of 2,000 cases (we did not ask respondents to indicate 
whether they had prior experience as prosecutors or defenders).  

THE SURVEY INSTRUMENT 
We modeled this survey after prior “Frye test” studies of 

eyewitness and confession experts that aimed to assess the 
extent to which various relevant psychological principles 
elicited general agreement within the scientific community.8  
Prospective respondents were told that the purpose of this 
survey is to get their perspectives on various acts of 
prosecutorial discretion, after which we will ask a handful of 
background questions. For this purpose, we created 27 single-
sentence descriptions of behavior, most based on acts 
committed by prosecutors in actual cases involving proven 
wrongful convictions. These single-sentence descriptions were 
decontextualized from the facts of any specific location or case. 
To control for the possible effects of presentation order, the 
order of the items was randomized across judges. On average, it 
took respondents approximately 13 minutes to complete the 
questionnaire. The acts we surveyed ranged from egregious 
forms of misconduct on the high end (e.g., manipulating 
exculpatory evidence) to ambiguous acts of discretion on the 
low end (e.g., opposing a defense expert on Frye grounds). All 
items appear verbatim in Table 1 (pg. 114). 

For each item, we asked two questions: (1) On a seven-point 
scale, “To what extent does this behavior comport with the 
ethical conduct you would expect of prosecutors in your 
courtroom?” (very unethical= -3 to very ethical= +3) and (2) “In 
your view, should this behavior be investigated as a possible act 
of prosecutorial misconduct?” (Yes vs. No). Our objective in 
asking these questions was to gauge levels of agreement as to 
what constitutes prosecutorial misconduct and to calculate the 
tipping point on perceptions of ethicality, i.e., how unethical on 
a 7-point scale must an act of discretion be before it becomes 
worthy of investigation? After the last item, we invited 
respondents to offer any comments, suggestions, or insights they 
had on the topic and to note ethically questionable acts of 
prosecutorial discretion not listed in this survey. 

 
RESULTS 

Based on 8,383 responses from 355 respondents, results 
showed that the judges in our sample were highly 
discriminating. The variability of their responses across items on 
the question of whether an act of prosecutorial discretion was 
worthy of investigation can be seen in Figure 1 (pg. 115). 

We also note that across judges and items, responses to the 
two questions were significantly and highly correlated (the mean 
ethicality rating was -2.74 for items they deemed worthy of 
investigation compared to -0.31 for acts not deemed worthy). 
Regardless of their age, gender, years on the bench, number of 
cases adjudicated, or whether they served in a federal or state 
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TABLE 1. ITEMS DESCRIBING ACTS OF PRESECUTORIAL DISCRETION

Act Statement
Ethicality  
(-3 to +3)*

Investigate?  
(% yes)

1. Expert witness
Denying defense counsel an expert witness on the grounds that his or her 
proffered testimony is not generally accepted in the scientific community.

0.85 3.13

2. Defendant’s alibis Failing to investigate or disclose a defendant’s alibis. -1.20 33.44

3. Jailhouse snitch
Offering informant testimony from a jailhouse snitch with a history of 
credibility problems.

-0.41 14.00

4. Detective’s history
Knowing but not disclosing that the detective who took the defendant’s 
confession had previously taken one or more proven false confessions.

-1.55 46.77

5. Comment on Defendant’s 
silence

Commenting in closing argument on how the jury did not get to hear the 
defendant’s side of the story, thus hinting at an adverse inference, even while 
noting that the defendant has a right not to testify.

-2.32 57.14

6. Eyewitnesses who failed to 
identify Defendant

Knowing but not disclosing the presence of one or more eyewitnesses who had 
failed to identify the defendant in a lineup.

-2.49 79.94

7. Eyewitness who retracted 
identification of Defendant

Knowing but not disclosing that an eyewitness who identified the defendant in 
a lineup had earlier failed to do so or identified someone else.

-2.52 79.17

8. Alternative suspects
Failing to investigate or disclose the presence of strong alternative suspects 
noted in police files.

-1.98 58.94

9. Time-limited plea offer (pre-
DNA)

Offering the defendant a time-limited guilty plea before DNA evidence has 
returned from the lab.

-0.17 15.41

10. Jury selection – Batson
Citing race-neutral reasons to use peremptory challenges that remove all 
prospective jurors from the defendant’s racial or ethnic group.

-0.45 24.58

11. Biased forensic examiner
Offering testimony from a forensic examiner who has a known reputation for 
bias.

-0.42 11.22

12. Incentivized informant
Incentivizing testimony from an informant without disclosing the terms or 
incentives offered.

-1.97 61.41

13. Perjured testimony
Failing to correct trial testimony known to be perjured by a government 
witness.

-2.73 91.83

14. Failing to charge a law 
enforcement official

Declining to charge a law enforcement official despite evidence amounting to 
probable cause that would support a charge of criminal wrongdoing.

-1.46 42.48

15. Inadmissible evidence
Attempting to introduce inadmissible and prejudicial evidence known to be 
inadmissible.

-2.08 50.49

16. Failing to disclose 
exculpatory evidence

Failing to disclose medical or forensic evidence likely to prove exculpatory. -2.78 90.61

17. Prejudicial summation Arguing in summation that the State “knows” that the defendant is guilty. -1.63 33.87

18. Mischaracterizing 
inconclusive evidence

Mischaracterizing inconclusive forensic evidence as a match to the defendant 
during closing argument.

-2.10 48.55

19. Time-limited plea offer 
(post-DNA)

Offering the defendant in a rape case a time-limited guilty plea without 
disclosing that he was excluded by DNA evidence.

-2.70 90.01

20. Manipulating exculpatory 
evidence

Hiding, destroying, or tampering with exculpatory evidence and case files. -2.89 97.76

21. Alford plea offer in lieu of 
exoneration

Vowing to retry a defendant whose conviction was overturned by DNA in 
order to elicit an Alford plea.

-1.49 42.07

22. Overcharging to elicit a 
guilty plea

Vowing to add charges or seek excessive sentencing (i.e., disproportionate to 
the alleged crime) in order to elicit a guilty plea.

-1.15 32.13

23. Police and forensic reports Failing to seek out all relevant police and forensic reports. -1.41 37.38

24. Offering leniency for a 
witness’s testimony

Eliciting testimony from a witness in exchange for leniency in the prosecution 
of another case.

0.98 5.61

25. Threatening defense witness 
with perjury

Advising a witness who comes forward with testimony favorable to the defense 
that he or she could be prosecuted for perjury if the statement turns out to be 
false.

-0.05 17.11

26. Media statement that 
conveys inadmissible facts

Making public statements to the media that can taint a jury by referencing 
information known to be inadmissible at trial.

-2.39 72.44

27. Requiring plea waivers
Requiring that defendants who plead guilty waive all rights to discovery, 
appeal, and other procedural safeguards.

-0.39 26.33

* (very unethical = -3, somewhat unethical = -2, slightly unethical = -1; neutral = 0; slightly ethical = +1; somewhat ethical = +2; very ethical= +3)



court, the more unethical the judges perceived an act to be, the 
more likely they were to believe it should be investigated.9 

Overall, our respondents believed that 47% of acts described 
in the survey items should be investigated as possible 
misconduct; 53% should not. Table 1 shows that they exhibited 
varying levels of agreement across the different items on both 
questions. On the unethical side of the -3 to +3 continuum, the 
most egregious behaviors, in order, were hiding, destroying, or 
tampering with exculpatory evidence (-2.89), failing to disclose 
medical or forensic evidence likely to prove exculpatory (-2.78), 
failing to correct trial testimony known to be perjured (-2.73), 
offering the defendant a time-limited guilty plea without 
disclosing exculpatory DNA evidence (-2.70), failing to disclose 
that an eyewitness who identified the defendant in a lineup had 
previously failed to do so (-2.52) or that other eyewitnesses had 
failed to do so (-2.49), and making public statements to the 
media that can taint a jury (-2.39). For these same items, the 
percentage of judges who believed that these acts should be 
investigated for prosecutorial misconduct were 98%, 91%, 92%, 
90%, 79%, 80%, and 72%, respectively. 

On the more ambiguous side of the -3 to +3 ethicality 
continuum, respondents were the least critical in order, from the 
bottom up, of the following items: eliciting testimony from a 
witness in exchange for leniency in another case (+0.98), denying 
defense counsel an expert witness on Frye grounds (+0.85), 
advising a defense witness that perjury would be prosecuted  
(-0.05), offering a defendant a time-limited plea before DNA tests 
have returned from the lab (-0.17), requiring defendants who 
plead guilty to waive all rights to discovery, appeal, and other 
safeguards (-0.39), offering informant testimony from a jailhouse 
snitch with a history of credibility problems (-0.41), offering 
testimony from a forensic examiner who has a known reputation 
for bias (-0.42), and citing race-neutral “Batson” reasons for 
peremptory challenges that remove all prospective jurors from the 
defendant’s racial or ethnic group (-0.45). For these latter items, 
the percentage of judges who believed that these acts should be 
investigated for prosecutorial misconduct were only 6%, 3%, 
17%, 15%, 26%, 14%, 11%, and 25%, respectively.   

Although the above items yielded relatively high levels of 
agreement on both questions, a surprising number of behaviors 
elicited a great deal of variability, or inter-judge disagreement—
again, on both questions. As indicated by an approximately 60%-
40% (and more even) split on the judgment that a behavior 
should be investigated for possible misconduct, inter-judge 
agreement rates were surprisingly low when it came to a 
prosecutor incentivizing an informant’s testimony without 
disclosing the terms or incentives (61%-39%), failing to 
investigate or disclose a strong alternative suspect in police files 
(59%-41%), commenting in closing argument on how the jury 
did not get to hear from the defendant, thus hinting at an adverse 
inference (57%-43%), attempting to introduce prejudicial 
evidence known to be inadmissible (50%-50%), 
mischaracterizing inconclusive forensic evidence in court as a 
match to the defendant (49%-51%), knowing but not disclosing 
that the detective(s) who took the defendant’s confession had 
previously taken other false confessions (47%-53%), declining to 
charge a law enforcement official of criminal wrongdoing despite 
evidence amounting to probable cause (42%-58%), and vowing 
to retry a defendant whose conviction was overturned by DNA to 
gain an Alford plea (42%-58%).  

After all items were completed, we invited respondents to 
comment further: “In light of your background, knowledge, 
experience, and perspective, we would be interested in any 
comments or suggestions that you may have regarding ethically 
questionable acts of prosecutorial discretion not listed in this 
survey.” In addition to the quantitative results, we thus obtained 
a wealth of qualitative data from 136 judges who offered 
additional comments.  

On the question of what other questionable acts of discretion 
we might have included, several respondents pointed to 
misconduct related to plea bargaining: “Particularly, using high 
mandatory minimums to ‘encourage’ pleas is abusive,” said one 
respondent. “Intentionally withholding any plea deal or a 
promise of leniency for a charge partner or snitch who testifies 
for the prosecution until the trial has concluded to avoid the 
appearance that the witness’s testimony has been bought” said 
another. A third respondent noted, “I have seen prosecutors 
charge someone with questionable basis or failing to review all of 
the evidence when received and amend or modify the charges to 
the more appropriate level of an offense.” Still others pointed to 
aggressive forms of courtroom conduct that we had not sampled, 
namely: “Excessive badgering a defendant who is pro se,” 
“Offering testimony from a police officer known to lie,” 
“Neutralizing a judge who is not pro-prosecution by filing a 
blanket affidavit of prejudice against the judge,” and “threatening 
attorney with repercussions in other cases for vigorously 
defending another.”10 

A few respondents also commented more broadly on the 
subject of prosecutorial misconduct and what to do about it. 
Some judges were emphatic about the need to uphold high 
standards of conduct (e.g., “Prosecutors’ responsibility is to see 
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FIGURE 1. SHOULD THIS BEHAVIOR BE 
INVESTIGATED? DISTRIBUTION OF “YES”  

RESPONSES ACROSS ITEMS



that justice is accomplished—not to garner convictions”; “The 
State must always keep in mind that its role is not to convict at 
any cost, but to take all steps necessary to ensure that its agents 
behave ethically with due respect for the rights of the accused, no 
matter how heinous the crime”; “When handling criminal cases, 
prosecutors should be held to the highest standards from the 
beginning to the conclusion of all cases. Prosecutors who cannot 
uphold these high standards should not be involved in any way 
in cases involving life and liberty”; “Criminal defendants have 
many obstacles, especially those who are indigent. For that 
reason, in my opinion, ethical rules governing prosecutors 
should be strengthened to deter actions that unfairly 
disadvantage defendants”; “Since a search for the truth is the 
overarching goal of the criminal justice system, I believe any 
effort to intentionally thwart that goal should be dealt with 
through discipline”).  

In contrast, several judges were less emphatic on this point. 
Within this latter category, we identified two bases of resistance. 
Some respondents argued that the question of whether 
disciplinary action is taken should depend on the intentional 
nature of the behavior (e.g., “It would help to know whether a 
prosecutor knowingly, recklessly, negligently, or unintentionally 
engaged in the behaviors described”; “I answered ‘no’ to many of 
these questions…because the decision would hinge in my 
opinion on whether the prosecutor’s actions were clearly 
deliberate or intentional vs. inadvertent or made in the haste of a 
hearing or trial”; “Both prosecutors and defense lawyers make 
mistakes. Separating intentional misconduct from negligence is 
often difficult in the face of the workload these lawyers face”).  

Others who expressed resistance argued for a more laissez-faire 
approach to the problem, suggesting that the adversarial system—
which brings together prosecutors, defense counsel, a presiding 
judge, and a jury—is ultimately self-correcting (e.g., “Many 
patterns presented would be cured or considered acceptable, 
ethical conduct by prosecutors because the competent defense 
counsel would check, call or challenge the conduct and protect 
the defendant from any adverse consequences”; “The prosecutor’s 
mandate to seek justice does not include investigating a case for 
the defense or pointing out possible arguments”; “Many situations 
are improper but you rely on defense counsel or the judge to 
rectify”; “Much of the ethically questionable conduct mentioned 
should and could be addressed by cross examination”; “In my 
opinion, often the response to bad prosecutors needs to come 
from voters, the defense team, and the bench”). 

 
DISCUSSION AND IMPLICATIONS 

Our survey of 355 judges yielded four “headline” results 
worth noting. First, responses to the 27 behaviors were emi-
nently rational in two ways. Judges exhibited a great deal of vari-
ability in their responses across items, with results distributed 
from a low of only 3% who saw as worthy of investigation the 
challenge of an opposing expert on Frye grounds up to a high of 
98% for hiding, destroying, or tampering with exculpatory evi-
dence. Judges were also internally consistent on both measures: 

The more unethical they saw the behavior, the more likely they 
were to believe it to be worthy of investigation.  

The second result is that judges exhibited a high level of 
consensus in their assessment that seven of the behaviors on the 
list constituted acts worthy of investigation. (Similarly, most 
agreed in their assessment of eight behaviors that were 
ambiguous and not worthy of investigation.) On this point, 
however, we are struck by a fact noted in the NRE report cited 
earlier—that when these apparently obvious and egregious 
instances of misconduct have been exposed in actual case (even 
in cases that yielded wrongful convictions)—disciplinary actions 
were not taken.11 For example, 91% of judges agreed that “failing 
to disclose medical or forensic evidence likely to prove 
exculpatory” is worthy of investigation. Yet that is exactly what 
happened in Harrisburg, Pennsylvania, in the 1974 wrongful 
conviction of Steven Crawford cited earlier. In that case, the 
forensic state chemist informed the prosecutor about the 
exculpatory results in an initial report. She then altered her 
conclusions in testimony at trial—which, according to 92% of 
our respondents, constitutes the second leading basis for a charge 
of prosecutorial misconduct.  

Unfolding twenty-seven years later, the case of Joseph Buffey 
of Clarksburg, West Virginia, also illustrates this point. In our 
survey, 90% of judges saw as unethical and as worthy of 
investigation “Offering the defendant in a rape case a time-
limited guilty plea without disclosing that he was excluded by 
DNA evidence.” Yet that is exactly what happened to Buffey, who 
had to accept a guilty plea offer to rape after DNA tests the 
prosecutor did not disclose had already excluded him. In 2015, 
after he had spent 13 years in prison, the state Supreme Court 
allowed Buffey to withdraw his guilty plea. To our knowledge, 
however, the prosecutor, who accepted that plea offer without 
disclosing the DNA results, was not sanctioned. In fact, while the 
state Supreme Court made numerous named references to 
Buffey’s defense attorney, the prosecutor was not named even 
once in the Court’s reversal of Buffey’s conviction.12  

We can cite one instance after another to illustrate what seems 
like a marked discrepancy between theory and practice, between 
the results of our survey and the lack of disciplinary action taken 
against those who have committed some of the most egregious of 
ethical breaches. Perhaps this disparity can be traced to 
attributions of intentionality. A number of judges in our survey 
commented afterward that they would have liked more 
information about context in the items we sampled—such as the 
prosecutor’s intent. This desire for contextual information is 
understandable (and an objective of ours in future research). 
Over the years, the Supreme Court has defined prosecutorial 
misconduct as “any conduct by a prosecutor that violates a 
defendant’s rights, regardless of whether that conduct was known 
or should have been known to be improper by the prosecutor or 
whether the prosecutor intended to violate legal requirements.”13 
While intent should have no bearing on whether an act 
constitutes misconduct, perhaps it is relevant for determining 
what training, supervision, or sanctions are warranted. 
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Alternatively, perhaps the divide between theory and practice 
is rooted in the perspective cited earlier, articulated by some 
judges, that disciplinary actions need not be taken because the 
adversarial system is ultimately self-correcting (e.g., by relying on 
competent defense counsel or the judge to rectify matters, the 
process of cross-examination, appeals courts, state bar 
disciplinary committees, and voters). We find this argument 
puzzling. Kicking the can down the road in this way promotes 
what social psychologists call a “diffusion of responsibility” by 
which the real or imagined presence of responsible others 
inhibits bystanders from intervening on behalf of victims who 
need help in emergency situations.14 For a criminal justice 
system built on the principle that punishment is necessary to 
deter wrongdoing, how can “self-correction” provide a 
satisfactory response to consequential offenses committed by 
prosecutors, which often result in wrongful convictions that 
leave perpetrators on the streets to reoffend?   

We believe that it does not. Summarizing the results of 
multiple investigations, conducted in geographically diverse 
parts of the country, and using different methodologies, the 
Innocence Project concluded that “every study arrived at the 
same conclusion: though allegations of prosecutorial error or 
misconduct are widespread, few prosecutors are formally 
disciplined for their actions, even in cases of egregious 
intentional misconduct”15 In a 2018 article titled “What Happens 
When Prosecutors Break the Law?” Nina Morrison wrote an 
exposé about a Suffolk County, New York prosecutor who was 
caught altering hundreds of pages of police records to remove 
exculpatory information about a defendant in a murder case. He 
was promptly fired, and the murder charges were dismissed. 
Subsequent to what the judge called an outright “travesty,” the 
district attorney’s office reviewed this prosecutor’s case files only 
to find that he had suppressed evidence in four other murder 
cases as well. Yet at the time of Morrison’s article one year later, 
that prosecutor still had not been sanctioned, charged, or 
disbarred.16 (In 2021, he was suspended from practicing law for 
two years.)   

The self-correction perspective, which seems to imply “no 
harm, no foul,” is wrong for yet another reason. The notion that 
incentivizing an informant’s testimony without disclosing the 
terms (an act that elicited a great deal of variability of response) 
is correctable via cross-examination presumes that incentivized 
informants will give truthful testimony in court. Similarly, the 
notion that failing to disclose a strong alternative suspect in 
police files is self-correcting presumes that defense counsel 
would have open access to those files. Yet on both counts, the 

wrongful convictions databases suggest otherwise. As for ethical 
breaches in court (like commenting on the defendant’s failure to 
testify, introducing prejudicial but inadmissible evidence, and 
mischaracterizing inconclusive forensic evidence), research has 
shown that jurors are often tainted by baseless conjectural 
questions or the leakage of inadmissible testimony—even when 
counsel lodges a timely objection and the judge admonishes the 
jury to disregard.17  

 A third key result concerns the fact that judges disagreed 
markedly (as measured by a near-even 60-40 split) as to the 
ethicality and misconduct status of several items. Let’s take as an 
example the situation in which a prosecutor attempts to 
introduce in court prejudicial evidence known to be inadmissible. 
Fifty percent of respondents in our survey saw this as unethical 
and worthy of investigation as an act of misconduct; 50% 
disagreed. Also, with regard to behavior in the courtroom—
namely, mischaracterizing inconclusive forensic evidence as a 
match to the defendant—49% of respondents deemed this 
unethical enough for investigation; 51% did not. This lack of 
consensus from the bench should be concerning. If definitions of 
what constitutes an ethical breach worthy of investigation are so 
malleable as to elicit judicial disparity of this magnitude, then at 
least with regard to some behaviors the line between conduct and 
misconduct resides in the eye of the beholder. One can only 
imagine what disparities would also be found in additional 
comparisons. Hence, future work should present contextualized 
vignettes not only to judges but to prosecutors, defense counsel, 
and lay citizens with the goal of measuring within- and between-
group agreement rates in their assessments. 

The fourth result concerns the ethic of tolerance that 
respondents reasonably exhibited for common adversarial tactics 
that we had included to provide ambiguous, non-egregious 
anchor points. To our surprise, judges exhibited little concern 
about the ethics of offering testimony “from a jailhouse snitch 
with a history of credibility problems” and “a forensic examiner 
who has a known reputation for bias.” Yet jailhouse and other 
incentivized informants are a major contributing factor in 
wrongful convictions.18 As seen in the Steven Crawford and Tyler 
Edmonds cases described earlier, and consistent with the 
scathing critique about forensic sciences published in 2009 by 
National Academy of Sciences, error and bias in the forensic 
sciences constitute an even greater contributing factor.19 These 
are common and serious sources of error, all preventable if 
prosecutors would exclude rather than present witnesses who 
have known credibility problems.   

To sum up: Too many innocent people have been wrongfully 
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convicted, leaving the person who actually committed the crime 
free to reoffend, not only because of faulty evidence, but also 
because of official forms of misconduct. The incidents are well 
documented; so are the lack of sanctions that would be imposed 
to deter future wrongdoing elsewhere in the criminal justice 
system. By asking judges for their perspectives on discrete acts of 
prosecutorial discretion, this study sheds new light on part of the 
problem. The results showed that there is no dispute among 
judges as to what constitutes the most egregious acts of 
misconduct—including those that seldom draw disciplinary 
action. This result begs the question, why the chasm between 
theory and practice?   

We also observed several actions about which judges were 
evenly split. The notion that the treatment of comparable acts of 
prosecutorial discretion might depend on the identity of the 
presiding judge runs afoul of the principle of “equal justice under 
the law.” Troubled by highly variable sentencing practices in the 
U.S. courts—indeed, what Judge Marvin Frankel had referred to 
as “law without order”20—Federal Judicial Center researchers in 
the 1970s had judges in an experiment render hypothetical 
sentences based on a common set of presentence reports and 
found substantial interjudge differences based on the same 
information.21 At the time, this work prompted discussion of 
sentencing guidelines aimed at reducing these disparities. While 
the results of our survey are preliminary, they suggest the need 
for additional research on prosecutorial misconduct modeled 
after these early sentencing disparity experiments. Short of 
mandating guidelines, it seems clear for now that continuing 
education is needed to lend clarity as to what behaviors 
constitute misconduct and how courts should respond. As well, 
perhaps legislators should create commissions to regulate these 
problems with greater transparency—starting with the types of 
misconduct about which judges are in agreement. Whatever the 
ultimate solutions, it is our hope that the present survey helps to 
advance the conversation. 
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LOOK BACK 
Although the most memorable cases from the Supreme 

Court’s 2021-22 Term were on the civil side of its docket,1 the 
Court addressed significant cases on the criminal side involving 
the Confrontation Clause, capital punishment, double jeopardy, 
criminal jurisdiction in Indian Country, and important statutory 
interpretation principles, such as the mens rea presumption and 
the scope of the rule of lenity.  

Looking back, the Court’s decisions limiting individuals’ 
access to remedies for violations of their constitutional criminal 
procedure rights stand out. Shinn v. Ramirez2 and Shoop v. 
Twyford3 drastically limit the ability of persons incarcerated in 
state facilities to challenge the ineffectiveness of their trial coun-
sel in federal habeas proceedings by prohibiting them from intro-
ducing new evidence to support their claims. Egbert v. Boule4 
again narrowed individuals’ access to Bivens remedies against fed-
eral officials, and Vega v. Tekoh5 held that individuals may not sue 
state officials under 42 U.S.C. § 1983 for Miranda violations.  

Dicta in some cases suggest possible future restrictions on 
individuals’ constitutional criminal procedure remedies. For 
example, in Brown v. Davenport,6 Justice Gorsuch wrote a major-
ity decision that reconstructed the history of federal habeas cor-
pus review to suggest that the Great Writ should be limited to 
correcting jurisdictional defects. And the Tekoh majority dropped 
a footnote questioning the legitimacy of the Miranda decision 
itself.7  

This was Justice Breyer’s last Term on the Court, and he spent 
it, for the most part, writing and joining dissents. He authored 
powerful dissenting opinions in both the Boston Marathon 
bombing case8 and the Second Amendment case9 on the right to 
bear arms in public. 

 
HABEAS CORPUS 

The term’s habeas corpus cases featured some of the biggest 
doctrinal shifts. Shinn v. Ramirez was an under-the-radar block-
buster that impaired habeas petitioners’ abilities to introduce the 
evidence needed to support ineffective-assistance-of-counsel 
claims. Shoop v. Twyford similarly emphasized that federal courts 
should be cautious before gathering new evidence. And Brown v. 
Davenport clarified the relationship between harmless-error doc-
trine and the statutory standard of review. 

 

INEFFECTIVE ASSISTANCE OF COUNSEL 
Shinn v. Ramirez10 significantly curtailed habeas petitioners’ 

abilities to introduce new evidence to support ineffective-assis-
tance-of-trial-counsel claims. Both David Ramirez and Barry Lee 
Jones were convicted of murder in Arizona state courts and sen-
tenced to death. They both filed federal habeas corpus petitions 
alleging that their trial attorneys had been constitutionally inef-
fective. But their ineffective-assistance-of-trial-counsel claims 
were procedurally defaulted in federal court, because neither of 
their state postconviction attorneys had properly raised the claim 
in state postconviction proceedings.  

Ramirez and Jones both relied on a 2012 Supreme Court deci-
sion—Martinez v. Ryan11—to get around their procedural 
defaults. Martinez held that a state habeas petitioner’s failure to 
properly present a substantial ineffective-assistance-of-trial-
counsel claim in state postconviction proceedings does not bar 
federal habeas review of the claim if (1) the state postconviction 
attorney performed ineffectively in failing to raise the claim, and 
(2) the state postconviction proceeding was the first opportunity 
the habeas petitioner had to raise the claim. Both the federal dis-
trict court and the Ninth Circuit Court of Appeals relied on Mar-
tinez to look past Ramirez’s and Jones’s procedural defaults and 
consider the merits of their trial-attorney-ineffectiveness claims. 

Because state postconviction counsel in both cases had failed 
to raise the ineffective-assistance-of-trial-counsel claims in state 
court, there was no evidence of counsels’ ineffectiveness in the 
state court record. The Ninth Circuit Court of Appeals had held 
in both cases that the federal court had the power to consider 
new evidence once someone satisfied Martinez, but the U.S. 
Supreme Court disagreed.  

Justice Thomas, joined by Chief Justice Roberts and Justices 
Alito, Gorsuch, Kavanaugh, and Barrett, held that habeas peti-
tioners raising ineffective-assistance-of-trial-counsel claims 
through the Martinez exception are limited to relying on evi-
dence in the state court record. The majority relied on a provi-
sion in the Antiterrorism and Effective Death Penalty Act 
(AEDPA) that limits the availability of federal evidentiary hear-
ings in habeas cases filed by individuals serving sentences in 
state prison: 28 U.S.C. § 2254(e)(2). Under § 2254(e)(2), if a 
person serving a state sentence “has failed to develop the factual 
basis of a claim in State court proceedings,” a federal court may 
not hold an evidentiary hearing on the claim except in two lim-
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push such claims into the post-
conviction context.18 This doctri-
nal change will produce signifi-
cant real-world effects, including 
the possible continued incarcera-
tion and potential execution of 
innocent people. One the peti-
tioners in Ramirez—Barry Lee 
Jones—has substantial evidence 
that he did not commit the mur-
der for which he is scheduled to 
be executed, but the Court’s deci-
sion precludes him from present-
ing it.19 

Shoop v. Twyford20 built on 
Ramirez and held that a federal district court may not order the 
state to transport an incarcerated person to a hospital for medical 
testing if the results of such testing would not be admissible in 
later federal habeas proceedings. Raymond Twyford challenged 
his Ohio murder and death sentence in a federal habeas petition 
alleging, among other things, that his trial counsel was ineffective 
for failing to present evidence of a head injury that Twyford suf-
fered as a teenager. To support this claim, Twyford filed a motion 
to compel the government to transport him to a medical center 
for brain testing. The district court granted the motion, finding 
that the order was appropriate under the All Writs Act, which 
authorizes federal courts to “issue all writs necessary or appropri-
ate in aid of their respective jurisdictions and agreeable to the 
usages and principles of law.”21 The Sixth Circuit affirmed the 
transportation order after finding that the evidence was “plausi-
bly relate[d]” to Twyford’s claims.22 The Supreme Court again 
reversed. 

Chief Justice Roberts, joined by Justices Thomas, Alito, 
Kavanaugh, and Barrett, wrote for the majority, noting that an 
order that requires the state to transport someone in custody to 
aid in the gathering of useless evidence is both potentially dan-
gerous for the state and runs contrary to AEDPA’s purposes of 
ensuring finality and respecting state court judgments. The 
majority held that federal courts must determine whether any 
new evidence could be admissible in a petitioner’s habeas case 
before facilitating its development.  

According to the Court, the order in this case was erroneously 
issued, because any medical evidence Twyford obtained would 
not have been admissible in his later habeas proceedings. AEDPA 
foreclosed any attempt to supplement the state court record for 
claims that were adjudicated on the merits in state court,23 and, 

ited circumstances, neither of which applied to Ramirez and 
Jones.12  

Ramirez and Jones contended that § 2254(e)(2) should not 
apply to their cases because the Supreme Court held in Williams 
v. Taylor13 that § 2254(e)(2)’s limitations on evidentiary hearings 
do not apply when a habeas petitioner is not at fault for “fail[ing] 
to develop” the claim in state court. In their cases, they argued, 
the state was responsible for the failure to develop the record, 
because it appointed them ineffective postconviction attorneys. 
Writing for the majority, Justice Thomas disagreed, noting that 
individuals accused of committing crimes bear the risk of attor-
ney error in the course of representation unless their attorney is 
constitutionally ineffective. And because there is no constitutional 
right to counsel in state postconviction proceedings, habeas peti-
tioners bear the risk of attorney errors in state postconviction 
proceedings, including errors that result in a failure to develop 
the evidentiary record. Justice Thomas emphasized that  
§ 2254(e)(2) was enacted to restrict the availability of federal evi-
dentiary hearings and promote AEDPA’s interests in finality and 
respecting state court judgments. Martinez carved out a narrow 
equitable exception to a judicially crafted procedural default doc-
trine. It did not give the Court the power, according to Justice 
Thomas, to rewrite a statute. 

Justice Sotomayor, joined by Justices Breyer and Kagan, dis-
sented, calling the Court’s decision “perverse” and “illogical” and 
accusing the majority of effectively overruling Martinez.14 “It 
makes no sense,” she explained, “to excuse a habeas petitioner’s 
counsel’s failure to raise a claim altogether because of ineffective 
assistance in postconviction proceedings . . . but to fault the same 
petitioner for that postconviction counsel’s failure to develop evi-
dence in support of the trial-ineffectiveness claim.”15 Section 
2554(e)(2) incorporated a threshold fault-based “failure to 
develop” standard that the dissenters felt must be understood in 
conjunction with the fault-based reasoning in Martinez. Justice 
Sotomayor also criticized the majority for misrepresenting 
AEDPA’s purposes. AEDPA struck a balance between finality and 
comity concerns and a desire to ensure that federal courts could 
continue to monitor the fairness of criminal proceedings and 
guard against “extreme malfunctions in the state criminal justice 
systems.”16 

Because ineffective-assistance-of-trial-counsel claims often 
turn on errors of omission that require evidentiary development, 
the dissenters rightly predict that the Court’s holding will “doom 
many meritorious trial-ineffectiveness claims.”17 By neutering 
Martinez, the Court effectively “reduces to rubble” the right to 
effective assistance of trial counsel in the majority of states that 

12. The two exceptions involve claims based on a new and previously 
unavailable rule of constitutional law made retroactively applicable 
by the U.S. Supreme Court and claims based on a factual predicate 
that could not have been discovered before through the exercise of 
due diligence. A petitioner who relies on one of those two excep-
tions must also show by clear and convincing evidence that no rea-
sonable factfinder would have convicted them of the crime. See 28 
U.S.C. § 2254(e)(2). 

13. 529 U.S. 420 (2000). 
14. Martinez, 142 S. Ct. at 1740 (Sotomayor, J., dissenting). 
15. Id. 
16. Id. at 1748–49 (Sotomayor, J., dissenting) (quoting Harrington v. 

Richter, 562 U.S. 86, 102–03 (2011)). 
17. Id. at 1746 (Sotomayor, J., dissenting). 
18. Id. at 1750 (Sotomayor, J., dissenting). 
19. See Liliana Segura, His Conviction Was Overturned Amid Evidence of 

Innocence. The Supreme Court Could Throw It All Out., THE INTERCEPT 
(July 31, 2021), https://theintercept.com/2021/07/31/death-
penalty-supreme-court-arizona-barry-jones. 

20. 142 S. Ct. 2037 (2022). 
21. Id. at 2042; see also 28 U.S.C. § 1651(a). 
22. Twyford, 142 S. Ct. at 2042.               
23. See 28 U.S.C. § 2254(d)(2); see also Cullen v. Pinholster, 563 U.S. 

170 (2011) (limiting claims under § 2254(d)(2) to record evidence). 
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24. Twyford, 142 S. Ct. at 2047 (Breyer, J., dissenting). 
25. Id. at 2050–51 (Gorsuch, J., dissenting). 
26. Brown v. Davenport, 142 S. Ct. 1510 (2022). 
27. Brecht v. Abrahamson, 507 U.S. 619 (1993). 
28. 28 U.S.C. § 2254(d)(2). 
29. See Deck v. Missouri, 544 U.S. 622 (2005). 
30. Davenport, 142 S. Ct. at 1526–28 (referencing Fry v. Pliler, 551 U.S. 

112 (2007), and Davis v. Ayala, 576 U.S. 257 (2015)). 
31. Id. at 1524–25. 
32. Id.  
33. 344 U.S. 443 (1953). 
34. Davenport, 142 S. Ct. at 1522. 
35. Id. at 1531–35 (Kagan, J., dissenting). 
36. Id. at 1531 (Kagan, J., dissenting). 

after Ramirez, Twyford could not 
use new evidence to support a 
defaulted ineffective-assistance-of-
trial-counsel claim unless he had a 
plausible argument that his case fit 
within one of § 2254(e)(2)’s two 
narrow exceptions which he did 
not.  

Justice Breyer dissented, joined 
by Justices Sotomayor and Kagan. 
He argued that the Supreme Court 
lacked jurisdiction over the case, 

because it involved the appeal of an interlocutory order, which 
the Court generally does not permit.24 Justice Gorsuch agreed 
that the Court lacked jurisdiction and wrote separately to note 
that he would have dismissed the case as improvidently 
granted.25  

 
HARMLESS ERROR  

In Brown v. Davenport,26 the Supreme Court held that a federal 
court may not grant habeas relief to a convicted state prisoner 
whose constitutional rights were violated at trial unless that pris-
oner satisfies both the judicially created Brecht v. Abrahamson27 
harmless-error standard and AEDPA’s statutory barriers to habeas 
relief.28 Ervine Davenport was convicted of murder and sen-
tenced to life in prison without the possibility of parole after 
standing trial while visibly shackled in front of the jury. On 
appeal, the Michigan appellate courts found that the shackling 
violated Davenport’s due process rights,29 but determined that 
the error was harmless. Davenport then filed a federal habeas cor-
pus petition, which the federal district court denied, relying on 
AEDPA’s deferential standard of review for previously adjudicated 
claims. Under 28 U.S.C. § 2254(d), habeas relief is precluded for 
claims adjudicated on the merits in state court unless the state 
court decision “was contrary to, or involved an unreasonable 
application of, clearly established Federal law, as determined by 
the Supreme Court of the United States” or involved an unrea-
sonable determination of the facts. 

The Sixth Circuit Court of Appeals reversed, finding that Dav-
enport’s shackling had a “substantial and injurious effect or influ-
ence on the verdict,” and was therefore not harmless under the 
Brecht v. Abrahamson harmless-error standard for federal habeas 
review. Once Brecht was satisfied, the Sixth Circuit held that Dav-
enport need not also satisfy AEDPA to obtain relief, because prior 
Supreme Court cases had said that the Brecht test “subsumed” the 
§ 2254(d) standard.30 The Supreme Court reversed in a 6-3 deci-
sion. 

Justice Gorsuch, joined by the Chief Justice and Justices 
Thomas, Alito, Kavanaugh, and Barrett, held that habeas peti-
tioners must satisfy both Brecht and § 2254(d) to obtain relief. 
According to the majority, AEDPA represented “a sea change in 

federal habeas law” that was designed to restrict the availability 
of relief, and an AEPDA analysis is “different in kind” from a 
Brecht analysis.31 “[W]here AEDPA asks whether every 
fairminded jurist would agree that an error was 
prejudicial, Brecht asks only whether a federal habeas court itself 
harbors grave doubt about the petitioner’s verdict.”32 Addition-
ally, the majority noted, the legal materials that a court may con-
sult when addressing the two inquiries are distinct: AEDPA 
requires courts to focus on U.S. Supreme Court holdings that 
existed at the time of the relevant state court decision, 
whereas Brecht permits courts to draw on circuit precedent, dicta 
in Supreme Court cases, and cases that were decided after the rel-
evant state court decision to reach a decision. Applying AEDPA 
to Davenport’s case, the majority did not believe that the Michi-
gan appellate courts’ finding of harmlessness was unreasonable. 
Therefore, Davenport was not entitled to relief. 

The Court’s decision will make it marginally harder for indi-
viduals challenging the legality of their state incarceration to 
obtain relief, because they will have to jump over two hurdles 
rather than one, but it is unlikely to affect the outcome in most 
cases. Perhaps the most important part of the case is how Justice 
Gorsuch set the stage for future narrowing of the scope of the 
Great Writ.  

According to the Court majority, habeas was historically a writ 
used to test the legality of an executive detention but not a means 
of challenging a final judgment of conviction, unless the judg-
ment was issued by a court that lacked jurisdiction over the 
accused person or his offense. Those who ascribe to this nar-
rower view of habeas history believe that habeas is not meant to 
be a tool for error correction and argue that, originally, it was not 
so used. That changed, according to the majority, when the 
Supreme Court decided Brown v. Allen33 in 1953 and permitted 
federal courts to re-adjudicate postconviction constitutional 
claims filed by those serving state prison sentences. This shift, 
Justice Gorsuch wrote, unmoored habeas from its traditional 
function, and “[f]ull-blown constitutional error correction 
became the order of the day.”34 Justice Gorsuch then explained 
how the Supreme Court and Congress’s subsequent attempts to 
limit the scope of federal habeas review of state court criminal 
convictions—including the adoption of Brecht’s harmless-error 
standard and the enactment of AEDPA—were a necessary 
response to the flood of petitions courts received after Brown v. 
Allen. 

Justice Kagan, joined by Justices Breyer and Sotomayor, 
authored a fiery dissent, arguing that none of the majority’s “ama-
teur,” “law-chambers history” was necessary to the resolution of 
Davenport’s case.35 Justice Kagan accused the majority of plant-
ing seeds now to “yield more succulent fruit in cases to come”—
namely, a narrowing of the scope of the writ in future cases.36 
According to the dissenters, however, the historical picture that 
the majority presented is wrong. Justice Kagan listed a number of 

“Perhaps the 
most important 
part of the case 
is how Justice 

Gorsuch set the 
stage for future  
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the scope of the 

Great Writ.”
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37. 142 S. Ct. 2095 (2022). 
38. Tekoh v. Los Angeles, 985 F. 3d 713, 720 (2021). 
39. Tekoh, 142 S. Ct. at 2106. 
40. 530 U.S. 428 (2000). 
41. Tekoh, 142 S. Ct. at 2105. 
42. 42 U.S.C. § 1983. 
43. Tekoh, 142 S. Ct. at 2106 n.5. 

44. Id. 
45. Id. at 2109 (Kagan, J., dissenting). 
46. Id. at 2110 (Kagan, J., dissenting). 
47. Id. at 2111 (Kagan, J., dissenting). 
48. See Charles D. Weisselberg, Saving Miranda, 84 CORNELL L. REV. 109 

(1998) (discussing how training manuals incorporate Supreme Court 
holdings and encourage officers to question “outside Miranda”). 

mid-19th-century cases to show that federal courts extended 
habeas relief to individuals in prison serving state sentences long 
before Brown v. Allen. And she quoted language from articles, 
treatises, and modern Supreme Court cases acknowledging that 
history. Whose view of the history will prevail in future cases 
remains to be seen, but it is significant that Justice Gorsuch has 
now managed to get his more constricted view of the scope of the 
Great Writ into a majority decision. 

On the merits of Davenport’s case, Justice Kagan argued for 
the dissenters that the Brecht test is more stringent than § 
2254(d), so prior cases correctly described the Brecht test as “sub-
suming” § 2254(d), although Justice Kagan noted (and Daven-
port did not contest) that a federal court may be limited to con-
sidering only the state-court record in applying the Brecht test.  

 
REMEDIES 
MIRANDA VIOLATIONS AND § 1983 

In Vega v. Tekoh,37 the Court held that Miranda violations are 
not typically cognizable in 42 U.S.C. § 1983 proceedings. Sher-
iff’s Deputy Carlos Vega questioned Terence Tekoh, a certified 
nursing assistant, after a female patient accused Tekoh of sexually 
assaulting her. Vega did not give Tekoh any Miranda warnings 
but elicited a written confession that was used against Tekoh at 
trial. After he was acquitted of criminal charges, Tekoh brought a 
§ 1983 action against Vega seeking damages for the Miranda vio-
lation. Tekoh asked for an instruction that would tell jurors they 
were required to find that Vega violated the Fifth Amendment if 
they determined that he took a statement from Tekoh in violation 
of Miranda and that statement was used against Tekoh at trial. 
The trial judge declined to give this jury instruction because, in 
his view, Miranda was a prophylactic rule that could not establish 
§ 1983 liability by itself. The jury ultimately found in Vega’s favor 
and Tekoh appealed. The Ninth Circuit Court of Appeals 
reversed, finding that Miranda was “a right secured by the Con-
stitution” such that a Miranda violation alone could give rise to 
liability under § 1983.38 The Supreme Court reversed. 

Justice Alito, joined by Chief Justice Roberts and Justices 
Thomas, Gorsuch, Kavanaugh, and Barrett, characterized 
Miranda as a prophylactic protection that is broader than neces-
sary to protect the Fifth Amendment privilege against self-
incrimination. Because a Miranda violation “does not necessarily 
constitute a violation of the Constitution,”39 a mere Miranda vio-
lation without more does not constitute “the deprivation of a 
right secured by the Constitution” under § 1983. Dickerson v. 
United States,40 which reaffirmed Miranda, did not change any-
thing according to Justice Alito. Dickerson merely recognized that 
Miranda was “constitutionally based,” but that does not make it 
constitutionally required.41 

Of course, § 1983 provides a cause of action for more than 
just constitutional violations—it also protects against the “depri-
vation of any rights, privileges, or immunities secured by [fed-

eral] laws.”42 But the majority was 
quick to point out that every viola-
tion of federal law by a state actor 
does not give rise to § 1983 liability. 
To determine whether to extend  
§ 1983 liability to a judicially cre-
ated prophylactic federal rule like 
Miranda, the majority conducted a 
cost-benefit analysis. The Court 
found that the benefit of safeguarding the right against self-
incrimination was already served by suppression of the incrimi-
nating statements at trial, so the marginal benefit of extending 
liability was low. In contrast, the majority noted that holding 
police officers accountable for Miranda violations would impose 
significant costs by undermining interests in judicial economy, 
comity, and federalism, because it would force federal judges to 
relitigate questions already decided in state criminal courts. 
Because the costs of permitting liability outweighed the benefits, 
the Court declined to hold that mere Miranda claims were cog-
nizable under § 1983. 

Justice Alito, writing for the majority, also dropped a footnote 
that questioned Miranda’s legitimacy.43 He wrote that Miranda 
asserted a “bold and controversial claim of authority” and ques-
tioned whether the Court has the authority to create constitu-
tionally based prophylactic rules that bind federal and state 
courts. The majority noted that, “for the purpose of deciding this 
case, we follow [Miranda’s] rationale.”44 It remains to be seen 
whether the Court will revisit Miranda’s constitutional status 
down the line. 

Justice Kagan, joined by Justices Breyer and Sotomayor, dis-
sented, arguing that “Miranda is set in constitutional stone.”45 
The dissenters emphasized the language in both Miranda and 
Dickerson indicating that Miranda was a “constitutional decision” 
and noted that Miranda had been applied to the states and in fed-
eral habeas review. In response to the majority’s argument that 
Miranda extends beyond the Fifth Amendment’s core guarantee, 
the dissenters wrote, “[i]t remains a constitutional rule . . . [a]nd 
it grants the defendant a legally enforceable entitlement—in a 
word, a right—to have his confession excluded. . . . Whether that 
right to have evidence excluded safeguards a yet deeper constitu-
tional commitment makes no difference to § 1983.”46 Finally, the 
dissenters discussed the prospect of an innocent person being 
wrongly convicted and spending years in prison because of an 
improperly obtained, unwarned statement and then having no 
redress. The majority, Justice Kagan wrote, “injures the right by 
denying the remedy.”47 

 By removing the prospect of civil liability for Miranda viola-
tions, Tekoh removes some incentives that state officials had to 
comply with Miranda’s requirements. It may also change how 
police are trained and instructed with respect to Miranda invoca-
tions.48 If so, due process constraints may have to play a larger 
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54. Id. at 1804. 
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57. Id. at 1821, 1824 (Sotomayor, J., concurring in part and dissenting 
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58. 142 S. Ct. 4 (2021) (per curiam). 
59. Id. at 7 (relying on LaLonde v. Cnty. of Riverside, 204 F.3d 947 (9th 

Cir. 2000)). 

role in future confession law 
cases. The federal due process vol-
untariness test is a notoriously 
vague case-by-case standard, but 
it is amenable to future clarifica-
tion.49 Additionally, some states 
have—and others may choose—
to be more protective of suspects’ 

Miranda rights as a matter of state law. 
 

BIVENS 
Egbert v. Boule50 drastically limited the availability of Bivens51 

actions seeking damages based on alleged violations of individu-
als’ constitutional rights by federal officials. Robert Boule oper-
ated a bed-and-breakfast on land that straddled the border 
between Washington and Canada. Boule used the business to aid 
individuals smuggling drugs or noncitizens across the border, 
and worked at times as an informant for the federal government. 
After Boule informed Border Patrol Agent Egbert that a Turkish 
guest was coming, Egbert went to Boule’s driveway to check the 
guest’s papers. According to Boule, he told Egbert to leave his 
property, but Egbert refused and instead threw Boule against a 
car and to the ground.  

Boule lodged a grievance with Egbert’s supervisor and filed an 
unsuccessful administrative claim with Border Patrol under the 
Federal Tort Claims Act.52 Boule then filed a lawsuit in federal 
court against Egbert, bringing two Bivens claims: (1) a Fourth 
Amendment claim for excessive force and (2) a First Amendment 
claim for unlawful retaliation predicated on Boule’s claim that 
Egbert retaliated against him for the complaints he filed by 
prompting a tax audit of his business and reporting his license 
plate to the state’s licensing department. The district court held 
that these claims were not cognizable under Bivens, but the Ninth 
Circuit Court of Appeals reversed. 

The Supreme Court held in a 6-3 decision that Bivens did not 
provide a cause of action for either claim. Justice Thomas wrote 
the majority opinion and was joined by Chief Justice Roberts and 
Justices Alito, Kavanaugh, and Barrett. Justice Thomas began by 
emphasizing that, because “creating a cause of action is a legisla-
tive endeavor,” recognizing a Bivens claim is “a disfavored judicial 
activity.”53 Ultimately, the majority instructed courts faced with 
Bivens claims to ask if there is any reason to think that Congress 
might be better equipped to weigh the costs and benefits of 
allowing a damages action to proceed. If there is any rational rea-
son to think “yes”—which will basically always be the case—
then no Bivens action may lie. Such a test effectively dooms most 
Bivens claims. 

With respect to Boule’s Fourth Amendment claim, the major-
ity felt that “Congress is better positioned to create remedies in 

the border-security context, and the Government already has 
provided alternative remedies that protect plaintiffs like Boule.”54 
The Court also closed the door on Boule’s First Amendment retal-
iation claim, theorizing that extending Bivens would expose the 
government to massive liability, because plaintiffs might find a 
retaliation claim in any adverse action taken by government offi-
cials. 

Justice Gorsuch concurred in the judgment, but wrote sepa-
rately to argue that the Court should not give plaintiffs false hope 
of remaining Bivens remedies. He would “forthrightly return the 
power to create new causes of action” to Congress and get rid of 
Bivens claims explicitly.55 

Finally, Justice Sotomayor, joined by Justices Breyer and 
Kagan, concurred in part and dissented in part. Although they 
agreed that Bivens should not be extended to provide a cause of 
action for Boule’s retaliation claim, the dissenters criticized the 
majority for narrowing the Bivens test and refusing to recognize a 
Fourth Amendment claim that closely mirrored the facts of Bivens 
itself. Justice Sotomayor emphasized that the Court had not over-
ruled Bivens, and she urged lower courts not to read the major-
ity’s decision as “render[ing] Bivens a dead letter.”56 At the same 
time, she noted that border patrol agents “are now absolutely 
immunized from liability,” and she lamented the majority’s choice 
to “close[] the door to Bivens suits by many who will suffer seri-
ous constitutional violations at the hands of federal agents.”57 

 
QUALIFIED IMMUNITY 

The Court continued its trend toward limiting access to reme-
dies for alleged constitutional violations this Term when it relied 
on qualified immunity doctrine to dispose of two § 1983 actions 
alleging Fourth Amendment excessive force claims. In Rivas-Vil-
legas v. Cortesluna,58 police responded to a 911 call from a crying 
12-year-old girl who said that Ramon Cortesluna was threatening 
to hurt her and her mother (his girlfriend) with a chainsaw. 
When police arrived, Cortesluna came to the door with a knife in 
his pocket. Officers ordered him to get down and keep his hands 
up. When Cortesluna instead lowered his hands, officers shot 
him twice with beanbag rounds and ordered him to the ground 
again. At that point, Officer Rivas-Villegas straddled Cortesluna, 
kneeling on his back near where the knife was located for eight 
seconds while the knife was removed.  

Relying on a case from the Ninth Circuit Court of Appeals that 
held an officer liable for deliberately digging his knee into a per-
son’s back while arresting them in response to a noise complaint, 
Cortesluna filed a § 1983 action alleging that Rivas-Villegas used 
excessive force when he kneeled on his back.59 The Ninth Circuit 
Court of Appeals rejected the officer’s qualified immunity claim, 
but the Supreme Court reversed in a per curiam opinion, noting 
that “[s]pecificity is especially important in the Fourth Amend-
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60. Id. at 8 (quoting Mullenix v. Luna, 577 U.S. 7, 12 (2015) (per 
curiam)). 

61. 142 S. Ct. 9 (2021) (per curiam). 
62. Id. at 11. 
63. 142 S. Ct. 1332 (2022). 
64. Id. at 1337 (quoting Manuel v. Joliet, 580 U.S. 357 (2017)). 
65. Id. (quoting Manuel, 580 U.S. at 370). 
66. Id. at 1338. As to the second element, the Court declined to say 

whether a plaintiff must establish malice or some other mens rea to 

succeed on a malicious prosecution claim. Id. at 1338 n.3. The 
Court also noted that, because the claim was housed in the Fourth 
Amendment, the plaintiff would also have to establish that the mali-
cious prosecution resulted in a seizure of the plaintiff. Id. at 1337 
n.2. 

67. Id. at 1338–40. 
68. Id. at 1337, 1340. 
69. Id. at 1347 (Alito, J., dissenting). 

ment context” and emphasizing that the facts in the prior Ninth 
Circuit case were distinguishable such that there was no clearly 
established federal law to give Rivas-Villegas notice that his spe-
cific conduct was illegal.60 

City of Tahlequah, Oklahoma v. Bond61 involved officers 
responding to a woman’s 911 call that her ex-husband was intox-
icated and would not leave her home. When the officers 
attempted to speak with her ex-husband, he expressed a concern 
that they would take him to jail. When they entered to speak 
with him further, he picked up a hammer and held it like a base-
ball bat that he was ready to swing. Officers drew their weapons 
and told him to drop the hammer, but he did not. When he 
raised the hammer as if he was going to throw it at the officers or 
charge them with it, they fired and killed him.  

His estate filed a § 1983 suit alleging excessive force. The dis-
trict court granted the officers’ motion to dismiss, but the Tenth 
Circuit Court of Appeals reversed, relying on circuit precedent 
suggesting that the officers’ conduct was unlawful. The Supreme 
Court reversed again in a per curiam opinion, noting that the 
officers did not violate any clearly established law and that the 
circuit precedent was distinguishable. Once again, the Court 
admonished the courts “not to define clearly established law at 
too high a level of generality.”62 

 
MALICIOUS PROSECUTION 

Although the Court elsewhere restricted remedies for consti-
tutional violations by police, Thompson v. Clark63 kept the door 
open for plaintiffs to sue police for malicious prosecution. Offi-
cers responded to Larry Thompson’s apartment after his mentally 
impaired sister-in-law called 911 claiming that he had abused his 
infant daughter. Thompson told police they could not enter his 
home without a warrant, but they entered anyway. After a brief 
scuffle, police handcuffed and arrested Thompson for obstruct-
ing governmental administration and resisting arrest. Even 
though it was clear there had been no abuse, Thompson 
remained in custody for two days before being released. The 
prosecution moved to dismiss the charges, and the trial judge 
dismissed the case without explanation. 

Thompson sued the police for malicious prosecution under 
42 U.S.C. § 1983. The district court dismissed his claim, noting 
that a malicious prosecution claim under the Fourth Amendment 
required the prior criminal prosecution to end in the accused 
person’s favor. Under circuit precedent, that element required an 
affirmative indication of the accused person’s innocence. The 
prosecutor dropping the charges without explanation did not sat-
isfy that requirement. The Second Circuit Court of Appeals 
affirmed. The Supreme Court reversed in a 6-3 decision. 

Justice Kavanaugh, joined by Chief Justice Roberts and Jus-

tices Breyer, Sotomayor, Kagan, and 
Barrett, held that a Fourth Amend-
ment claim under § 1983 for mali-
cious prosecution does not require 
the plaintiff to show that the crimi-
nal prosecution ended with some 
affirmative indication of innocence. 
The majority began by noting that 
Supreme Court precedent recog-
nized a Fourth Amendment claim 
for malicious prosecution.64 To determine the elements of that 
claim, Justice Kavanaugh explained, the Court must “look to the 
elements of the most analogous tort as of 1871 when § 1983 was 
enacted, so long as doing so is consistent with ‘the values and 
purposes of the constitutional right at issue.’”65 The elements of 
the analogous tort of malicious prosecution are (i) the suit or pro-
ceeding was instituted without any probable cause; (ii) the 
motive in instituting the suit was malicious, which was often 
defined in this context as without probable cause and for a pur-
pose other than bringing the accused person to justice; and (iii) 
the prosecution terminated in the acquittal or discharge of the 
accused.66 Only the third element was at issue in this case—
namely, what constituted a favorable termination. 

The Court analyzed 1871 case law, concluding that the major-
ity of jurisdictions agreed that a favorable termination existed as 
long as the prosecution ended without a conviction.67 The major-
ity also believed that such a rule better served the “values and 
purposes” of the Fourth Amendment.68 Justice Kavanaugh did 
not believe that the question of whether a person was wrongfully 
charged should depend on whether the prosecutor or court 
explained its reasoning. In fact, the majority felt it perverse that 
a case in which the arrest was so patently wrong as to prompt 
dismissal before trial would be disfavored as compared to a closer 
case that went to trial. The Court also did not believe that its 
interpretation would expose officers to unwarranted civil suits, 
because qualified immunity and the plaintiff’s burden of showing 
the absence of probable cause provided sufficient protection. 

Justice Alito, joined by Justices Thomas and Gorsuch, dis-
sented. The dissenters argued that Supreme Court precedent 
never officially recognized a Fourth Amendment malicious pros-
ecution claim and that such a claim does not and should not 
exist. Justice Alito argued that the elements of the two claims are 
wholly distinct—malicious prosecution can happen without any 
search or seizure, and Fourth Amendment violations can happen 
without any later prosecution. The dissenters believed that 
Thompson should have been limited to Fourth Amendment 
claims for false arrest, excessive force, and unlawful entry.69  
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70. 142 S. Ct. 681 (2022). 
71. Id. at 686. 
72. People v. Reid, 971 N.E.2d 353, 388 (2012). 
73. Hemphill, 142 S. Ct. at 692. 
74. Crawford v. Washington, 541 U.S. 36 (2004). 
75. Hemphill, 142 S. Ct. at 691 (quoting Crawford, 541 U.S. at 61). 

76. Id. at 695 (Alito, J., concurring). 
77. Id. at 696 (Thomas, J., dissenting). The majority rejected this argu-

ment, finding that the Confrontation Clause had been properly pre-
sented below. See id. at 689. 

78. 142 S. Ct. 2370 (2022). 
79. 84 STAT. 1260, 21 U.S.C. § 841(a). 

CONFRONTATION CLAUSE 
In Hemphill v. New York,70 the 

Supreme Court rejected an attempt 
to limit the scope of individuals’ 
Confrontation Clause rights and 
held that an accused person does 
not open the door to inadmissible 
testimonial hearsay evidence that 
was never subject to cross-examina-
tion merely by asserting a defense 
theory that makes that testimonial 
hearsay relevant. The case involved 

a fight in the Bronx that ended with a stray bullet from a 9-mil-
limeter handgun killing a two-year-old child.71 The police 
searched the apartment of a suspect, Nicholas Morris, and found 
a 9-millimeter cartridge and three .357-caliber bullets on his 
nightstand. Another person involved in the fight told police that 
Morris was the shooter. (He later recanted, telling police that 
Darrell Hemphill had fired the gun.) Police charged Morris with 
murder but ultimately let Morris plead guilty to possession of a 
.357-magnum revolver. Three years later, after DNA linked 
Hemphill to a sweater the police believed was connected to the 
crime, Hemphill was charged with murder. 

At trial, Hemphill blamed Morris for the shooting, arguing 
that police had recovered ammunition from Morris’s nightstand 
that matched the bullets used in the murder. In response, the 
State introduced the transcript of Morris’s plea allocution to sug-
gest that he possessed only a .357 revolver. Hemphill objected, 
noting that, because Morris was unavailable and had not been 
subject to cross-examination, the transcript was testimonial 
hearsay that violated his Confrontation Clause rights. The trial 
court admitted the transcript excerpts, relying on a New York 
Court of Appeals decision, which held that an accused person 
could open the door to otherwise inadmissible evidence if the 
evidence was “reasonably necessary to correct [a] misleading 
impression” made by the accused person’s evidence or 
argument.72 Hemphill was convicted. He appealed, alleging that 
the state court’s decision violated his Confrontation Clause rights. 
The state courts affirmed, but the Supreme Court, in an 8-1 deci-
sion written by Justice Sotomayor, reversed.  

The majority recognized that states may adopt reasonable pro-
cedural rules governing individuals’ abilities to exercise their 
Confrontation Clause rights, but did not believe that the New 
York rule was a mere procedural rule. Instead, the New York rule 
required trial judges to make substantive judgment calls about 
whether evidence created a “misleading impression that the tes-
timonial hearsay was reasonably necessary to correct.”73 Accord-
ing to Justice Sotomayor, those are precisely the kind of reliability 
and credibility assessments that the Supreme Court’s Crawford 
line of Confrontation Clause cases rejected. Crawford,74 the 
majority explained, issued an “emphatic rejection of the reliabil-

ity-based approach of Ohio v. Roberts,” commanding instead, “not 
that evidence be reliable, but that reliability be assessed in a par-
ticular manner: by testing in the crucible of cross-examination.”75 
Because Morris was never available for cross-examination, the 
admission of his testimonial plea statements violated Hemphill’s 
Confrontation Clause rights. 

The majority was careful to state that it was not opining on the 
validity of the common-law rule of completeness—under which 
a party may introduce the remainder of a statement that an 
opposing party partially introduced—as applied to testimonial 
hearsay. Justice Alito’s brief concurrence, joined by Justice 
Kavanaugh, weighed in on that issue. He argued that when an 
accused person introduces part of an unavailable declarant’s 
statement, that person has implicitly waived any Confrontation 
Clause objection to the declarant’s remaining statements or other 
statements on the same subject matter.76 It remains to be seen 
whether a majority of the Court will agree with Justices Alito and 
Kavanaugh on that point. 

Justice Thomas was the lone dissenter. He believed that 
Hemphill had not properly raised his Sixth Amendment claim to 
the highest state court, and therefore the Court lacked jurisdic-
tion to consider the claim.77 

 
STATUTORY INTERPRETATION 

The Court interpreted the scope of a number of federal 
statutes this Term. Ruan v. United States emphasized the impor-
tance of importing mens rea requirements into criminal statutes. 
In Wooden v. United States and United States v. Taylor, the Court 
focused on statutory language to limit the scope of criminal lia-
bility with an interesting discussion in Wooden about the scope of 
the rule of lenity in criminal cases. In Concepcion v. United States, 
the Court emphasized the discretion traditionally given to sen-
tencing judges when interpreting the First Step Act. And in Kemp 
v. United States, the Court interpreted a Federal Rule of Civil Pro-
cedure to limit individuals’ abilities to reopen federal habeas 
judgments. 

 
THE CONTROLLED SUBSTANCES ACT 

Ruan v. United States78 involved two consolidated cases that fea-
tured doctors convicted of violating the Controlled Substances 
Act (CSA), which makes it unlawful, “[e]xcept as authorized[,]  
. . . for any person knowingly or intentionally . . . to manufacture, 
distribute, or dispense . . . a controlled substance.”79 The issue in 
both cases turned on the requisite mens rea in the statute for the 
“except as authorized” clause. Both trial courts instructed jurors 
that the doctors did not have to know that they were acting in an 
unauthorized manner or intended to act in an unauthorized man-
ner. Instead, the lower courts had instructed jurors to consider the 
doctors’ authorization or lack thereof using more objective stan-
dards that focused on whether the doctors acted in good faith and 
in objectively reasonable ways. The Supreme Court disagreed.  
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Justice Breyer wrote the majority opinion, joined by the Chief 
Justice and Justices Sotomayor, Kagan, Gorsuch, and Kavanaugh. 
The majority held that the “knowingly or intentionally” mens rea 
in the statute applied to the “except as authorized” clause. Justice 
Breyer began with the “longstanding presumption” that criminal 
laws require culpable mental states.80 Under this “mens rea 
canon,” the Court typically interprets criminal statutes to require 
a mens rea for each element even if the most grammatical reading 
of the statute would not support that interpretation.  

With respect to the CSA, the majority emphasized four differ-
ent things that supported application of the mens rea canon to the 
authorization clause: (1) the language in the statute, which 
includes a “knowingly or intentionally” provision; (2) the impor-
tant role that authorization (or lack thereof) plays in distinguish-
ing morally blameworthy conduct from socially necessary con-
duct; (3) the serious nature of the crime and its high potential 
penalties; and (4) the vague and general regulatory language 
defining the bounds of prescribing authority. Without a knowing 
or intentional scienter requirement for the authorization clause, 
the Court worried that doctors might refrain from prescribing 
socially beneficial prescriptions out of fear that a court might find 
the prescription to deviate from the usual course of professional 
practices. 

The majority also relied on precedent from prior cases—
including Liparota v. United States,81 United States v. X-Citement 
Video, Inc.,82 and Rehaif v. United States83—to demonstrate that 
the Court has often imported “knowingly” scienter requirements 
in other, similar criminal statutes. The government (and the con-
curring Justices) attempted to distinguish those cases by noting 
that they all imposed a scienter requirement on an “element” of 
the offense, and the authorization clause is not an element of the 
CSA because it need not be alleged in the indictment and 
because a person accused of violating the statute has the burden 
of presenting evidence of authorization. Justice Breyer quickly 
rejected these attempts to distinguish the CSA, noting that they 
“have little or nothing to do with scienter requirements.”84 There 
were practical reasons why the government was not required to 
allege the inapplicability of every statutory exception in the 
indictment of each CSA prosecution. And the majority noted 
that, although the person accused has the burden of producing 
evidence to show they fit within the authorization exception, the 
burden of persuasion then shifts back to the government to show 
a lack of authorization beyond a reasonable doubt.  

Justice Alito wrote a separate concurrence, joined by Justices 
Thomas and Barrett, pointing out that the CSA has an exception 
for prescriptions issued “in the course of professional practice” 
and noting that the Supreme Court had interpreted that excep-

tion in the CSA’s predecessor statute 
as requiring doctors to act subjec-
tively in “good faith.”85 Such good 
faith exists, according to Justice 
Alito, if the doctor believes that the 
prescription is a valid means of pur-
suing a medical purpose. He would 
apply that standard and not import 
some other higher mens rea require-
ment. More broadly, the concurring 
justices objected to the majority’s 
decision to apply the mens rea canon 
to affirmative defenses that are not 
elements of the offense, describing it as a “radical new course.”86  

Justice Alito, this time joined only by Justice Thomas, also 
objected to the Court’s decision to hold that the government 
must prove beyond a reasonable doubt that the accused person 
knowingly or intentionally acted in an unauthorized manner.87 
He argued that the burden of proof issue was not properly before 
them; that, if it were, the typical presumption that the accused 
person carries the burden of proving affirmative defenses should 
apply; and that, even if the burden of persuasion did shift to the 
government, it should only be a preponderance of the evidence 
burden. 

 
THE ARMED CAREER CRIMINAL ACT (ACCA) 

In Wooden v. United States,88 the Supreme Court interpreted 
the “occasions clause” in the ACCA—a provision that enhanced 
the penalties for those with three previous convictions for violent 
felonies that were “committed on occasions different from one 
another.”89 The Court held that the occasions clause was 
designed to ensure that the ACCA applied to “revolving door” 
felons and not those who commit a number of offenses during 
one criminal event at the same place on the same night.90 
William Dale Wooden had been convicted of being a felon in 
possession of a firearm, and his sentence had been enhanced 
under the ACCA, because he had ten prior burglary convictions. 
As a result of the ACCA enhancement, he faced a 15-year manda-
tory minimum sentence instead of a maximum 10-year sentence 
because of his prior convictions, but those convictions all 
stemmed from an incident on one night when he burglarized ten 
different units in a one-building storage facility. 

In an opinion written by Justice Kagan, the Court unani-
mously held that Wooden’s offenses occurred on a single occa-
sion. The majority focused on the ordinary meaning of the word 
“occasion,” noting that it typically refers to a single “event, occur-
rence, happening, or episode” that may include “multiple, tem-

80. Ruan, 142 S. Ct. at 2377. 
81. 471 U.S. 419 (1985) (interpreting a statute penalizing anyone who 

“knowingly uses [food stamps] in any manner not authorized by” 
statute and holding that “knowingly” modified both the “use” of the 
food stamps element and the element that their use not be autho-
rized). 

82. 513 U.S. 64 (1994) (interpreting a statute penalizing anyone who 
“knowingly transports” or “knowingly receives” videos “involv[ing] 
the use of a minor engaging in sexually explicit conduct” and hold-
ing that “knowingly” applied to the fact that the videos involved the 
use of a minor in addition to the transporting or receiving elements). 

83. 139 S. Ct. 2191 (2019) (interpreting a statute that made it unlawful 
for felons to knowingly possess a gun and holding that the govern-
ment had to prove that the government knew he was a felon in addi-
tion to proving that he knew he possessed a gun). 

84. Ruan, 142 S. Ct. at 2379. 
85. Id. at 2383 (Alito, J., concurring). 
86. Id. 
87. Id. at 2387–88 (Alito, J., concurring). 
88. 142 S. Ct. 1063 (2022). 
89. 18 U.S.C. § 924(e)(1). 
90. Wooden, 142 S. Ct. at 1074. 
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porally distinct activities.”91 For this 
reason, the majority rejected the gov-
ernment’s “temporal-distinctness 
test,” which would have found a sep-
arate occasion every time the ele-
ments needed to satisfy each offense 
occurred.92   

The Court instructed lower courts 
to consider the proximity in time and 
location of the prior convictions, as 
well as the character and relationship 

of the offenses, to determine whether multiple prior convictions 
were part of one “occasion.” Justice Kagan emphasized that 
“[o]ffenses committed close in time, in an uninterrupted course 
of conduct, will often count as part of one occasion,” while those 
committed a day apart or at a “significant distance” will typically 
not.93 “The more similar or intertwined the conduct giving rise to 
the offenses—the more, for example, they share a common 
scheme or purpose—the more apt they are to compose one occa-
sion.”94 

Justice Kagan also argued that the ACCA’s history and purpose 
supported this interpretation, although she was joined only by 
Chief Justice Roberts and Justices Breyer, Sotomayor, and 
Kavanaugh for this part of her opinion. She noted that Congress 
added the “occasions clause” to the ACCA after the Solicitor Gen-
eral confessed error in a case where the penalty enhancement had 
been applied to a man convicted of six counts of robbery stem-
ming from a single incident.95 This revision showed that the 
ACCA was supposed to target repeat offenders who repeatedly 
commit violent crimes, not one-time offenders like Wooden. 

Justice Barrett refused to join the section of the opinion that 
considered the ACCA’s history and purpose. Her concurrence, 
joined by Justice Thomas, argued that the connection between 
Congress’s revision of the ACCA and the Solicitor General’s posi-
tion in the prior robbery case was too tenuous to produce any 
conclusive evidence of congressional intent.96 She argued that 
legislative history could be used to infer congressional intent 
only in rare circumstances, such as when Congress explicitly says 
a statute was enacted in response to a Supreme Court decision, 
or when Congress enacts a statute against a well-established legal 
backdrop. 

Justice Gorsuch concurred in the judgment but wrote sepa-
rately to criticize the majority’s multi-factor balancing test as 
unworkable. Instead, Justice Gorsuch relied on the rule of lenity 
to support reversal. Justice Sotomayor joined his opinion in part, 
agreeing that the rule of lenity provided an independent basis for 
the Court’s decision. Justice Gorsuch traced the rule’s history 
back to founding-era sources and reasoned that it was important 
to provide fair notice to people of what conduct is criminal and 
to uphold the separation of powers and ensure that the legislative 

branch properly defines the scope of criminal laws. According to 
Justice Gorsuch, “[w]here the traditional tools of statutory inter-
pretation yield no clear answer, the judge’s next step isn’t to leg-
islative history or the law’s unexpressed purposes. The next step 
is to lenity.”97  

Justice Kavanaugh concurred to disagree with Justice Gorsuch 
about the degree of ambiguity required to trigger the rule of 
lenity. Justice Kavanaugh would rely upon lenity only as a last 
resort when a statute is “grievously ambiguous.”98 To address 
concerns about fair notice, he pointed to the presumption that 
the government must prove an accused person’s mens rea with 
respect to each element of a federal offense, which would require 
the accused person to know that their conduct was unlawful 
before they could be subject to criminal punishment. 

 
CRIMES OF VIOLENCE 

In United States v. Taylor,99 the Court decided that an 
attempted Hobbs Act robbery did not constitute a “crime of vio-
lence” under 18 U.S.C. § 924(c)(3)(A). Justin Taylor pled guilty 
to one count of violating the Hobbs Act100 and one count of vio-
lating 18 U.S.C. § 924(c)(3)(A), which authorizes further pun-
ishment for those who used a firearm in connection with a “crime 
of violence.” Section 924(c)(3)(A)—also known as the elements 
clause—defines as crimes of violence offenses that “ha[ve] as an 
element the use, attempted use, or threatened use of physical 
force against the person or property of another.”101 Taylor later 
filed a habeas petition arguing that his conviction for attempted 
Hobbs Act robbery did not qualify as a crime of violence under 
this definition. The Fourth Circuit Court of Appeals agreed and 
so did the Supreme Court. 

Justice Gorsuch, joined by Chief Justice Roberts and Justices 
Breyer, Sotomayor, Kagan, Kavanaugh, and Barrett, began by 
noting that settled Supreme Court precedent applies a “categori-
cal approach” to interpretations of the elements clause. Under the 
categorical approach, “[t]he only relevant question is whether the 
federal felony at issue always requires the government to prove—
beyond a reasonable doubt, as an element of its case—the use, 
attempted use, or threatened use of force.”102 A conviction for an 
attempted Hobbs Act robbery requires the government to prove 
that the accused person intended to unlawfully take or obtain 
personal property by means of actual or threatened force and that 
he completed a “substantial step” toward that end.103 The Court 
did not define what qualifies as a “substantial step,” but noted 
that it did not require proving that the accused person used, 
attempted to use, or even threatened to use force against another 
person or his property. An attempted Hobbs Act robbery there-
fore does not satisfy the requirements of the elements clause. 

Justices Thomas and Alito both dissented separately to deride 
the categorical approach. Justice Thomas would have invited fur-
ther briefing on whether a conduct-based approach would better 
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104. Id. at 2031 (Thomas, J., dissenting). Justice Thomas also again 
advocated for reviving § 924(c)(3)(B)’s residual clause, which 
defined a crime of violence as also including offenses that “by 
[their] nature, involv[e] a substantial risk that physical force . . . 
may be used.” The Supreme Court declared that clause unconsti-
tutionally vague in United States v. Davis, 139 S. Ct. 2319 (2019), 
over a dissent that Justice Thomas joined. 

105. Id. at 2036 (Alito, J., dissenting). 
106. 142 S. Ct. 2389 (2022). 
107. First Step Act of 2018, Pub. L. No. 115-391, 132 STAT. 5194 

(2018). 
108. Fair Sentencing Act of 2010, Pub. L. No. 111-220, 124 STAT. 2372 

(2010). 
109. One of his prior convictions had been vacated, and the others no 

longer counted as crimes of violence under the statute since John-
son v. United States invalidated the Armed Career Criminal Act’s 
residual clause on constitutional vagueness grounds. Johnson v. 
United States, 576 U.S. 591 (2015). 

110. Concepcion, 142 S. Ct. at 2406 (Kavanaugh, J., dissenting). 
111. Id. at 2407 (Kavanaugh, J., dissenting). 
112. 142 S. Ct. 1856 (2022). 
113. FED. R. CIV. P. 60(b)(1). 
114. FED. R. CIV. P. 60(b)(6). 
115. Kemp, 142 S. Ct. at 1862. 

track the statutory text and purpose of the element clause.104 Jus-
tice Alito would find that an attempted Hobbs Act robbery was a 
crime of violence under the elements clause, because one of its 
elements is the attempted use of force.105 

 
THE FIRST STEP ACT 

In Concepcion v. United States,106 the Court held that district 
court judges may consider intervening changes of law (such as 
changes to the Sentencing Guidelines) or changes of fact (such as 
behavior in prison) when resentencing individuals under the 
First Step Act of 2018.107 Carlos Concepcion pled guilty in 2007 
to distributing 13.8 grams of crack cocaine. He was sentenced to 
228 months in prison under Congress’s then-existing drug law 
regime, which had a 100-to-1 disparity between sentences given 
to possessors of crack and powder cocaine. In 2010, Congress 
passed the Fair Sentencing Act,108 which reduced the crack-to-
powder-cocaine sentencing disparity. But those changes were not 
made retroactive to people like Concepcion until the First Step 
Act of 2018. Once eligible, Concepcion filed a motion arguing 
that his sentence should be reduced, because (1) he no longer 
classified as a “career offender” in light of other post-sentencing 
legal developments109 and (2) there was evidence of his post-sen-
tencing rehabilitation, including successful completion of drug 
and vocational programs, spiritual growth, and a stable reentry 
plan.  

The district court refused to consider either of Concepcion’s 
arguments for a reduced sentence, believing that it could con-
sider only the changes in the law that the Fair Sentencing Act 
enacted and not other legal or factual changes since the time of 
the original sentencing. Because Concepcion’s 228-month sen-
tence was still within the recommended range under the Fair 
Sentencing Act (albeit at the high end of the range), the district 
court found that he was not eligible for a reduced sentence, and 
the First Circuit Court of Appeals affirmed. 

In a 5-4 decision, the Supreme Court reversed. Justice 
Sotomayor, joined by Justices Thomas, Breyer, Kagan, and Gor-
such, emphasized the traditional discretion given to sentencing 
judges to decide what information to consider at initial sentenc-
ing proceedings and at sentencing modification hearings. 
Although the majority recognized that Congress may limit this 
discretion, it found nothing in the text or structure of the First 
Step Act indicating that Congress intended to do so. As a result, 
the majority held that district judges have discretion when resen-
tencing under the First Step Act to consider intervening legal and 
factual changes since the original sentencing.  

Justice Kavanaugh dissented, joined by Chief Justice Roberts 

and Justices Alito and Barrett. He 
argued that, for sentence-modifica-
tion proceedings, Congress allows 
courts to reduce a sentence only as 
“expressly permitted by statute.”110 
Because the text of the First Step Act 
does not expressly permit reducing a 
sentence based on intervening legal 
or factual changes, the dissenters 
would hold that those factors should 
not be considered. In the dissenters’ 
view, the First Step Act provided “a 
targeted retroactive reduction in 
crack-cocaine sentencing ranges 
[and should not be interpreted to] unleash a sentencing free-for-
all in the lower courts.”111 

 
FEDERAL RULE OF CIVIL PROCEDURE 60(B) 

In Kemp v. United States,112 the Court held that a person who 
wants to file a motion to reopen a final judgment under Federal 
Rule of Civil Procedure 60(b) based on a judge’s errors of law 
must do so under Rule 60(b)(1), which has a one-year statute of 
limitations, rather than under Rule 60(b)(6), which has no one-
year limit. Rule 60(b)(1) authorizes a court to reopen a final 
judgment for “mistake, inadvertence, surprise, or excusable 
neglect,”113 while 60(b)(6) allows reopening for “any [other] rea-
son that justifies relief.”114 After being convicted of various drug 
and gun crimes, Dexter Kemp filed a postconviction motion 
under 28 U.S.C. § 2255, but his motion was dismissed as 
untimely. He later moved under Rule 60(b) to reopen his post-
conviction proceedings, arguing that his § 2255 petition had 
been timely and the district court had made a legal error in cal-
culating the statute of limitations under § 2255. Because his 
motion to reopen under Rule 60(b) was filed more than a year 
after the original judgment, Kemp argued that it was a Rule 
60(b)(6) motion, but the federal district court disagreed. It held 
that the motion was properly considered under Rule 60(b)(1) 
and dismissed it as untimely. Both the Eleventh Circuit Court of 
Appeals and the United States Supreme Court agreed. 

In an 8-1 decision, Justice Thomas wrote for the majority and 
explained that the text, structure, and history of the federal rule 
indicated that a “mistake” under 60(b)(1) includes judges’ legal 
errors. The ordinary meaning of the term “mistake,” according to 
the Court, encompasses all errors, including judicial ones.115 And 
the drafting history of 60(b)(1) reflects this understanding. Rule 
60(b)(1), as initially drafted, referred only to mistakes made by a 
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(1961)). 
126. Id. at 2226 (Barrett, J., dissenting) (emphasis in original). 
127. 142 S. Ct. 743 (2022) (mem.). 
128. 142 S. Ct. 1024 (2022). 

party, but that limiting language was 
removed from the text in 1946, sug-
gesting that the rule was intended 
to cover judicial mistakes too. 

The majority was careful to note 
that it was not deciding whether 
judicial errors predicated on legal 
or factual changes that occurred 
after the original decision would 
fall under Rule 60(b)(1). Justice 
Sotomayor concurred separately to 
emphasize that, in her view, Rule 
60(b)(6) would apply in such 
cases. 

Justice Gorsuch dissented. He 
would have dismissed the case as improvidently granted, because 
this “policy question” could have been resolved better by the 
committee created by the Rules Enabling Act to clarify the scope 
of the Federal Rules of Civil Procedure.116 

 
CAPITAL PUNISHMENT 

In his final Term on the Court, Justice Breyer repeatedly 
expressed his concerns about the constitutionality of the death 
penalty.117 Even though the other members of the Court did not 
question the constitutionality of capital punishment, debate con-
tinues to rage over the constitutionality of different methods of 
execution. In 2015, the Supreme Court decided Glossip v. 
Gross,118 which held that individuals on death row who want to 
challenge their state’s method of execution must show that it pre-
sents a “substantial risk of serious harm” over and above the 
death itself, and they must “identify an alternative method that is 
feasible, readily implemented, and in fact significantly reduces 
the risk of harm involved.”119 Four years later, Bucklew v. Pre-
cythe120 held that, when identifying an alternative method, the 
person facing execution is not limited to choosing a method 
authorized by a particular state’s law. 

This Term, in Nance v. Ward,121 the Supreme Court held that a 
§ 1983 suit—rather than a habeas petition—is the appropriate 
procedural vehicle for bringing a method-of-execution claim. 
Michael Nance was convicted of murder and sentenced to death 
in Georgia, which authorizes only lethal injection as a method of 
execution. Nance filed a § 1983 claim alleging that the use of 
lethal injection would violate the Eighth Amendment’s prohibi-
tion against cruel and unusual punishments in his case because 
his veins were “severely compromised” and could “blow,” and 
also because his longtime use of prescription drugs for back pain 
could inhibit sedation and leave him conscious during his execu-
tion.122 Instead of lethal injection, Nance wanted to be executed 

via firing squad, which is permitted in four other states. 
The district court dismissed his § 1983 suit as untimely. On 

appeal, the Eleventh Circuit Court of Appeals reconstrued his 
suit as a federal habeas petition, holding that, because Georgia’s 
statutes were “fixed” and authorized death by only lethal injec-
tion, if Nance won, he could not be executed. The Eleventh Cir-
cuit thought this meant that he was effectively seeking to invali-
date his death sentence, making his claim sound in habeas rather 
than § 1983. The Eleventh Circuit then dismissed his petition as 
“second or successive” under AEDPA’s restrictive rules.123  

The Supreme Court reversed in a 5-4 decision written by Jus-
tice Kagan and joined by the Chief Justice and Justices Breyer, 
Sotomayor, and Kavanaugh. The majority noted that, while both 
§ 1983 and habeas enable individuals in prison to complain of 
unconstitutional treatment at the hands of state officials, habeas 
corpus is a procedural vehicle limited to claims that necessarily 
challenge the validity of a conviction or sentence. In the major-
ity’s view, Nance was not seeking to invalidate his conviction or 
sentence. By providing the state with a feasible alternative 
method, Nance actually provided “a veritable blueprint” for car-
rying his sentence out.124 And because “[o]ne of the ‘main aims’ 
of § 1983 is to ‘override’—and thus compel change of—state 
laws when necessary to vindicate federal constitutional rights,” 
the majority was not bothered by the fact that Nance’s claim, if 
successful, would require Georgia to change its statute.125 

Justice Barrett dissented, joined by Justices Thomas, Alito, 
and Gorsuch. She believed it appropriate to consider “state law 
as it currently exists.”126 Because Nance’s challenge would prevent 
him from being executed under Georgia law as it existed at the 
time he brought his claim, it sounded in habeas rather than  
§ 1983. 

In Hamm v. Reeves,127 the Supreme Court vacated the lower 
courts’ determination that Matthew Reeves—an intellectually 
disabled person on death row—was entitled to assistance under 
the Americans with Disabilities Act in understanding and com-
pleting a form that permitted him to choose the method of his 
pending execution. Reeves alleged that he would have opted for 
execution by nitrogen hypoxia rather than lethal injection if 
given the choice, but he did not understand the form. Both the 
federal district court and the Eleventh Circuit Court of Appeals 
held that he should have been given assistance to make that 
choice, and they enjoined the state from executing him using 
lethal injection. Justice Thomas, joined by Chief Justice Roberts 
and Justices Alito, Gorsuch, and Kavanaugh, vacated the injunc-
tion without an opinion and over the dissent of Justice Kagan, 
joined by Justices Breyer and Sotomayor. (Justice Barrett would 
have denied the application.) 

Finally, in United States v. Tsarnaev,128 the Court addressed a 
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claim about jury selection as well as a capital sentencing issue in 
the trial of Dzhokhar Tsarnaev, one of the two brothers responsi-
ble for the Boston Marathon bombing. Given the high-profile 
nature of the case, the parties jointly prepared a 100-question 
survey to screen prospective jurors. The district court accepted 
most of the questions, but rejected one that asked each prospec-
tive juror to list the facts they had learned about the case from 
the media. The court was concerned that this question was 
“unfocused” and could “cause trouble” by producing massive 
amounts of marginal data.129 The defense objected. Ultimately, 
the original pool of 1,373 prospective jurors was narrowed to 12 
and the case went to trial. Tsarnaev admitted to committing the 
bombing, stealing a car, and killing another person a few days 
later, so the jury returned a guilty verdict on all counts.  

The prosecution sought the death penalty at the sentencing 
phase. Tsarnaev’s attorney wanted to introduce mitigating evi-
dence suggesting that Tsarnaev’s brother masterminded the 
bombing and pressured Tsarnaev to participate. Specifically, Tsar-
naev’s attorney wanted to present evidence suggesting that Tsar-
naev’s brother had murdered three people on the tenth anniver-
sary of 9/11 and that Tsarnaev knew about that. The district 
court precluded the evidence, finding that it was too speculative 
and “would be confusing to the jury and a waste of time.”130  

The First Circuit Court of Appeals reversed. With respect to 
the jury questionnaire, the court held that the district court failed 
to adhere to circuit precedent that required district courts in 
high-profile cases to inquire into prospective jurors’ media expo-
sure to the case and the parties. The First Circuit also held that 
the district court abused its discretion in excluding the evidence 
about Tsarnaev’s brother’s possible connection with three mur-
ders at the sentencing phase. The panel found this evidence to be 
probative of the brother’s ability to influence Tsarnaev.  

In a 6-3 decision, the Supreme Court reversed on both issues. 
Justice Thomas, joined by the Chief Justice and Justices Alito, 
Gorsuch, Kavanaugh, and Barrett, wrote for the majority and 
held that the district court did not abuse its discretion by declin-
ing to ask about each juror’s media exposure to the case. The 
Court emphasized that trial courts have “broad discretion” in per-
forming jury selection, because they are best positioned to assess 
prospective jurors’ sincerity, candor, and sense of duty.131 The 
majority noted that the district court asked extensively about 
media consumption generally and asked whether media informa-
tion had caused any jurors to form an opinion about the case. 
The district court had also allowed the defense attorney to ask 
follow-up questions about jurors’ media consumption as needed, 
thereby adequately balancing efficiency and fairness. 

Justice Thomas, writing for the same majority, also held that 

the district court appropriately 
excluded evidence that Tsarnaev’s 
brother may have previously mur-
dered three people. The Federal 
Death Penalty Act132 permits district 
courts to exclude information “if its 
probative value is outweighed by 
the danger of creating unfair preju-
dice, confusing the issues, or mis-
leading the jury.”133 The Court 
rejected Tsarnaev’s constitutional 
challenge to this statutory provision, concluding that the Eighth 
Amendment does not preclude the government from setting rea-
sonable limits on the evidence that a person facing a possible 
death sentence can submit and noting that it is reasonable for 
judges to consider the dangers of unfair prejudice and confusion 
of the issues when considering the admissibility of mitigation 
evidence. The Court also found that the district court did not 
abuse its discretion in this instance, because the evidence “risked 
producing a confusing mini-trial where the only witnesses who 
knew the truth were dead.”134  

Justice Breyer dissented, joined by Justices Sotomayor and 
Kagan. He argued that the evidence concerning Tsarnaev’s 
brother should have been admitted because the Federal Death 
Penalty Act “tips the balance in favor of admitting mitigating evi-
dence,” despite including some language that resembles Federal 
Rule of Evidence 403.135 Here, Justice Breyer thought that the 
evidence was probative and reliable, because the FBI previously 
used it to secure a search warrant to search Tsarnaev’s brother’s 
car. The dissenters also noted this evidence was no more likely to 
cause jury confusion than evidence of the convicted person’s 
prior criminal behavior, which prosecutors routinely offer in sen-
tencing.136 

 
STATE CRIMINAL JURISDICTION IN INDIAN COUNTRY 

In Oklahoma v. Castro-Huerta,137 the Court held that the fed-
eral government and the states have concurrent jurisdiction to 
prosecute crimes committed by non-Indians against Indians in 
Indian country. Victor Manuel Castro-Huerta was convicted of 
child neglect in Oklahoma state court and sentenced to 35 years 
in prison, but the state appellate court vacated his conviction 
because it believed the federal government had exclusive juris-
diction to prosecute. The Supreme Court disagreed in a 5-4 deci-
sion.  

Justice Kavanaugh, joined by the Chief Justice and Justices 
Thomas, Alito, and Barrett, began the majority opinion with an 
overarching jurisdictional principle that they claimed dates back 

129. Id. at 1032. 
130. Id. at 1033. 
131. Id. at 1034. 
132. 18 U.S.C. §§ 3591. 
133. 18 U.S.C. § 3593(c). 
134. Tsarnaev, 142 S. Ct. at 1039. 
135. Id. at 1048 (Breyer, J., dissenting).  
136. Id. at 1049–50 (Breyer, J., dissenting). Justice Barrett wrote a con-

curring opinion, joined by Justice Gorsuch, to question the pro-
priety of the First Circuit Court of Appeals’s assertion of a “super-

visory power” over the district courts. The First Circuit had cre-
ated a rule obligating district courts to ask prospective jurors 
about their media exposure to high-profile cases, but Justice Bar-
rett questioned whether circuit courts of appeal possess supervi-
sory authority over lower courts. See id. at 1041–42 (Barrett, J., 
concurring). The dissenters argued that Supreme Court precedent 
“clearly recognize[d] the existence of such a power.” Id. at 1051 
(Breyer, J., dissenting). 
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to the 1800s: that states have juris-
diction to prosecute crimes commit-
ted in Indian country unless pre-
empted by federal law. And the 
majority did not think any federal 
law preempted Oklahoma’s author-
ity. The General Crimes Act, which 
grants the federal government juris-
diction to prosecute crimes in Indian 
country, “simply ‘extend[s]’ federal 
law to Indian country, leaving 
untouched the background princi-
ple.”138 And Public Law 280, which 
grants states jurisdiction over some 
crimes committed in Indian country, 
was not meant to divest states of pre-
existing jurisdiction.139 Nor did the 

majority believe that it should imply preemption, because—in its 
view—the exercise of state jurisdiction would help Tribes and 
not unlawfully infringe upon their self-governance. 

Justice Gorsuch, joined by Justices Breyer, Sotomayor, and 
Kagan, dissented. Justice Gorsuch read the history differently—
as instantiating an opposite background principle that “Native 
American Tribes retain their sovereignty unless and until Con-
gress ordains otherwise.”140 Because “Tribes are sovereigns,” the 
appropriate search is “for federal legislation conferring state 
authority,”141 and no federal law gave Oklahoma such authority. 
The dissenters accused the majority of making a “mockery of all 
of Congress’s work from 1834 to 1968” and acting in “paternal-
ist” ways that were devastating to Tribal sovereignty.142 

 
DOUBLE JEOPARDY 

In Denezpi v. United States,143 the Court addressed a situation 
in which the United States brought two prosecutions against one 
individual for the same conduct—one under tribal law and the 
other under federal law. In a 6-3 decision, the Court held that 
both prosecutions could proceed under its dual sovereignty doc-
trine without violating the Double Jeopardy Clause. 

Although most tribes now have their own established judicial 
systems, some continue to rely on the Courts of Indian Offenses 
that the Department of Interior established in the 1880s. The Ute 
Mountain Ute Tribe has not created its own court system and 
relies on one of these courts, which are now called C.F.R. courts 
because they are based in the Code of Federal Regulations, to 
enforce its Tribal penal code. Although the penal code was cre-
ated by the Tribe, it must be approved by the federal govern-
ment; the C.F.R. court judges are appointed by the federal gov-
ernment; and a federal official files and prosecutes the charges.  

Merle Denezpi was convicted in a C.F.R. court of assault and 

battery under the Ute Mountain Ute Code for sexually assaulting 
another member of the Navajo Nation. When he was later pros-
ecuted in federal court for aggravated sexual abuse for the same 
conduct, he argued that his federal prosecution violated the Dou-
ble Jeopardy Clause, because his original conviction had been 
obtained by a federal prosecutor in a Court of Indian Offenses 
created by the Department of the Interior. The district court, 
Tenth Circuit Court of Appeals, and ultimately the Supreme 
Court all disagreed. 

Justice Barrett, joined by Chief Justice Roberts and Justices 
Thomas, Breyer, Alito, and Kavanaugh, began by explaining the 
dual sovereignty principle—that “an offense defined by one sov-
ereign is necessarily a different offense from that of another sov-
ereign”—and pointed out that this principle applies to Indian 
Tribes as well as states.144 The Double Jeopardy Clause, the 
majority explained, prohibits successive prosecutions for the 
same “offense,” but does not prohibit successive prosecutions by 
the same sovereign for different offenses. Because Denezpi was 
originally convicted of an offense defined by tribal law, his later 
prosecution for a federal crime was for a different “offense.” 

Justice Gorsuch, joined by Justices Sotomayor and Kagan, dis-
sented, arguing that, under the Court’s precedent, it must deter-
mine whether two entities “draw their authority to punish the 
offender from distinct sources of power” to determine if two enti-
ties are separate sovereigns.145 Because they viewed the C.F.R. 
court as drawing its power from the federal government, the dis-
senters did not view it as a separate sovereign and would have 
prohibited the second prosecution. 

In a separate part of the dissent not joined by others, Justice 
Gorsuch questioned the validity of both the C.F.R. courts (which 
were never authorized by statute) and the dual sovereignty doc-
trine itself. Then, taking the majority’s dual sovereignty views at 
face value, he argued that Denezpi’s original conviction was not 
for a different “offense,” because it was not a “tribal offense” but 
a violation of federal regulations that assimilated tribal law into 
federal law with federal approval. (The majority responded by 
noting that Denezpi conceded that his first conviction was for a 
“tribal” offense rather than a “federal” offense, so this issue was 
not raised in the case.) 

 
SECOND AMENDMENT 

In New York State Rifle & Pistol Association v. Bruen,146 the 
Court extended its prior holdings in District of Columbia v. 
Heller147 and McDonald v. Chicago148 and held that the Second 
and Fourteenth Amendments protect an individual’s right to 
carry a handgun for self-defense outside the home. It further 
declared unconstitutional a New York licensing regime that 
required individuals to show “proper cause” before they could 
obtain licenses to carry weapons in public. Although no state 
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statute defined “proper cause,” New York courts required evi-
dence “of particular threats, attacks or other extraordinary dan-
ger to personal safety,” and noted that living or working in high-
crime areas was not enough to get a license.149 In a 6-3 decision, 
the Court held that this scheme violated the Second Amendment.  

Justice Thomas authored the majority opinion, joined by 
Chief Justice Roberts and Justices Alito, Gorsuch, Kavanaugh, 
and Barrett. The majority emphasized that individual self-defense 
is the central component of the Second Amendment and noted 
that the need for self-defense applies both inside and outside the 
home. The Court criticized the lower federal courts for employ-
ing mean-ends tests such as strict or intermediate scrutiny to 
determine the validity of Second Amendment claims. According 
to the majority, the only relevant question is whether the regula-
tion at issue is consistent with this Nation’s historical tradition of 
firearms regulation. But “not all history is created equal.”150 Jus-
tice Thomas explained that historical evidence that long predates 
the time when the relevant provision was enacted may not be rel-
evant if things changed in the intervening years. Justice Thomas 
also said a word of caution about giving too much weight to post-
enactment history, noting that the text always controls. (Justice 
Barrett concurred to note that the Court was not resolving (1) the 
extent to which post-ratification practice bears on the original 
meaning of the Constitution, or (2) whether the prevailing 
understanding of a right should be analyzed at the time the Bill 
of Rights was ratified or when the Fourteenth Amendment was 
ratified.151) 

Going through the relevant history, the majority concluded 
that New York did not meet its burden “to identify an American 
tradition justifying the State’s proper-cause requirement.”152 His-
torically, Justice Thomas explained, reasonable restrictions lim-
ited “the intent for which one could carry arms, the manner by 
which one carried arms, or the exceptional circumstances under 
which one could not carry arms, such as before justices of the 
peace and other government officials.”153 States did not prohibit 
the public carry of commonly used firearms for personal defense. 
As such, New York’s law violated the Second Amendment. 

Justice Kavanaugh, joined by Chief Justice Roberts, wrote sep-
arately to emphasize that the Second Amendment permits a vari-
ety of gun regulations, and nothing in the majority opinion pro-
hibits states from having licensing regimes like those that exist in 
43 states, which require fingerprinting, background checks, 
mental health records checks, and training programs. The prob-
lem with the New York regime was that it vested discretion in 
licensing officials to deny permits unless the applicant showed 
some “special need” apart from a general need for self-defense.154 

Justice Breyer dissented, joined by Justices Sotomayor and 
Kagan. The dissenters criticized the Court’s exclusive reliance on 
history, arguing that the Constitution does not require such a 
limit, it is inconsistent with precedent, it fails to produce clear 
answers, and it will pose practical problems for judges who are 

not historians. Justice Breyer also felt that a history-only analysis 
improperly fails to consider how compelling the government’s 
regulatory interests are. Justice Breyer would have let states work 
out different solutions to the problems of gun violence through 
the democratic process. The dissenters also criticized the Court’s 
historical analysis, arguing that the majority ignored a lot of his-
torical evidence restricting public carriage of firearms.155 

 
LOOK AHEAD 

The 2022-23 Term will continue to address technical ques-
tions about the availability of criminal procedure remedies. In 
Jones v. Hendrix,156 the Court will consider whether a person who 
is legally innocent of the federal crime for which he was con-
victed, because the Supreme Court later reinterpreted the federal 
statute under which he was convicted to render his conviction 
invalid, can challenge that conviction through a federal habeas 
corpus petition filed under 28 U.S.C. § 2241. In Cruz v. Ari-
zona,157 the Court will address questions about the adequacy and 
independence of an Arizona state procedural rule being used to 
stop a person on death row from challenging his capital sentence. 
And in Reed v. Goertz,158 the Court will decide when the statute 
of limitations begins to run for a 42 U.S.C. § 1983 claim seeking 
DNA testing of crime-scene evidence. We will see if the Court 
continues its trend toward limiting the availability of remedies in 
criminal law and procedure cases. The addition of Justice Ketanji 
Brown Jackson is unlikely to stop the Court’s trajectory, but her 
perspective as the first former public defender on the Court will 
certainly change the nature of the conversation. 
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When I was sworn in as a state district court judge in 
Colorado, I had been a trial lawyer for more than 
thirty years. I thought I knew a lot about judging and 

justice. Now, eleven years later—nine on the bench and two 
working as a mediator—I realize that I was wrong about impor-
tant parts of the job.   

When I took the bench, I believed that good judging is mainly 
about applying the right law to the facts. A (the law) + B (the 
facts) = C (the right decision). Rulings arrived at in this way 
would be just, I thought, and as such would likely be accepted 
by the parties involved and appellate courts.  

I believed that treating people well in court is important 
because it is the right thing to do. Additionally, I knew I needed 
to consider my demeanor if I wanted to be retained, as cranky 
judges have a harder time being retained than congenial ones.   I 
thought I treated people in the courtroom with dignity and 
respect, and I believed that this is important. But what mattered 
most to justice, I thought, were correct legal decisions. 

 
PROCEDURAL JUSTICE:  FAIRNESS MATTERS MOST 

I began to think differently two or three years into my tenure 
on the bench when I learned about procedural justice. Also 
known as procedural fairness, procedural justice is a field of 
social psychology devoted to understanding how people respond 
to decision making and authorities.1 It is not the same as proce-
dural due process. Procedural justice deals less with legal protec-
tions afforded people in our system than with how to increase the 
perception among participants of being treated fairly. 

Social scientists have consistently found that acceptance of 
court decisions and overall approval ratings by those who have 
had cases in court are closely related to how people are treated 
by judicial officers.2 Researcher after researcher has found this to 
be true.3 Further, recidivism decreases and long-term compliance 
with court orders increases when court participants perceive that 
they have been treated fairly by judicial officers.4 

Perhaps most surprising, acceptance of court decisions and 
overall approval of the court system by those who have cases in 
court are more closely connected to perceptions of fair treatment 
than to outcome favorability (Did I win?) and outcome fairness 
(Did the right party win?).5 That is, what court participants think 

about the system and the outcomes of their cases is more closely 
related to “how did the judge treat me” than evaluations of “did 
I win” or “did the right side win.”6 Winning and fair outcomes 
matter less than fair treatment.  

The above graph7 summarizes a study that shows the impor-
tance of the perception of fairness. The study found that in 2002, 
when these findings were published, this perception was nearly 
four times as important to participants in determining their 
acceptance of rulings in their cases as whether they won or lost.8  
It was five times as impactful as winning or losing in forming 
their opinions of the judicial system in general.9 In other words, 
what court participants care most about is how they are treated 
in court. 

Because these findings were a big surprise to me, I began to 
look more deeply into the principles involved. 

Yale Law School professor Dr. Tom Tyler, a preeminent 
researcher in this field, identifies four key factors in determining 
whether procedural fairness has been provided: voice, neutrality, 
respectful treatment, and the trustworthiness of authorities.10 
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Voice: Voice has to do with people being given the opportu-
nity to tell their side of the story before decisions are made in 
their cases. If they can give their view of what happened, they are 
more likely to view the legal system positively regardless of the 
outcome of their cases.11 

Neutrality: People with cases in court appropriately expect 
judges to be neutral and principled decision makers who consis-
tently apply legal rules. Unbiased decisionmaking enhances per-
ceptions of fairness. Neutrality involves transparency about how 
decisions are made.12 

Respectful treatment: People want to feel that their legal 
problems are taken seriously by the system and that they are 
treated with dignity and respect. When they are so treated, they 
know that their needs are considered important. Considerate 
treatment includes courtesy, politeness and observance of consti-
tutional rights.13 

Trustworthy authorities: Researchers have consistently 
found that character is the most important factor in the public’s 
evaluation of legal authorities. Character includes sincerity, a car-
ing attitude, and benevolence.14  

Researchers have also discovered that the perception of fair 
treatment is the primary determinant of people’s willingness to 
accept court decisions.15 In other words, getting a fair shake mat-
ters more than “winning.” 

 
MY EXPERIENCE WITH PROCEDURAL JUSTICE  

These tenets of procedural justice didn’t fit with my under-
standing that justice is mainly a function of applying the right 
law to the right facts to come up with the right decision. It 
seemed counterintuitive to me that getting the “right decision” 
was not as important as being fair and courteous in conducting 
business. I wanted to see what would happen if I applied what I 
was learning about procedural justice in the courtroom. So, I 
began to do my own one-judge experiments. These were not sci-
entific, yielding empirical validation of hypotheses. They were 
my efforts to see if making special efforts to treat people well 
would make a difference in my experience. I wanted personal 
substantiation of what researchers were saying.   

Initially I relied upon a “bench card” jointly produced by the 
American Judges Association, the Center for Court Innovation, 
the National Center for State Courts, and the National Judicial 
College to help me understand more about procedural fairness 
and give me new ideas on how to interact with people in my 
courtroom.16  The following are suggestions from this bench card 
that I tried to implement: 

 
MAKE EYE CONTACT. Eye contact from an 
authority figure is perceived as a sign of respect. Try 
to make eye contact when speaking and listening. 
Consider other body language that might demon-
strate that you are listening and engaged. Be con-
scious of court users’ body language too, looking for 
signs of nervousness or frustration. Be aware that 
court users who avoid making eye contact with you 

may be from a culture where eye contact with 
authority figures is perceived to be disrespectful.  
 
ASK OPEN-ENDED QUESTIONS. Find opportu-
nities to invite the defendant to tell his/her side of 
the story, whether directly or via defense counsel. 
Use open-ended questions to invite more than a 
simple “yes” or “no” response. Warn litigants that 
you may need to interrupt them to keep the court 
proceeding moving forward.  
Example: “Mr. Smith: I’ve explained what is 
expected of you, but it’s important to me that you 
understand. What questions do you have?”  
 
EXPLAIN SIDEBARS. Sidebars are an example of a 
court procedure that can seem alienating to litigants. 
Before lawyers approach the bench, explain that 
sidebars are brief discussions that do not go on the 
record and encourage lawyers to summarize the 
conversation for their clients afterward.  
 
STAY ON TASK. Avoid reading or completing 
paperwork while a case is being heard. If you do 
need to divert your attention briefly, pause and 
explain this to the audience. Take breaks as needed 
to stay focused.  
Example: “I am going to take notes on my computer 
while you’re talking. I will be listening to you as I 
type.”  
 
PERSONALIZE SCRIPTED LANGUAGE. Scripts 
can be helpful to outline key points and help convey 
required information efficiently. Wherever possible, 
scripts should be personalized—reading verbatim 
can minimize the intended importance of the mes-
sage. Consider asking defendants to paraphrase 
what they understood the scripted language to mean 
to ensure the proper meaning was conveyed.  
 
INTRODUCE YOURSELF. Introduce yourself at 
the beginning of proceedings, making eye contact 
with litigants and other audience members. Court 
staff can recite the basic rules and format of the 
court proceedings at the beginning of each court 
session. Written procedures can be posted in the 
courtroom to reinforce understanding.  
 
GREET ALL PARTIES NEUTRALLY. Address liti-
gants and attorneys by name and make eye contact. 
Show neutrality by treating all lawyers respectfully 
and without favoritism. This includes minimizing 
the use of jokes or other communication that could 
be misinterpreted by court users.  
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ADDRESS ANY TIMING CONCERNS. If you will 
be particularly busy, acknowledge this and outline 
strategies for making things run smoothly. This can 
help relax the audience and make the process seem 
more transparent and respectful.  
Example: “I apologize if I seem rushed. Each case is 
important to me, and we will work together to get 
through today’s calendar as quickly as possible, 
while giving each case the time it needs.”  
 
EXPLAIN EXTRANEOUS FACTORS. If there are 
factors that will affect your conduct or mood, con-
sider adjusting your behavior accordingly. When 
appropriate, explain the issue to the audience. This 
can humanize the experience and avoid court users’ 
making an incorrect assumption.  
Example: “I am getting over the flu. I’m not conta-
gious, but please excuse me if I look sleepy or 
uncomfortable.”  
 
EXPLAIN THE COURT PROCESS AND HOW 
DECISIONS ARE MADE.  
The purpose of each appearance should be 
explained in plain language. Tell the defendant if 
and when she will have an opportunity to speak and 
ask questions. Judges and attorneys should demon-
strate neutrality by explaining in plain language 
what factors will be considered before a decision is 
made.  
Example: “Ms. Smith: I’m going to ask the prosecu-
tor some questions first, then I’ll ask your lawyer 
some questions. After that, you’ll have a chance to 
ask questions of me or your attorney before I make 
my decision.”  
 
USE PLAIN LANGUAGE. Minimize legal jargon or 
acronyms so that defendants can follow the conver-
sation. If necessary, explain legal jargon.17 

 
When I conducted these “experiments,” I had somewhere 

between 200 and 300 active felony cases. I held an “advisement 
docket” two days a week, informing defendants of their rights, 
setting bond, taking pleas, and holding sentencing hearings. I 
wrote and memorized a script and used it every time I started 
this docket.  My goal was to incorporate principles and sugges-
tions from the bench card. This is the script: 

 
Good morning. My name is Tom French, and I am 

the judge assigned to this courtroom and to your case.  
Let me start by telling you what you can expect this 
morning. If you are in custody, I will call your case, 
see if you would like to be represented by the public 
defender, advise you of your rights, set bail, and set a 
new court date.  If you are not in custody, I will advise 
you of your rights, talk to you about your plans for a 
lawyer, and give you a new court date.  If you want to 

hire a lawyer or see if you qualify to be represented 
free of charge by the public defender, I will give you 
time to do that and have you come back to court 
another day.  

If this is your first time in court, your case may not 
be resolved or completed today.  You will probably get 
a new court date two or three weeks from today.    I 
will call the cases of the folks in custody first of all 
because that helps the sheriff’s department do its job 
administratively. Then I will call those folks who are 
not in custody.  I usually call the cases alphabetically. 
If you have another obligation this morning—like a 
doctor’s appointment or you have to get to work as 
soon as possible—let me know, and I will call your 
case out of order to let you meet your other obliga-
tions.   

Let me talk with you about expectations.  Here are 
the expectations that I have for myself:  I expect that 
I will be on time; I expect that I will be prepared; and 
I expect that I will treat everyone in the courtroom 
with dignity and respect.  Here are my expectations 
for you:  I expect you to be on time; I expect you to 
do everything that you were supposed to do on your 
case before you came to court; and I expect that you 
will treat everyone with dignity and respect.  

There will be a time when I would like to hear 
everything that you would like to tell me about your 
case, and I will be glad to hear all that you have to say.  
Today is probably not that day when I want to hear all 
about your case.  But, if you have questions about 
your rights, bail, or what is going to happen next, I 
will be glad to talk with you about those things.   

 
Memorizing and giving this introduction connected me to the 

people in court in a way I didn’t expect. I could make constant 
eye contact because I knew exactly what I was going to say, and 
I could talk with people in simple terms about my expectations 
of them and myself and what was going to happen. I looked for-
ward to making this connection and talking to people about the 
big issues they were facing.  

I don’t know exactly how people in the room felt when I 
talked about the expectations I had for myself. But a surprising 
thing usually happened. Many, especially those in custody, had 
their heads down when I started to talk, as if they didn’t really 
care to hear what this white-haired guy in a black robe had to say. 
Then heads rose, and people seemed to be listening intently. This 
happened repeatedly. I took this to mean that when I showed 
that I held myself accountable and responsible to them, it 
appeared that I cared about them and that I expected only from 
them what I expected from myself. I concluded that this was an 
example of what could happen when people were afforded basic 
and reciprocal fairness.  

Disclosing my expectations to those in court led me to believe 
that other efforts at transparency could be appropriate and 
increase the perception that I am fair in word and deed, as I try 
to be. Many disclosures, certainly, would be inappropriate or not 
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sufficiently “judicial.” But some could be beneficial. For example, 
after I lost my patience in court or otherwise showed anger or 
frustration, I made efforts to apologize to lawyers or others with 
whom I had acted inappropriately. I thought it best to apologize 
in the moment but at times, for one reason or another, did so 
after a recess or the next day.  People were usually surprised at 
first. Then they usually seemed grateful that I recognized my fail-
ings. This basic civility was appreciated, I believe, and I never felt 
that it compromised my ability to retain control in the court-
room. In fact, it seemed to improve the atmosphere, perhaps 
because it indicated honesty and fairmindedness.  

Also, I began to send lawyers and self-represented litigants a 
“Great Expectations” letter before trials.  The purpose was to let 
everyone know what would otherwise have been my unstated 
expectations. That letter said something like this: 

 
“GREAT EXPECTATIONS” 

My Expectations for Counsel,  
Parties and Myself 

 
Trial lawyers and self-represented parties have 

hard jobs when their cases go to trial.   I know 
because I was a trial lawyer for more than 30 years 
before I was a judge.  One of the hardest parts of a 
trial lawyer or a self-represented party is to know and 
meet the unspoken expectations of the judge. 

So, here are my expectations of myself.  I expect 
my written decisions and orders to be accurate, brief 
and clear.  I call this the “ABCs” of good legal writing. 

In court and on the telephone, I expect to be punc-
tual, prepared, polite and professional.  I expect to 
treat everyone with dignity and respect.  I expect that 
I will not be impatient, irritable or rude. My expecta-
tion and goal for myself is never to intentionally 
embarrass anyone or to make someone look bad.  I 
hope to listen well, to be fair, to be candid, to work 
hard, to issue rulings based upon the law and the 
facts of cases, to be just, and to make decisions in a 
timely manner. 

I won’t always meet my expectations. But you 
deserve my best efforts.  If I fail at any one of these 
expectations, you deserve an apology or an explana-
tion for why I did not meet my expectation. 

My expectations for you as a lawyer or self-repre-
sented party are similar.  I expect your writing and fil-
ings to be accurate, brief and clear. Less is usually 
more with legal writing. 

I expect you to be punctual, prepared, and polite. 
I expect you be fair and courteous to all and not waste 
anyone’s time. I believe that less is usually more per-
suasive in court. I am an old school guy, so if you are 
trying to decide whether to be more formal or less for-
mal in the courtroom, more formal is probably the 
better way to go. 

I don’t expect perfection.  But I expect my best 
efforts and your best efforts.  If you are not meeting 
my expectations in trial or a hearing, I prefer to han-
dle that by a “heads up” or a “gentle nudge” at the 
bench.  Here is an example.  “_______, I don’t know 

if you are aware of this, but it seems to me as if you 
are asking the same questions of this witness over and 
over.”  I believe that lawyers and self-represented par-
ties usually try to meet the stated expectations of the 
court.  

Please know I have deep respect for the important 
and difficult work that is done by lawyers and self-
represented parties in this court. 

 
Respectfully, 
_______________ 
District Court Judge 

 
In this way I have tried to show respect for lawyers and those 

representing themselves. I believe they have appreciated this. 
I also tried to incorporate procedural justice principles in sen-

tencing hearings. These events were difficult for me. However, 
when I began to implement what I was learning about courtroom 
dynamics, I had dramatic opportunities, particularly in the most 
serious cases, to show just treatment and compassion for all con-
cerned.  Especially in challenging and hotly contested cases, sen-
tencing hearings can be opportunities for a judge to acknowledge 
publicly the important and differing positions of all stakeholders 
in the process. A judge can declare, for example, that the com-
munity deserves to be protected from dangerous, thoughtless 
and repeated criminal acts. A judge can describe how a victim 
has been harmed and say that he or she deserves to be protected. 
A judge can acknowledge the courage of victims in participating 
in a legal process that can be callous. And a judge can talk about 
how defendants need to change, how they can use the tools they 
have been given to take steps in new directions, and how they 
have many strengths and supports in that process. 

Sentencing of defendants who have drug addictions was par-
ticularly difficult for me because incarceration without treatment 
offers little hope for recovery. It may seem like the only option, 
however, to protect family, community, and defendants from 
addictive behaviors and violations of the law. In these cases, after 
acknowledging the pain and harm caused to the community, 
family and any victim, I tried to offer defendants with addictions 
hope.  At times I said something like this: 

 
Ms. Defendant, let me talk with you about how I 

look at you and your prospects for the future.  I see 
myself as deeply flawed and infinitely valuable.  I see 
you the same way:  deeply flawed and infinitely valu-
able.   I hope you can work on your flaws and show 
us all of the ways in which you are infinitely valuable.  
I believe there is much hope that you will become a 
valuable member of this community and make your 
friends and family very proud of you. 

 
I hope this conveyed my respect for and hope in people in dif-

ficult situations. 
If you have never had a videotape made of yourself in court, I 

strongly suggest that you do so. When I did it, I was surprised at 
how little eye contact I made with lawyers and others in the 
courtroom. Of course, I had lots to do when I was in court, but 
lack of eye contact connotes disrespect. My lack of eye contact, I 
am sure, indicated that I didn’t really care about the people 
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appearing before me. When I saw the recording, I was also sur-
prised at how fast I talked and how I seemed to want nothing 
more than to get done with each case as soon as possible. It is 
hard to slow down when you have a 100-case docket that must 
be completed in one day. But justice afforded is an important goal 
and justifies slowing down.  

You can also use resources from The Center for Court Innova-
tion and/or the State of Utah to see if you are providing proce-
dural justice. “Measuring Perceptions of Fairness: An Evaluation 
Toolkit,” from the Center for Court Innovation,18 has a self-
assessment feature for judicial officers, an instrument for 
observers to use in gauging the presence of procedural justice in 
courtroom settings, and an exit survey for defendants asking for 
their viewpoint on how they were treated. Utah’s version of this 
helps courtroom observers rate judicial officers in terms of fair-
ness, and it gives them feedback.19 

After a number of years of trying to incorporate procedural 
justice principles into what I did every day in court, I have no 
empirically verified results to show that these principles or tools 
increase justice.  I can say, however, that concentrating on equi-
table, respectful, and dignified treatment of others changed me. I 
came to see more of court participants’ individual dignity, intrin-
sic worth, and goodness. I began to treat them with greater 
understanding and compassion than I had in previous years. I 
don’t know if new vision led me to different behavior or if differ-
ent behavior led me to see people differently. Either way, I 
believe, the objective of more justice for more people was real-
ized. 

Many of the suggestions on the bench card and my sugges-
tions may seem like common sense, and they are probably things 
that you already do as a judge. But I concluded that the sugges-
tions were important and probably made a difference to those 
that appeared before me in court. I had defendants and their 
family members tell me that my treatment of them made a differ-
ence, and that they were changed persons because of how they 
were treated.   

One case stands out to me. I sentenced a man to a prison term 
after he committed a particularly egregious crime that followed 
many other related offenses.  I don’t have an exact memory of 
what I said to him at the sentencing hearing, but I probably 
spoke with him as I had learned from procedural justice teachers 
and as I usually did in sentencing hearings involving aggravated 
cases. Many years later he contacted me. He thanked me for what 
I said to him when he was sentenced. He said he had turned his 
life around, and that he frequently remembered what I said to 
him when he was sentenced. He asked me to come to a church 
service at the alternative sentencing unit where he was super-

vised on parole. I went to the service. He spoke to those attend-
ing about my words, which gave him hope and changed his life. 
He apparently has changed his life and is working hard to remain 
a valuable citizen. 

That was not the norm for people that I sentenced to prison. 
But something about what I said and how he was treated made a 
life-changing difference. I believe the difference was my efforts to 
use procedural justice principles in court. And I had other similar 
experiences that led me to believe that the application of proce-
dural justice principles made significant differences to people in 
my courtroom.  

My experiments convinced me that empirical evidence is not 
the only measure of justice. Human experience and perception 
count as well. Ultimately, the essence of justice is seen in a society 
that recognizes the decisions from the justice system as legitimate 
and fair. I believe that applying the tenets of procedural justice 
are a means to the goal of justice for all.  

 
RACIAL INJUSTICE & THE JUDICIARY 

Justice for all must involve confronting the grievous plagues 
of individual and institutional racism in our country. No part of 
the justice system, including the judiciary, is without blame for 
racism and racial injustice.20 Racial injustice has prompted many 
recent reforms and efforts to reform the justice system. However, 
the role of the judiciary in recent reforms and efforts at reform 
has received little attention apart from sentencing reforms.21 
Members of minority groups differ in the degree to which they 
have trust and confidence in the legal system, and African-Amer-
icans have pervasive levels of distrust of it.22 Can procedural jus-
tice from judges be a part of what is done to lessen racial injus-
tice? More specifically, can judges use procedural justice princi-
ples to increase racial justice provided to members of minority 
groups who have pervasive levels of distrust of the justice sys-
tem?   

In an examination of whether procedural justice can be used 
to reduce racial injustice, the initial inquiry should be whether 
procedural fairness principles are accepted by members of 
minority communities. If members of minority communities do 
not typically believe that procedural fairness principles are 
important factors in dispensing justice, the importance of such 
principles in reducing racial injustice is seriously limited.  

A study of California residents sheds light on the question of 
whether members of minority and majority communities accept 
the general principles of procedural fairness.23 The research stud-
ied 1,656 African-American, Caucasian, and Hispanic residents 
of Los Angeles and Oakland who had a recent experience with 
the police or courts. The study examined the participants’ will-
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ingness to accept legal system decisions as well as their overall 
view of the courts and the law.   

The researchers found the primary factor shaping peoples’ 
willingness to accept legal decisions was the fairness of the court 
proceedings.24 Procedural fairness was also found to be the main 
determinant of the participants’ views about the court system.25 
The researchers in this study concluded that their findings were 
true regardless of ethnicity, socio-economic status,  or gender and 
whether the contact was with the courts or the police.26 Dr. Tom 
Tyler summarized this research as finding that procedural justice 
judgments “[D]ominate the reactions of all of the people who 
deal with legal authorities across ethnic/racial groups, among the 
rich and the poor, and for both men and women.  Most impor-
tant, they dominate the concerns of the members of the major 
minority groups in the United States, in particular African-Amer-
icans and Hispanics.”27 Dr. Tyler also concluded from this study 
that, “[F]ocusing on procedural justice is a very good way to 
build trust and encourage compliance irrespective of who the 
people using the courts are.”28   

This study of California residents is strong evidence for the 
view that, irrespective of ethnicity, socio-economic status, and 
gender, people in our country care most about being treated 
fairly in the legal system.   

The importance of these findings is hard to overstate. We do 
not have, based upon this study, communities divided by ethnic-
ity, income, or gender as to the fundamental premise that all 
should be treated fairly in our justice system. Rather, fundamen-
tal beliefs about the importance of fair treatment for all are shared 
by people of different races, different genders, and different 
incomes. In these times of polarization in this society such agree-
ment is an encouraging sign of unity.    

Although African Americans, Caucasians, and Hispanics 
believe in the importance of fairness in the judicial system, 
according to the research above discussed, “[W]hen asked about 
the probability of fair outcomes in court, all of these major ethnic 
groups ‘… perceive “worse results” in outcomes for African-
Americans, low income people, and non-English speakers.”29 
More specifically, African-Americans “report worse treatment, 
more negative outcomes, lower perceptions of the quality of the 
court’s decision-making process, and less trust in the motives of 
court actors. After the case is decided, these negative perceptions 
translate into less satisfaction with the court overall and less 
acceptance of the court’s decision, all of which in turn lower 
compliance.”30 Judge Kevin Burke, ret., and Judge Steve Leben, 
ret., conclude that these negative perceptions “[m]ay well be real-
ity-based: though true apple-to-apple case comparisons are diffi-
cult to make, African Americans are 4.8 times more likely to be 

incarcerated and are generally given much harsher sentences 
than white defendants.”31 

As such, there appears to be strong societal support for the 
idea that procedural justice is an important part of our justice 
system for majority and minority communities, but major groups 
in our society also believe that procedural justice is not afforded 
to all, especially to African Americans.   

Judges Burke and Leben logically conclude that because 
African Americans perceive less fairness in the justice system, it 
is critical to look at “what alleviates or aggravates that differ-
ence.”32 They note that the Red Hook Community Court in New 
York City “seems to have eliminated the distinctions between 
perceived levels of fairness among economic and ethnic  
divisions. ”33 Red Hook Community Court is a community court, 
which is distinctive because procedural justice principles are 
basic to how participants are treated by judges and others who 
work in this court and because this treatment seems to be a crit-
ical factor in eliminating perceptions of unfairness in how people 
of different ethnic and socio-economic groups are treated.34 If 
community courts can neutralize distrust they can be an impor-
tant means to increase perceptions of fairness in courts by the 
African-American community.35   

The lessons from Red Hook Community Court may offer tools 
to reduce distrust and to increase racial justice. But the issue of 
how to reduce distrust by minority groups in the legal system is 
complicated and probably without one simple solution. Proce-
dural fairness may, however, provide important tools to increase 
racial justice. 

To see if procedural justice principles can be used by judges 
to increase racial justice, it makes sense to review scholarship and 
research concerning procedural justice. The following are basics 
of procedural fairness important to the issue of racial justice: 

 
1. Procedural justice or procedural fairness (two 

terms for the same concept) refers to the per-
ceived fairness of court proceedings.36 

2. Social scientists have consistently found the 
acceptance of court decisions and approval ratings 
by those who have cases in court are closely 
related to how people are treated by judicial offi-
cers.37 

3. “Most people care more about procedural fairness 
—the kind of treatment they receive in court—
than they do about ‘distributive justice’, i.e., win-
ning or losing the particular case.”38 

4. Perceived fairness provided to litigants is five 
times more important to them than winning or 
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losing their case. Fairness matters more than win-
ning or losing.39 

5. There are four basic components to procedural 
fairness: 

 
a. Voice:  The ability of a person to participate in 

their case  by expressing their viewpoint. 
b. Neutrality: Consistently applied legal princi-

ples, unbiased decision makers, and a trans-
parency about how decisions are made. 

c. Respectful treatment: Treating individuals 
with dignity and protecting their rights.  

d. Trustworthy authorities: Authorities who are 
benevolent, caring, and who sincerely try to 
help litigants.40  

 
6. “Procedural fairness is the primary factor that 

shapes perceptions of the legal system.”41 
7. “For most citizens . . . the core of the justice sys-

tem is about the fair treatment of an individual in 
the courtroom.”42 

8. “[T]he perception of unfair or unequal treatment 
‘is the single most important source of popular 
dissatisfaction with the American legal system.’”43 

9. “Judges can alleviate much of the public dissatis-
faction with the judicial branch by paying critical 
attention to the key elements of procedural fair-
ness: voice, neutrality, respectful treatment and 
engendering trust in authorities.”44 

10. “Most judicial education programs teach judges 
how to get outcomes right, but not how to handle 
procedural matters in a way that enhances percep-
tions of fair treatment.”45 

11. “Policies that promote procedural fairness offer 
the vehicle with the greatest potential for chang-
ing how the public views the state courts.”46 

12. “[P]rocedural justice is a key to the development 
of stable and lasting solutions to conflicts.”47 

13. Social scientists have found that procedural jus-
tice judgments dominate the reactions of all of the 
people who deal with legal authorities across eth-
nic/racial groups, among the rich and the poor 
and for both men and women.48 

14. “[A]dherence to procedural fairness principles 
seems to lessen the appearance of bias.”49 

15. “[F]ocusing on procedural fairness is a very good 

way to build trust and encourage compliance” 
within the legal system.50 

 
It is a ready conclusion from this research and scholarship that 

procedural justice is a critical element of racial justice.  In fact, 
the four factors which produce procedural fairness—respectful 
treatment, equal treatment, benevolent treatment, and giving 
voice to court participants—seem to be indispensable elements 
of our justice system.  Racial justice cannot be the product of a 
legal system that fails to provide equal treatment, respect, benev-
olence, or a voice to people in our system. 

Fair treatment of all must be the essence of racial justice.  It 
bears repeating because of its profound importance that, “For 
most citizens . . . the core of the justice system is about the fair 
treatment of an individual in the courtroom.”51 Fair results, 
involving proper factual findings and proper application of the 
law, are important components of our justice system. But without 
procedural fairness there cannot be justice because we know 
that, in this country, procedural fairness is the main factor that 
determines litigant’s views of the court system.52 Therefore, the 
perceived legitimacy of our system depends on perceptions of 
fairness and procedural fairness. Fair treatment for all in the jus-
tice system helps approach the goal of racial justice in our society.  

As such, treatment of litigants by judges that increases percep-
tions of fairness must be an element in the quest for racial justice. 
And judges can advance this quest for fairness by using the four 
tools that yield procedural fairness, i.e., respectful treatment, 
equal treatment, compassionate treatment, and allowing partici-
pants a voice. 

The idea that judges can increase racial justice by benevo-
lence, listening, respect, and equal treatment for all may seem 
simplistic or naive. But, this notion is consistent with procedural 
fairness research, logic, common sense, my anecdotal experience 
in the courtroom, and the goal of our justice system to dispense 
justice to all. And this idea is consistent with how most citizens 
view our justice system.    

There are reasons to believe that my suggestions may not trans-
form judging or increase racial justice. Significant institutional 
and individual training and change in the judiciary will be neces-
sary for my goals to be attained. There are more than 28,000 
judges in this country, most of whom will need to be trained to 
judge differently than they do at this time. Many judges may not 
“buy” the need for change or the tools that can lead to the needed 
changes. Judges are notoriously independent and resistant to 
being told what to do. I know because I was a judge, worked with 
other judges, and trained judges in Colorado for many years.   
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There are also reasons to believe that my proposals offer sub-
stantial opportunities for more racial justice. The training to 
teach judges the principles of procedural justice does not have to 
be complicated, long or extremely expensive. Dr. Tom Tyler is 
perhaps the preeminent procedural justice scholar in this coun-
try. He teaches police officers the essence of procedural justice in 
daylong classes. I learned the essence of procedural justice and 
how to apply those principles in a training session that took 
about one day. The essence of procedural justice is not compli-
cated:  Perceptions of fairness are enhanced when judges listen 
well, when they treat all with dignity and respect, when they are 
unbiased and when they are benevolent.  Judges can also learn 
about procedural justice online and by reading such publications 
as Court Review, published by the American Judges Association. 

There are many unanswered questions about the role of the 
judiciary in the quest for more racial justice. One basic question 
is whether judges can be change agents to increase perceptions of 
racial justice. I am unaware of research that addresses the specific 
issue of whether traditional trial court judges can be effective 
change agents to increase perceptions of racial justice by using 
principles of procedural justice. 

There is substantial research that the success of drug treat-
ment courts is dependent upon judicial application of the four 
principles of procedural fairness and that “[p]rocedural fairness 
is the tool that drives the judge’s influence upon DTC [drug treat-
ment court] participants.”53 Drug treatment courts differ sub-
stantially from traditional trial courts in many ways and some of 
the differences are significant to an offender’s desistance.  

However, despite the differences in drug treatment courts and 
traditional courts it seems a fair conclusion from drug treatment 
court research that the judicial application of the four principles 
of judicial fairness may be a tool to increase perceptions of racial 
justice. Drug treatment court researchers have learned that judi-
cial application of procedural fairness tools creates perceptions 
by participants in drug courts of judicial legitimacy and judicial 
fairness.54 Procedural justice creates circumstances where a judge 
is perceived as a legitimate and fair authority. If judges are seen 
as being fair in drug treatment courts because they apply proce-
dural justice principles, it is reasonable to conclude that applying 
those same principles in traditional courts can lead to percep-
tions of  judicial legitimacy and fair treatment. My understanding 
of justice also leads me to conclude that judicial legitimacy and 
perceptions of judicial fairness are basic factors that can lead to 
perceptions of racial justice by participants in the justice system. 
If so, it is reasonable to conclude that judicial officers can be 
strong change agents in the quest for racial justice. 

Procedural justice is not a panacea for all the evils of racism. 
But it offers strong opportunities to help all people learn to place 
greater trust in our justice system. In 2014 President Barack 
Obama created the 21st Century Task Force on Policing in 
response to unrest in Ferguson, Missouri following the shooting 
of Michael Brown by a police officer. Procedural justice principles 
were important enough to this group to declare as its first recom-
mendation that:  
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[L]aw enforcement agencies should adopt procedural 
justice as the guiding principle for internal and exter-
nal policies and practices . . . .55 

 
This task force was focused on policing, not the courts, but 

researchers have found, as detailed above, that procedural fair-
ness principles have just as much potential to improve the qual-
ity of justice in courtrooms as they do in police work.56 

The lessons of Red Hook Community Court and the research 
lessons about procedural fairness offer promise for how to reduce 
distrust. Judicial application of the principles of procedural fair-
ness appears to be an underutilized but promising tool to reduce 
distrust and to increase racial justice.  

 
CONCLUSION 

The essence of procedural justice is fair treatment for all in our 
justice system,  and procedural fairness is the primary factor that 
shapes perceptions of the legal system. Judges should learn and 
apply the important tools of procedural justice to ensure percep-
tions of fair treatment. Fair treatment of all must be the basis of 
racial justice. Judges have an important opportunity to be change 
agents for racial justice by their fair treatment though application 
of procedural justice principles. Fair treatment of all is a simple 
sounding aspirational goal, but it has not been and will not be 
easy to accomplish. Fair treatment of all will require wise, brave, 
and concerted efforts by judges. Our country and citizens 
deserve no less. 
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W ith the advent of the COVID crisis, courts throughout 
the United States curtailed operations resulting in 
backlogs, which gave rise to a rush for technological 

answers to process cases safely. Since then, many articles have 
been written about online or virtual trials and hearings but this 
is one of the first books written to address all aspects of the sub-
ject. The book resulted from collaboration between the Online 
Courtroom Project (OCP) and the Tort Trial and Insurance Prac-
tice section of the American Bar Association. Editors Richard 
Gabriel and Ken Broda-Baum gathered together a group of 
lawyers, retired judges, trial consultants, trial technologists, and 
researchers to write the book. It reports on the research and 
experience of the authors from March 2020, when the pandemic 
first hit, until just before publication in April 2022.  

OCP was first envisioned by Richard Gabriel, President of 
Decision Analysis, in March 2020 when he asked himself 
whether online trials and hearings were an option to replace in-
person hearings and trials. He gathered together a diverse group 
of acquaintances from the legal profession and established OCP. 
As its first project he suggested conducting a demonstration 
online jury trial, which was done over two days in June 2020. 
Every aspect of a jury trial was covered from jury selection 
through closing arguments and instructing the jury. Afterward, 
everyone who had been involved was interviewed by trial con-
sultants, and it was concluded that online hearings and trials 
were viable alternatives.1 A report was written up and published 
on the OCP website.2 Later in November of that year a two-day 
virtual summit was conducted by OCP with co-sponsorship by 
the National Institute for Trial Advocacy (NITA), the American 
Board of Trial Advocates (ABOTA), the American Inns of Court, 
and others. It was titled “COVID, the Court, and the Future of 
the Jury Trial.” Over 1,500 people attended the summit. OCP 
then issued a white paper on best remote courtroom practices 
and conducted several continuing legal education offerings 
around the country, including a national webinar with NITA 
where judges from the states of Washington, Florida, and New 
Jersey described how their jurisdictions provided access to the 
civil justice system during the pandemic.3 

Richard Gabriel and Ken Broda-Bahm, one of the original 

OCP members, suggested writing a book covering all aspects of 
online hearings and trials and pitched the idea to the American 
Bar Association (ABA), which agreed to publish the book. It is 
organized into two parts and contains 20 chapters written by 22 
authors with varied backgrounds.  

 
PART ONE: “CHALLENGES AND OPPORTUNITIES OF 
ONLINE LITIGATION.”  

Chapter 1 is written by Richard Gabriel. It reviews how courts 
were affected by the advent of COVID in March of 2020 and pro-
vides an overview of how courts have addressed the issues pre-
sented. He notes:  

 
Even in the midst of a crisis, our constitutional rights as 

citizens are not suspended. This created significant chal-
lenges, as the science and medical communities were still 
trying to understand how the virus spread, and the courts 
attempted to balance public safety against every citizen’s 
access to the justice system . . . . At the same time, lawyers 
and judges quickly adapted to many aspects of online liti-
gation: depositions, hearings, mediations arbitrations and 
bench trials.4  

 
He briefly lists various arguments raised against online trials 

and hearings and then provides information and statistics from 
studies responding to these arguments. And he addresses the 
benefits of online litigation.  

Chapters 2 through 5 cover views from the bench, counsel 
table, witness box, and the jury box. In chapter 2 I review, within 
the context of “procedural justice,” how online trials and hear-
ings are being handled by a number of judges and justices and 
what they think of the process. In the Summary, I write:  

 
Simply stated, the American justice system exists to 

resolve disputes, whether arising from criminal action, 
family issues, commercial issues, personal injury, and so 
on, in a civil, timely, and orderly manner. Why should it 
matter what type of platform is used as long as the dispute 
can be resolved to the satisfaction of those involved? And 

192 Court Review - Volume 58 

The Online Courtroom:  
Leveraging Remote Technology in Litigation 

American Bar Association, Tort, Trial  
and Insurance Practice Section

J. Gary Hastings

Footnotes 
1. The Civil Jury Project at New York University School of Law also 

conducted a fully online mock trial in May of 2020 and published 
articles during the year about the process as well as research relating 
to issues involved. It also wrote a memorandum that concluded that 
remote civil jury trials were legally permissible and constitutional. 
See Michael Shammas & Michael Pressman, Memorandum: The Per-
missibility & Constitutionality of Jury Trial by Videoconference, CIVIL 
JURY PROJECT (May 4, 2020), https://civiljuryproject.law.nyu.edu/ 
memorandum-the-permissibility-constitutionality-of-jury-trial-by-

videoconference/. 
2. OCP, ONLINE JURY TRIALS: SUMMARY AND RECOMMENDATIONS (2020), 

https://www.onlinecourtroom.org/demonstration-report.  
3. RICHARD GABRIEL ET AL., THE ONLINE COURTROOM NOW AND POST-PAN-

DEMIC: SKILLS AND TOOLS FOR REMOTE ADVOCACY (2021), 
https://www.nita.org/s/product/the-online-courtroom-now-and-
pos tpandemic - sk i l l s - and - t oo l s - f o r- r emo t e - advocacy / 
01t4W00000CP0xh. 

4. THE ONLINE COURTROOM: LEVERAGING REMOTE TECHNOLOGY IN LITIGA-
TION 3–4 (Richard Gabriel & Ken Broda-Bahm eds., 2022). 

https://civiljuryproject.law.nyu.edu/memorandum-the-permissibility-constitutionality-of-jury-trial-by-videoconference/
https://civiljuryproject.law.nyu.edu/memorandum-the-permissibility-constitutionality-of-jury-trial-by-videoconference/
https://civiljuryproject.law.nyu.edu/memorandum-the-permissibility-constitutionality-of-jury-trial-by-videoconference/
https://civiljuryproject.law.nyu.edu/memorandum-the-permissibility-constitutionality-of-jury-trial-by-videoconference/
https://www.nita.org/s/product/the-online-courtroom-now-and-postpandemic-skills-and-tools-for-remote-advocacy/01t4W00000CP0xh
https://www.nita.org/s/product/the-online-courtroom-now-and-postpandemic-skills-and-tools-for-remote-advocacy/01t4W00000CP0xh
https://www.nita.org/s/product/the-online-courtroom-now-and-postpandemic-skills-and-tools-for-remote-advocacy/01t4W00000CP0xh
https://www.nita.org/s/product/the-online-courtroom-now-and-postpandemic-skills-and-tools-for-remote-advocacy/01t4W00000CP0xh


that is where the focus should be . . . . What we need to 
address are the types of hearings and trials that lend them-
selves best to the remote platform and how to ensure that 
due process is provided. I attempt to provide a judicial 
perspective herein.5 

 
In Chapter 3, Lisa Oberg and Michael Sandgren, attorneys 

with Husch Blackwell LLP in Oakland, California, who tried an 
online mesothelioma case before Judge Seligman in Alameda 
County, present their observations. They conclude with the fol-
lowing statement: “From the perspective of a trial attorney the 
challenges of remote trials are initially daunting, but certainly can 
be overcome. Like any other new area faced by trial counsel, ade-
quate preparation can minimize the inevitable challenges that 
will pop up during a remote trial.”6 

Chapter 4 was written by Alicia Acquino, a trial presentation 
specialist in San Diego. She discusses online trials from the per-
spective of witnesses and offers suggestions for best results. She 
notes:  

 
The remote setting allows the witness to be in a more 

comfortable environment. Appearing in court in front of 
the person who assaulted you, the employer who caused 
harm to you, or the person who is accusing you can cause 
stress and anxiety to the witness. It can be less confronta-
tional and more calming for the witness if they are appear-
ing remotely while in a safe environment.7 

 
Chapter 5, written by Ken Broda-Baum, a senior litigation 

consultant, reviews online trials from the perspective of jurors 
and presents quotes from a number of them, including the fol-
lowing: 

 
I was a juror on a civil case for 10 weeks in 2016. The 

[online] juror experience was in almost all respects better. I 
could more easily see the documents, exhibits and witnesses’ 
faces on Zoom than in the courtroom. I could hear everything 
better as well, also, I didn’t lose an hour each way in traffic 
every day.8 

 
Sarah Murray, Josh Splansky, Marc King, Noah Wick, and Ted 

Brooks, trial consultants, generally address technological chal-
lenges of online litigation in Chapter 6. They list many of the 
objections made about online litigation and provide responses. 
They ultimately conclude: 

 
[T]he biggest technological challenges of new technol-

ogy are rarely, strictly speaking, technical. When people 
say that technology ‘doesn’t work,’ rarely is it because a 
piece of equipment is broken. It is almost always because 
there is a mismatch between the existing way of doing 
things and the way new technology forces people to work. 
The biggest challenges are social and cultural—incorpo-

rating new ways of doing things 
into existing systems—putting 
old wine in new bottles.9 

 
Chapter 7 is written by attorneys 

Michael Shammas and Michael 
Pressman. They address some of 
the early legal issues that have 
arisen when courts have utilized 
online hearings and trials. They 
conclude: “Any decision as to whether civil or criminal jury trials 
held via videoconference are permissible would and should 
likely undergo a balancing approach. With its weighty constitu-
tional protections, the criminal context will likely be where 
videoconferencing remains most controversial. In the civil con-
text, however, jury trials held via videoconference may well be 
permissible, even when one of the parties does not consent.”10   

Finally, in Chapter 8, Sarah Murray and Marc King discuss 
diversity of representation of jurors in online trials and best prac-
tices to ensure representative jury pools. They conclude with the 
following: 

 
Online jury selection, whether as the only online com-

ponent of a trial or part of a full online trial, shows the 
potential to increase the representativeness of American 
jury pools and the participation of Americans in jury ser-
vice, and to help revitalize what has become an increas-
ingly moribund trial jury system.11    

 
PART TWO: “BEST PRACTICES IN THE ONLINE  
LITIGATION PROCESS.”  

This part of the book provides a “hands on” discussion of the 
various issues arising with online hearings and trials.  

Chapters 9 and 10 address “Online Client and Witness Meet-
ings” and “Taking and Defending Online Depositions.” In Chapter 
9 Ken Broda-Baum provides a general discussion for online meet-
ings and provides best practices specifically for witness prepara-
tion meetings. Attorneys Geoffrey Vance and Robert Kopka dis-
cuss best practices for online depositions in Chapter 10.  

Theresa Wardon Benz, an appellate specialist with Wheeler 
Trigg O’Donnell LLP in Denver, Colorado writes about online 
oral arguments in Chapter 11. She begins with the following 
caveat: 

 
There are upsides to virtual hearings and arguments, 

including ease in scheduling, reduction in travel, and open 
public access. But there are downsides too. It feels less 
momentous to appear in a state supreme court or federal 
circuit court by Zoom (and for the U.S. Supreme Court 
practitioner by speakerphone). It can be harder “to read 
the room.” Even finding a place where you can stand, as 
you normally would, but be properly focused on the video 
screen, is challenging.12  
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She then addresses how to best set up and handle online argu-
ments by organizing the chapter into six steps: setting up your 
courtroom or “studio”; learning and practicing with the technol-
ogy; learning and practicing new protocols and judicial prefer-
ences; how to organize your materials and communicate with co-
counsel or the client; planning and preparing the presentation; 
and, finally, what to do when the technical glitch occurs. 

In Chapter 12, Lisa DeCaro, a cofounder of Courtroom Per-
formance, Inc., a trial consulting firm, discusses the fundamental 
differences between in-person trials versus online trials. She 
points out that “[t]here are several fundamental differences 
between advocacy in a live courtroom and advocacy on the 
screen.”13 She then addresses these differences: eye contact, body 
language, voice and setup of equipment and provides best prac-
tices. Her final, but vital tip is “Practice, Practice, Practice.”14 

Chapter 13, authored by Josh Splansky, Ted Brooks, Alicia 
Acquino, and Noah Wick, all technical trial consultants, may be 
the most “hands on” chapter in the book: “Implementing Tech-
nology for Remote Trials.” They discuss how and where to set up 
technology; the cost of doing business; implementation of the 
technology for viewers, presenters and hosts; and they close with 
“Best Practices for Technology during Online Proceedings.”15 

Chapter 14 is written by Chris Dominic, president and senior 
consultant at Tsongas, and Laura Dominic, a senior consultant at 
Tsongas. The chapter provides best practices for managing jurors 
in the virtual courtroom from juror summons through delibera-
tion. They discuss what the virtual courtroom looks like, what 
staff are necessary, making contact with the potential jurors, and 
screening the jurors for service. Then they turn to voir dire, trial, 
and deliberations. Chapter 15, by Jeffrey T. Frederick, president 
of his own trial consulting firm, builds on Chapter 14 providing 
his recommendations of best practices for online jury selection. 
In his “Final Thoughts” he concludes: 

 
Online voir dire and jury selection has great potential 

but its future impact is more complicated whether in con-
nection with online or hybrid jury trials. Online jury selec-
tion offers significant advantages over its health-focused 
in-person, masked, and socially distant counterpart . . . . 
The benefits of online versus in-person jury selection are 
(1) greater jurors honesty and candor resulting from the 
more intimate voir dire environment; (2) the potential for 
greater diversity resulting from the use of remote technolo-
gies.16 

 
Veteran business and real estate litigator Jeffrey Kirschenbaum 

discusses best practices for online testimony in Chapter 16. He 
recommends using pretrial orders to set ground rules, which, if 
followed, will set the stage for a more streamlined trial which 
flows. He discusses direct and cross-examination as well as expert 
witnesses. He concludes: “There are many benefits to presenting 
trial testimony online and understanding the benefits will help 
you get ready for effective direct and cross-examination. The trier 
of fact will pay closer attention to the testimony of your witnesses 

if you are prepared to move through the material in a deliberate 
and organized manner and maintain eye contact with the cam-
era.”17 Chapter 17, by Noah Wick, builds on this advice by dis-
cussing effective use of trial exhibits and demonstratives online.  

In Chapter 18, I present additional jury instructions needed 
for online trials. In Chapter 19, Karen Lisko, PhD. discusses jury 
deliberations when the jurors are socially distanced or serving 
online. She includes a section on best practices for remote delib-
erations. Richard Gabriel discusses the future of online litigation 
in the final chapter and raises a number of questions that need to 
be further addressed: 

 
“What features of the online legal process work as well, 

better, or worse than their in-person counterparts? 
“How do online legal practices affect the overall cost of 

litigation? 
“How do online legal practices affect the efficiency of 

the litigation process, including discovery settlement and 
trial? 

“Can online litigation practices be employed in criminal 
cases without violating the constitutional rights of the 
defendant? 

“What specific practices in the online legal process 
serve to include or exclude different stakeholders and 
affect access to and representation in the courts? 

“How do online presentations affect the clarity of court 
presentations and fact finder attention, retention, and use 
of presented evidence and arguments? 

“How do online presentations of evidence, testimony, 
and arguments affect the evaluation of the credibility of the 
evidence, witnesses, and attorneys, as well as the fact 
finder decision-maker?”  

 
There are six Appendices. A is the American Bar Association 

Formal Ethics Opinion 498 dealing with virtual practice. B is the 
Riverside County, California Trial Setting Order for use with vir-
tual trials. C is a set of recommended questions for online jury 
selection and service. D is an online proceeding questionnaire. E 
sets out the ideal features in a web platform for courtroom use. 
And F lists online resources. 

The book does not answer all questions relating to online 
hearings and trials because the process is still being worked 
through. But it addresses many of the basic issues to aid lawyers, 
judges, administrators, technicians, and others who become 
involved with online proceedings. 

 
J. Gary Hastings served as a Los Angeles Superior 
Court judge from 1985 to 1993. In 1993 he was 
appointed to the California Court of Appeal, Sec-
ond District, Fourth Division, where he served 
until he retired from the bench in 2006. He then 
became an Adjunct Professor at Southwestern Law 
School, where he taught Trial Advocacy and a sem-
inar on the American Justice System for 12 years.
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14. Id. at 189. 
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16. Id. at 258. 
17. Id. at 269.



 Court Review - Volume 58 195

Court Review, the quarterly journal of the American Judges 
Association, invites the submission of unsolicited, original arti-
cles, essays, and book reviews. Court Review seeks to provide 
practical, useful information to the working judges of the United 
States and Canada. In each issue, we hope to provide informa-
tion that will be of use to judges in their everyday work, whether 
in highlighting new procedures or methods of trial, court, or case 
management, providing substantive information regarding an 
area of law likely to encountered by many judges, or by provid-
ing background information (such as psychology or other social 
science research) that can be used by judges in their work. 
 
Court Review is received by the 2,000 members of the American 
Judges Association (AJA), as well as many law libraries. About 
40 percent of the members of the AJA are general-jurisdiction, 
state trial judges. Another 40 percent are limited-jurisdiction 
judges, including municipal court and other specialized court 
judges. The remainder include federal trial judges, state and 
federal appellate judges, and administrative-law judges. 
 
Articles: Articles should be submitted in double-spaced text 
with footnotes in Microsoft Word format. The suggested article 
length for Court Review is between 18 and 36 pages of double-
spaced text (including the footnotes). Footnotes should con-
form to the current edition of The Bluebook: A Uniform System 
of Citation. Articles should be of a quality consistent with better 

state-bar-association law journals and/or other law reviews. 
 
Essays: Essays should be submitted in the same format as arti-
cles. Suggested length is between 6 and 12 pages of double-
spaced text (including any footnotes). 
 
Book Reviews: Book reviews should be submitted in the same 
format as articles. Suggested length is between 3 and 9 pages of 
double-spaced text (including any footnotes). 
 
Pre-commitment: For previously published authors, we will 
consider making a tentative publication commitment based 
upon an article outline. In addition to the outline, a comment 
about the specific ways in which the submission will be useful 
to judges and/or advance scholarly discourse on the subject 
matter would be appreciated. Final acceptance for publication 
cannot be given until a completed article, essay, or book review 
has been received and reviewed by the Court Review editor or 
board of editors. 
 
Editing: Court Review reserves the right to edit all manuscripts.  
 
Submission: Submissions should be made by email. Please 
send them to Editors@CourtReview.org. Submissions will be 
acknowledged by email. Notice of acceptance, rejection, or 
requests for changes will be sent following review.

Court Review Author Submission Guidelines

AMERICAN JUDGES ASSOCIATION MIDYEAR CONFERENCE

For more information, go to http://amjudges.org/conferences.

2023 MIDYEAR CONFERENCE  SAN ANTONIO, TEXAS 
 

The AJA Midyear Conference will be held in San Antonio, Texas, April 13-15 
Save the date and be sure to check the AJA website later for more details.

By
 K

at
ie

 H
au

gl
an

d 
Bo

w
en

, W
ik

im
ed

ia
 C

om
m

on
s,

 C
C

 B
Y 

2.
0

http://amjudges.org/conferences
https://commons.wikimedia.org/w/index.php?curid=88728518


Footnotes 
1. VIRGINIA CODE OF JUDICIAL CONDUCT CANON 1L (2022), 

https://www.vacourts.gov/courts/scv/canons_of_judicial_conduct.pdf. 
2. JUD. ETHICS ADVISORY COMM., OPINION 20-2 (2021), 

https://www.vacourts.gov/programs/jeac/opinions/2020/20_2.pdf.  
The Virginia Supreme Court had approved the opinion as a rule 
requires the committee to “submit any proposed advisory opinion to 
the Supreme Court of Virginia for approval prior to its release to the 
inquirer and the public.”   ORDER ESTABLISHING THE JEAC 3 (2019), 
https://www.vacourts.gov/programs/jeac/resources/order.pdf.  

3. JUD. ETHICS ADVISORY COMM., supra note 2, at 5.  
4. Id. at 1. 
5. Id. at 6. 

6. Id.  
7. Id. at 7. 
8. Id. at 11. 
9. Id. at 12. 
10. Id. at 11. 
11. JUD. COUNCIL OF THE SEVENTH JUD. CIR., RESOLUTION OF JUDICIAL MIS-

CONDUCT COMPLAINTS ABOUT DISTRICT JUDGE LYNN ADELMAN (2020), 
https: / /www.ca7.uscourts.gov/judicial-conduct/ judicial-
conduct_2020/07-20-90046_90044.pdf. 

12. Lynn Adelman, The Roberts Court’s Assault on Democracy, 14 HARV. L. 
& POL’Y REV. 131 (2019). 

13. RESOLUTION OF JUDICIAL MISCONDUCT COMPLAINTS, supra note 14, at 1. 

In addition to the usual declaration that judges may “write, lec-
ture, speak, or teach on legal subjects,” the new Virginia code 
of judicial conduct makes clear that a judge “may express and 

explain his or her disagreement with existing precedent so long as 
he or she does so in a respectful manner and acknowledges his or 
her duty to faithfully apply existing precedent notwithstanding 
the judge’s disagreement with it.”1 

That explicit permission to disagree, unique to the Common-
wealth, may have been prompted by a 2020 opinion from the Vir-
ginia Judicial Ethics Advisory Committee nixing a judge’s proposed 
article about the state supreme court’s interpretation of a criminal 
law.2  Noting its assumption that the author would be “scholarly 
and respectful” and would not discuss pending or impending 
cases, the committee determined that the article would likely be “a 
permissible educational or scholarship exercise”—if the judge-
author only analyzed the statute and the court’s decisions.3 

However, the judge also intended “to assert that the Court has 
interpreted the statute ‘incorrectly’ and to provide an alternative 
interpretation.”4  In the committee’s opinion, readers would likely 
infer from that analysis that, in ruling as a judge, the author would 
substitute their preferred interpretation rather than follow the crit-
icized precedent.5 Acknowledging the “natural tension” between 
judges having opinions about legal issues and judges being open-
minded, the committee concluded that the proposed article 
appeared to represent “pre-judging or predisposition that would 
create in reasonable minds a perception that the judge is partial.”  
The committee also rejected the inquiring judge’s suggestion that 
the article would be permissible if the author included a disclaimer 
stating that they were not expressing an opinion on any case that 
may come before them.6 The committee noted that it does not 
have the authority to address First Amendment issues.7 

One committee member dissented, evoking the Hans Christian 
Andersen folk tale to argue that judges have the responsibility to 
respectfully point out “if the emperor has no clothes,” that is, if 
“an appellate court may have misapplied a rule of construction or 
applied faulty logic.”8  The dissent noted that the inquiring judge 
was not advocating for nullification of the law, casting “aspersions 
on the competence or integrity of members of the judiciary,” or 
suggesting “rebellion and defiance against the appellate court’s 
ruling.”9  It explained: 

Barring publication of constructive and scholarly com-
ments by a judge on issues relating to legal analysis would . . . 
silence those who would be most competent to speak to the 
issue, . . . inappropriately suggest that decisions of appellate 
judges are beyond criticism, and . . . inappropriately curtail 
activities designed to improve administration of justice. 
 
The dissent disagreed with the majority’s conclusion that the 

article’s constructive criticism implied that the author would “dis-
regard his or her duty to adhere to decisions of higher courts.” 

Stating that “improving the law is best done in an environment 
of robust and honest dialogue,” the dissent argued that “the moth-
erly maxim, ‘if you don’t have something good to say, don’t say it 
at all!’” should not be added to the code of judicial conduct.10 

The importance of judicial participation in the “long tradition 
of vigorous public debate” about judicial decisions was also 
emphasized by the Judicial Council of the United States Court of 
Appeals for the Seventh Circuit when it concluded that a judge 
who wrote an article titled “The Roberts Court’s Assault on 
Democracy” had not violated the code, at least in most of what he 
had written.11  The article had been published in Harvard Law and 
Policy Review and was written by a United States District Court 
judge.12  The thesis of the article was, according to the Council, 
that, in decisions over the last 15 years, the United States Supreme 
Court has “undermined the rights of poor people and minorities 
to vote” and “increased the economic and political power of cor-
porations and wealthy individuals,” resulting in “a form of gov-
ernment that is not as responsive as it should be to the will of the 
majority of the people.”13 

Following media reports about the article, three individuals 
filed complaints against the judge-author.  For example, one 
stated:  “I don’t see how a party with a conservative background 
appearing before [the judge] could be confident that they would 
receive fair, even handed treatment.” 

The Seventh Circuit Judicial Council described the “competing 
policy considerations.”14  On the one hand, judges should be 
encouraged to “offer the public valuable perspectives on the contro-
versial cases of the day after they have been decided,” “bring[ing] to 
bear their professional skills, experience, and training to evaluate 
the debates among Justices over the meaning and scope of prece-
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15. Id. at 6. 
16. Id. at 2. 
17. Id. at 8-9. 
18. Adelman, supra note 15. 
19. RESOLUTION OF JUDICIAL MISCONDUCT COMPLAINTS, supra note 14, at 2. 
20. Id. at 9. 
21. Id. at 10. 

22. The judge’s letter and subsequent events are described in Scott v. 
Flowers, 910 F.2d 201, 203-04 (5th Cir. 1990). 

23. Id. at 204-05. 
24. Id. at 203.   The Commission has also reprimanded the judge for 

insensitive statements to litigants, but the Court did not order that 
portion of the reprimand expunged.  

25. Id. at 212. 
26. Id. at 213.

dents and other legal arguments made in those opinions.”15  On the 
other hand, judges “have special responsibilities in their public 
extrajudicial writings and speaking” not to “interfere with their 
work as judges” or “with public perceptions that the judges will 
approach the cases before them fairly and impartially.”16   

Explaining that the judge had based much of his article on 
opinions dissenting from the decisions he criticized, the Council 
concluded that “the vast majority” of his “substantive criticism of 
Supreme Court decisions” was “well within the boundaries of 
appropriate discourse,” although it noted it was not “endorsing or 
disagreeing” with his views.17 

However, the Council did admonish the judge for parts of the 
article.  The article began: 

 
By now it is a truism that Chief Justice John Roberts’ 

statement to the Senate Judiciary Committee that a Supreme 
Court justice’s role is the passive one of a neutral baseball 
“umpire who [merely] calls the balls and strikes,” was a mas-
terpiece of disingenuousness.  Roberts’ misleading testimony 
inevitably comes to mind when one considers the course of 
decision-making by the Court over which he presides.18 
 
According to the Council, the article also criticized “the Repub-

lican Party’s support for measures to restrict voting rights and to 
enhance the political and economic power of corporations and 
the wealthy” and described “the party as having become more par-
tisan, more ideological and more uncompromising.”19 

The Council concluded: 
 

The opening two sentences could reasonably be under-
stood by the public as an attack on the integrity of the Chief 
Justice rather than disagreement with his votes and opinions 
in controversial cases.  The attacks on Republican party 
positions could be interpreted, as the complainants have, as 
calling into question Judge Adelman’s impartiality in matters 
implicating partisan or ideological concerns.20   
 
The Council noted that its public admonition would remind 

all judges of their obligations to ensure that their “public speaking 
and writing do not undermine public confidence in the fair 
administration of justice.”21 

How judges can acknowledge disagreement among judges and 
call for improvements in the administration of justice without 
undermining public confidence in the judiciary and the courts is 
not a new debate. 

In 1983 a Texas justice of the peace noticed that charges were 
dismissed or fines were reduced for the great majority of defen-
dants who appealed their traffic offense convictions from justice 
or municipal courts to the county court-at-law.22  He believed this 
practice “unfairly allowed those ‘in the know’ to violate the traffic 

laws repeatedly and with impunity while penalizing less sophisti-
cated individuals who committed the same offenses.”  In an “open 
letter” to county officials, he attacked the prosecutor’s office and 
the county court-at-law.  If the county refused to change this prac-
tice, the judge stated, “the public at least should be made aware 
of it, and the court-at-law ‘would be really busy then.’”  The judge 
also told a reporter, “It seems the county court system is not inter-
ested in justice,” or words to that effect.  The truth of his claims 
was not contested.   

The Texas State Commission on Judicial Conduct publicly rep-
rimanded the judge for public statements that “were inconsistent 
with the proper performance of your duties as a justice of the 
peace and cast public discredit upon the judiciary.”23  The judge 
challenged the reprimand in a federal lawsuit contending that his 
statements were constitutionally protected speech. 

The United States Court of Appeals for the Fifth Circuit agreed 
with the judge and held that, under the First Amendment, the 
judge could not be reprimanded for his “truthful public state-
ments critical of the administration of the county judicial system 
of which he is a part.”24  The federal court emphasized that the 
judge should be expected, not only to exercise independent 
judgement in deciding cases, but also to “be willing to speak out 
against what he perceived to be serious defects in the administra-
tion of justice.”25  It concluded: 

 
The goals of promoting an efficient and impartial judi-

ciary . . . are ill served by casting a cloak of secrecy around 
the operations of the courts” and that the judge had in fact 
furthered those goal “by bringing to light an alleged unfair-
ness in the judicial system.26 

 

A “silence is golden” approach by judges may not promote con-
fidence in the judiciary for a public very aware of the criticism and 
challenges courts face and sometimes invite.  Judges may join the 
debate without tarnishing the judiciary’s reputation if they are 
thoughtful and constructive, requiring the balance judges are 
accustomed to bringing to all aspects of their role. 
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The Use of a Complainant’s Prior  
Sexual Activity to Support the Defence  

of Consent in Sexual Assault Trials: 
The Canadian Approach

Wayne K. Gorman

It is not unusual in a sexual assault trial in Canada for the 
accused to argue that consensual sexual contact they had with 
the complainant, before the alleged offence, is relevant on the 

issue of whether the complainant consented to the activity that 
forms the basis for the charge or to the defence of mistaken belief 
in consent.1 “Historically, the [Criminal Code of Canada] did not 
place any specific limits on the admissibility of evidence about a 
complainant’s prior sexual activities or the uses to which that evi-
dence could be put.” R. v. Barton, 2019 SCC 33, para. 55 (Can.). 
As a result, at one time in Canada, “[s]ubjecting the complainant 
to humiliating or prolonged examination and exploiting assump-
tions about ‘communication, dress, revenge, marriage, prior sex-
ual history, therapy, lack of resistance and delayed disclosure’ was 
commonplace . . . . These tactics shifted the focus away from the 
accused and essentially put the complainant on trial.” R. v. 
Goldfinch, 2019 SCC 38, para. 33 (Can.). This is no longer true. 
 
THE CRIMINAL CODE OF CANADA 

The Criminal Code of Canada now “specifically restricts the 
admissibility of evidence of a complainant’s sexual history in a 
prosecution for sexual assault.” R. v. Grant, 2019 BCCA 369, 
para. 22 (Can.). These restrictions are contained within section 
276 of the Criminal Code. In this section and its accompanying 
provisions, which were enacted in 1992, Canada’s Parliament 
“established substantive rules that prevent evidence of a com-
plainant’s sexual activities from being used for improper pur-
poses, backed by procedural requirements designed to enforce 
these rules.” Barton, 2019 SCC 33 at para. 58. These limitations 
are broad in scope and exclusionary in nature. As a result, 
“[e]vidence of a complainant’s past sexual activity is generally not 
relevant, and therefore generally not admissible in sexual assault 
trials.” R. v. Kennedy, 2020 NLCA 25, para. 55 (Can.). However, 
there are exceptions to this general prohibition.  

In this column, I will set out the process which exists in 
Canada for determining the admissibility of evidence relating to 
a complainant’s sexual activity that does not involve “the subject-
matter of the charge.” Criminal Code § 276(2). I will review a 
recent Supreme Court of Canada decision, R. v. J.J., 2022 SCC 28 
(Can.), that has considered these provisions and discuss the 
manner in which Canadian courts have attempted to strike a bal-
ance between the privacy interests of complainants in sexual 

assault trials against the right of the accused to make full answer 
and defence. This has been described as balancing “between, on 
the one hand, admitting evidence of a sexual relationship that 
may be fundamental to making full answer and defence, and on 
the other, protecting complainants and the integrity of the trial 
process from prejudicial reasoning.”  Goldfinch, 2019 SCC 38 at 
para. 2. 

I will commence with the procedural requirements and then 
turn to the substantive elements. The procedure to be followed 
in a section 276 application and hearing are set out in sections 
278.93 and 278.94 of the Criminal Code.  

 
THE PROCEDURE SET OUT IN SECTIONS 278.93 AND 
278.94 OF THE CRIMINAL CODE 

The Criminal Code contains a comprehensive framework 
governing the admissibility of evidence of other sexual activity in 
relation to certain specified sexual offences. Section 278.93(2) 
indicates that a section 276 application must be in writing and 
include “detailed particulars of the evidence that the accused 
seeks to adduce and the relevance of that evidence to an issue at 
trial”:  

 
An application referred to in subsection (1) must be made in 
writing, setting out detailed particulars of the evidence that 
the accused seeks to adduce and the relevance of that evi-
dence to an issue at trial, and a copy of the application must 
be given to the prosecutor and to the clerk of the court. 

 
A TWO-STAGE PROCESS 

Section 278.93(4) of the Criminal Code creates a two-stage 
process for section 276 applications. It states as follows: 

 
(4) If the judge, provincial court judge or justice is satisfied 
that the application was made in accordance with subsec-
tion (2), that a copy of the application was given to the 
prosecutor and to the clerk of the court at least seven days 
previously, or any shorter interval that the judge, provincial 
court judge or justice may allow in the interests of justice 
and that the evidence sought to be adduced is capable of 
being admissible under subsection 276(2), the judge, 
provincial court judge or justice shall grant the application 

Footnotes 
1. A conviction for the offence of sexual assault requires proof that the 

accused intentionally touched the complainant in a sexual way, 

knowing that the complainant was not consenting. See R. v. 
Ewanchuk, [1999] 1 S.C.R. 330 (Can.); see also Criminal Code, 
R.S.C. 1985, c. C-46, § 271 (Can.). 

https://advance.lexis.com/document/?pdmfid=1505209&crid=bd1bfc2b-359b-4c0b-b76e-4bb65d04e2c0&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A64TD-XFD1-FCSB-S0SV-000
https://advance.lexis.com/document/?pdmfid=1505209&crid=bd1bfc2b-359b-4c0b-b76e-4bb65d04e2c0&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A64TD-XFD1-FCSB-S0SV-000
https://advance.lexis.com/document/?pdmfid=1505209&crid=bd1bfc2b-359b-4c0b-b76e-4bb65d04e2c0&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A64TD-XFD1-FCSB-S0SV-000
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and hold a hearing under section 278.94 to determine 
whether the evidence is admissible under subsection 276(2) 
or 278.92(2). 

 
STAGE ONE 

In R. v. J.J., the Supreme Court indicated that “[a]t Stage One, 
the presiding judge reviews the accused’s application to 
determine whether the evidence . . . is capable of being 
admissible having regard to the threshold tests set out in s. 
278.92(2)(a) and (b) and the applicable factors in ss. 276(3) or 
278.92(3), depending on the type of evidence.” 2022 SCC 28, 
para. 23 (Can.). 

In R. v. Graham, 2019 SKCA 63, para. 71 (Can.), the 
Saskatchewan Court of Appeal held that for such evidence: 

 
[t]o be capable of admission at the first step . . . an accused 
person must be able to specifically identify the potential rel-
evance of the evidence. The proposed purpose of the evi-
dence must be identified with sufficient precision to allow 
the trial judge to apply s. 276(2) and weigh the factors from 
s. 276(3) . . . . There must be a connection between the evi-
dence and the accused’s defence . . . . This is not an onerous 
obligation at the first stage as it entails only a facial consid-
eration of relevance. Trial judges are required to exercise 
caution at stage one, and only screen out evidence if it is 
clearly incapable of admission; but a trial judge has an obli-
gation to determine if the evidence is facially relevant at 
stage one.  

 
In R. v. J.J., the Supreme Court of Canada considered sections 

278.93 and 298.94 of the Criminal Code and indicated that 
“[t]he legislation does not specify how the Stage One inquiry is 
to be conducted. In our view, this is a matter left to the discretion 
of the presiding judge, in accordance with their trial management 
powers . . . . [T]he presiding judge retains significant discretion 
to determine the appropriate procedure.” 2022 SCC 28 at paras. 
27, 90 (Can.). The Supreme Court also indicated in R. v. J.J. that 
in a section 276 application:  

 
if the judge determines that the proposed evidence is not 
s. 276  evidence, the application will terminate. If the 
proposed evidence is s. 276  evidence but the judge 
concludes that it is not capable of being admissible under 
s. 276(2) (as directed by s. 278.92(2)(a)), the application 
will be denied. If the s. 276  evidence is capable of being 
admissible, the application proceeds to a Stage Two hearing 
pursuant to s. 278.93(4). Id at para. 28. 
 

STAGE TWO 
In R. v. J.J., the Supreme Court indicated that at the stage two 

hearing: 

[T]he presiding judge decides 
whether the proposed evidence 
meets the tests for admissibility 
set out in s. 278.92(2)….For s. 
276 evidence applications, the 
governing conditions are set out 
in s. 276(2), as directed by s. 
278.92(2)(a). This determina-
tion is made in accordance with 
the factors listed in s. 276(3). Id. at paras. 30-31.2 

 
A SUMMARY OF THE PROCEDURE TO BE FOLLOWED 
IN A SECTION 276 APPLICATION 

In R. v. McKnight, 2022 ABCA 251, para. 229 (Can.), the 
Alberta Court of Appeal summarized the procedure which must 
be followed in section 276 applications by indicating that 

 
[w]here an accused seeks to adduce evidence of a com-
plainant’s sexual activity that is captured by s 276(2), they 
must follow the requirements in ss 278.93 and 278.94. The 
first step involves the accused making a written application 
under s 278.93 for the court to determine whether “the evi-
dence sought to be adduced is capable of being admissible 
under subsection 276(2)”: s 278.93(4). The procedural 
requirements include “setting out detailed particulars of the 
evidence that the accused seeks to adduce and the relevance 
of that evidence to an issue at trial”: s 278.93(2). If success-
ful, the accused proceeds to the second step, an in 
camera evidentiary hearing under s 278.94 where the court 
determines whether the proposed evidence meets the test 
for admissibility under s 276(2). 

  
Accordingly, the threshold hearing should generally be based 

solely on the written application. Evidence concerning a com-
plainant’s prior sexual activity is presumptively inadmissible 
because of section 276(2) of the Criminal Code. As a result, the 
written section 276 application must contain sufficient informa-
tion for the application judge to conclude that the evidence 
sought to be introduced is capable of being admissible under sec-
tion 276(2).  

Having considered the procedure to be followed, it is now 
time to consider the substantive requirements for the admissibil-
ity of a complainant’s prior sexual activity. The general prohibi-
tion against the admissibility of such evidence in Canada is 
premised upon avoiding the credibility of complainants in sexual 
assault trials being attacked by resort to what has been referred 
to as the “twin myths” or propensity reasoning: a “woman who 
has consented to sexual activity in the past is more likely to have 
consented to it on this occasion and, secondly, an unchaste or 
sexually active woman is less worthy of belief.” R. v. Tait, 2021 
CM 2009, para. 7 (Can.). As pointed out by the British Columbia 
Court of Appeal, “[s]ection 276 absolutely prohibits evidence of 

“[T]he threshold 
hearing should 
generally be 

based solely on 
the written 

application.”

2. Participation of the Complainant: 
 
In R. v. J.J., the Supreme Court indicated that the complainant does 

not have a right to participate in the stage one hearing. The Court held 
that a “[c]omplainants’ participatory rights are specifically attached to 

Parliament’s use of the word ‘hearing’, which refers to a Stage Two hear-
ing.” 2022 SCC 28 at para. 89. This means that the complainant has a 
right to be present, to be represented by counsel, to make submissions 
and to present evidence. See Criminal Code § 278.94(2)–(3). However, 
the complainant is not a compellable witness. See id. § 278.94(2).  
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a complainant’s sexual history only if 
it is used to support one of two gen-
eral inferences.” R. v. T.W.W., 2022 
BCCA 312, para. 52 (Can.). Thus, 
evidence of a complainant’s other 
sexual activity will not be admissible 
if it solely being introduced to “to 
provide context for other evidence, 
to amplify the narrative.” R. v. O.F., 
2022 ONCA 679, para. 53 (Can.). It 

is not admissible for this purpose because “[s]exual evidence of a 
generalized nature risks invoking the line of twin-myth reasoning 
that because the complainant had previously consented to sexual 
activity in the past (the ‘context’), she was more likely to have 
consented to the sexual activity at issue.” Id. at para. 51. 

 
THE TRIAL JUDGE’S RESPONSIBILITY 

What if the parties consent to evidence of other sexual activity 
being introduced? 

In R. v. R.K.K., the British Columbia Court of Appeal indicated 
that it is the trial judge who “must rule on the admissibility of the 
evidence relevant to s. 276. As ‘the ultimate evidentiary gate-
keepers’, trial judges ‘have a duty to vigilantly assess and exclude 
inadmissible evidence regardless of the positions taken (or not 
taken) by counsel.’”  2022 BCCA 17, para. 7 (Can.) (first quoting 
R. v. Goldfinch, 2019 SCC 38, para. 75 (Can.); then quoting R. 
v. A.L., 2020 BCCA 18, para. 150 (Can.)). Thus,  it has been 
pointed out that trial judges: 

 
[H]ave a responsibility to ensure the proper application and 
enforcement of the legal rules created to protect sexual 
assault complainants….While trial judges must be very 
careful not to intercede in a manner that compromises the 
accused’s right of cross-examination, or raises the appear-
ance of any bias, attempts to introduce prior sexual activity 
evidence without the court’s approval under section 276 is 
clearly a context in which judicial intervention is both nec-
essary and appropriate.3 

 
In R. v. C.L., 2022 NLCA 53, para. 44 (Can.), the complainant 

was cross-examined, without a section 276 hearing being held, 
concerning “Snapchat communication she had with C.L. some 
months prior to the alleged assault. C.L. had suggested that the 
two get together for sexual activity.” The Court of Appeal for 
Newfoundland and Labrador concluded that: 

 
[T]he trial judge made an error of law by admitting this evi-
dence without conducting a hearing. The content of this 
communication meets the definition of ‘sexual activity’—in 
this case proposing a meeting for a sexual purpose. The 
hearing procedure to determine the admissibility of this 
type [of] evidence, under the section 276 regime, is manda-
tory. Id. at para. 47.  
 

The test for admissibility of other sexual activity is set out in 
section 276(1) of the Criminal Code.  

 
SECTION 276(1) OF THE CRIMINAL CODE 

Criminal Code § 276(1) states as follows: 
 
In proceedings in respect of an offence under section 151, 
152, 153, 153.1 or 155, subsection 160(2) or (3) or section 
170, 171, 172, 173, 271, 272 or 273, evidence that the 
complainant has engaged in sexual activity, whether with 
the accused or with any other person, is not admissible to 
support an inference that, by reason of the sexual nature of 
that activity, the complainant 

 
(a) is more likely to have consented to the sexual 
activity that forms the subject-matter of the charge; or 

 
(b) is less worthy of belief. 

 
In R. v. Way, 2022 ABCA 1, para. 65 (Can.), the Alberta Court 

of Appeal indicated that section 276 was designed to prevent “the 
truth-seeking process” being distorted by evidence “raising the 
‘twin myths.’” In R. v. Goldfinch, the Supreme Court of Canada 
indicated that:  

 
Our system of justice strives to protect the ability of triers of 
fact to get at the truth. In cases of sexual assault, evidence 
of a complainant’s prior sexual history — if relied upon to 
suggest that the complainant was more likely to have con-
sented to the sexual activity in question or is generally less 
worthy of belief — undermines this truth-seeking function 
and threatens the equality, privacy and security rights of 
complainants. 2019 SCC 38, para. 1 (Can.). 
 

THE TWIN MYTHS 
What are the twin myths? Sections 276(1)(a) and (b) set them 

out. They have been more fully described by the Supreme Court 
of Canada in the following manner:  

 
Consider the first myth: that a complainant’s prior sexual 
activity may support an inference of consent in a particular 
instance. Rejection of this myth — and its link to relation-
ships — is intimately connected to the modern understand-
ing of consent. Until 1983, the fact that an accused was 
married to a complainant was sufficient to legitimize sexual 
assault; indeed, rape was defined as non-consensual sexual 
intercourse between a man and “a female person who is not 
his wife” (Criminal Code, R.S.C. 1970, c. C-34, s. 143). 
Today, an accused may no longer argue that consent was 
implied by a relationship: contemporaneous, affirmatively 
communicated consent must be given for each and every 
sexual act . . . . Today, not only does no mean no, but only 
yes means yes. Nothing less than positive affirmation is 
required. 

“What if  
the parties 
consent to  

evidence of 
other sexual 
activity being  
introduced?”
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4. A judge who considers a section 276 application has a duty to pro-
vide reasons. Section 278.94(4) of the Criminal Code indicates that 
the application judge, after reaching a conclusion on admissibility, 
must provide reasons that comply with the following requirements: 

(a) if not all of the evidence is to be admitted, the reasons 
must state the part of the evidence that is to be admitted; 

(b) the reasons must state the factors referred to in subsec-
tion 276(3) or 278.92(3) that affected the determination; and 

 
(c) if all or any part of the evidence is to be admitted, the 

reasons must state the manner in which that evidence is 
expected to be relevant to an issue at trial.  

Consider also the second myth: that previous sexual activity 
renders a complainant less worthy of belief or, by extension, 
of full protection of the law . . . . [W]hile sexual activity gen-
erally carries less stigma than it once did, complainants con-
tinue to be treated as less deserving of belief based on their 
previous sexual conduct. The notion that some com-
plainants ”invite” assault and, by inference, do not deserve 
protection persists both inside and outside our court-
rooms . . . . This is implicit in the continued struggle to 
exclude inaccurate assumptions about what constitutes 
“typical” or “unusual” activity within a given relation-
ship . . . . Finally, the suggestion that sexual assault is less 
harmful to those who are sexually active or in relationships 
is simply wrong. R. v. Goldfinch, 2019 SCC 38, paras. 44–
45 (Can.).  
 
Recently, in R. v. R.K.K., 2022 BCCA 17, para. 5 (Can.), the 

British Columbia Court of Appeal noted that “the twin myths of 
sexual assault, ‘have no place in a rational and just system of 
law’…. Section 276 set out to eradicate these myths in criminal 
trials.” However, even if the prior sexual activity is not being used 
to support either of the twin myth inferences it is still not admis-
sible. To be admissible, the evidence must be “relevant to an issue 
at trial” and it must have “significant probative value that is not 
substantially outweighed by the danger of prejudice to the 
proper administration of justice.” R. v. Tait, 2021 CM 2009, para. 
8 (Can.). 

In R. v. Hay, 2022 ABCA 246, para. 10 (Can.), the Alberta 
Court of Appeal indicated that section 276 is designed to govern 
the admissibility of other sexual activity by preventing such evi-
dence being adduced “where it fuels propensity reasoning” : 

 
Section 276(1) of the Criminal Code prohibits the use of 
prior sexual activity where it fuels propensity reasoning. 
The legislative framework governing the admissibility of 
prior sexual activity addresses the twin myths that continue 
to linger in the legal landscape of sexual assault: that a com-
plainant’s sexual experience means they are more likely to 
have consented to the sexual activity that forms the subject 
matter of the charge or are less worthy of belief.  
 
Finally, in R. v. J.J., the Supreme Court pointed out that “a key 

purpose of s. 276 is to prevent the accused from adducing evi-
dence that engages the ‘twin myths’ about sexual offence com-
plainants: that complainants are more likely to have consented or 
are less worthy of belief by reason of past sexual activity that they 
engaged in.” 2022 SCC 28, para. 132 (Can.). 

Having established the basis for the exclusionary rule, when 
will evidence of other sexual activity be admissible?  

 

THE TEST FOR ADMISSIBILITY 
Section 276(2) of the Criminal 

Code sets out the test for admissibil-
ity. It indicates that: 

 
[E]vidence shall not be adduced 
by or on behalf of the accused 
that the complainant has engaged 
in sexual activity other than the sexual activity that forms 
the subject-matter of the charge, whether with the accused 
or with any other person, unless the judge, provincial court 
judge or justice determines . . . that the evidence: 

 
(a) is not being adduced for the purpose of support-
ing an inference described in subsection (1); 

 
(b) is relevant to an issue at trial; and 
(c) is of specific instances of sexual activity; and 
 
(d) has significant probative value that is not substan-
tially outweighed by the danger of prejudice to the 
proper administration of justice.4 

 
In R. v. Sanclemente, 2021 ONCA 906, para. 52 (Can.), the 

Ontario Court of Appeal suggested that section 276(2) “is pri-
marily, but not exclusively exclusionary.” The Court of Appeal 
indicated that this section permits:  

 
the admission of evidence of the complainant’s extrinsic 
sexual activity provided the evidence proposed for admis-
sion satisfies the conditions precedent imposed by the sub-
section.…To engage the inclusionary exception, the evi-
dence must be of specific instances of sexual activity rele-
vant to an issue at trial. It must not be adduced to support 
an inference prohibited by the exclusionary rule of s. 276(1) 
and have significant probative value that is not substantially 
outweighed by the danger of prejudice to the proper admin-
istration of justice. In determining whether the evidence 
will be received, the trial judge must consider the factors in 
s. 276(3). Id. 
 

R. V. GOLDFINCH 
In R. v. Goldfinch, the Supreme Court held that a section 276 

application:  
 
requires the accused to positively identify a use of the pro-
posed evidence that does not invoke twin-myth reasoning. 
In other words, relevance is the key which unlocks the evi-
dentiary bar, allowing a judge to consider the s. 276(3) fac-
tors and to decide whether to admit the evidence. Bare 
assertions that such evidence will be relevant to context, 

“[W]hen will 
evidence of 
other sexual 
activity be 

admissible?”
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narrative or credibility cannot sat-
isfy s. 276. 2019 SCC 38, para. 5 
(Can.).  
 

In Goldfinch, the accused was 
allowed to “to introduce evidence 
that he and the complainant were 
‘friends with benefits.’” Id. at para. 3. 
At his trial, he testified as “to the fre-
quency of his previous sexual inter-
actions with the complainant, char-
acterizing the evening [of the alleged 
offence] as ‘typical’ or ‘routine’, indi-
cating he had ‘had her many times’, 
and stating that ‘when we’re together, 

[sex] was expected, I guess, from both.’” Id. at para. 21. 
In concluding that this evidence did not meet section 276’s 

requirements for admissibility, the Supreme Court indicated that 
it: 

 
served no purpose other than to support the inference that 
because the complainant had consented in the past, she was 
more likely to have consented on the night in question. It 
was therefore barred by s. 276(1). Nor could it satisfy the 
conditions of admissibility under s. 276(2). While the sex-
ual aspect of the relationship was evidence of ‘specific 
instances of sexual activity,’ it was not ‘relevant to an issue 
at trial.’ Id. at para. 4. 
 

R. V. R.V. 
Subsequently, in R. v. R.V., 2019 SCC 41, para. 47 (Can.), the 

Supreme Court indicated that:  
 
[b]road exploratory questioning is never permitted under s. 
276. Open-ended cross-examination concerning a com-
plainant’s sexual history clearly raises the spectre of the 
impermissible uses of evidence that the provision was 
intended to eliminate….[T]he accused [must] identify ‘spe-
cific instances of sexual activity’ to avoid unnecessary incur-
sions into the sexual life of the complainant. Id. at para. 47.  
 
In R. v. R.V., the complainant testified that she was a virgin at 

the time she was sexually assaulted by the accused and that as a 
result of the sexual assault, she became pregnant. 2019 SCC 41 
at para. 4. The Crown introduced evidence “of her subsequent 
pregnancy and the approximate date of conception to support 
the complainant’s testimony that she was sexually assaulted by 
the accused.” Id. The accused “sought to question the com-
plainant as to whether anyone else could have caused the preg-
nancy,” but the trial judge refused to allow him to do so, holding 
that such cross-examination offended section 276 of the Crimi-
nal Code. Id. at paras. 4–5. 

The Supreme Court concluded that the trial judge erred. It 
held that because the Crown “intended to rely on evidence of the 
pregnancy to establish the actus reus” of the offence, “the ability 
to cross-examine the complainant was fundamental to [the 
accused’s] right to make full answer and defence.” Id. at para. 7. 
However, the Court also indicated “[t]he accused’s right to make 
full answer and defence must be balanced with other interests 

protected in s. 276(3). Here, balancing those interests would 
have required any cross-examination to be narrow in scope.” Id. 
at para. 8.  

These two Supreme Court decisions reflect the balancing that 
Canadian trial judges must engage in in applying section 276 of 
the Criminal Code. In R. v. R.V., the evidence the accused sought 
to introduce was clearly relevant because of the manner in which 
the Crown presented its case. In addition, the questioning pro-
posed was not based upon either of the twin myths. In contrast, 
the questioning sought by the accused in Goldfinch had little rel-
evance. In addition, it was firmly based upon pursuing the myth 
that prior consent equals present consent. This led to its exclu-
sion because it was irrelevant. It was irrelevant because in 
Canada “consent” is defined in section 273.1(1) of the Criminal 
Code as “the voluntary agreement of the complainant to engage 
in the sexual activity in question.” It has been held that this “con-
sent must exist at the time the sexual activity in question occurs.” 
R. v. Barton, 2019 SCC 33, para. 88 (Can.).  

 
THE PROHIBITION IS NOT LIMITED TO PRIOR SEXUAL 
ACTIVITY 

In R. v. McKnight, the Alberta Court of Appeal pointed out that 
the: 

 
[Section] 276 legislative regime is most often associated 
with evidence of ‘prior sexual activity’ or ‘prior sexual his-
tory’—that is, evidence of a complainant’s sexual activity 
before the alleged offence in question takes place. It also 
applies to sexual activity of a complainant that takes place 
after the alleged offence as well as sexual activity which is 
‘ongoing’ in the form of evidence of a sexual relationship 
between the complainant and the accused at the time of the 
alleged offence. 2022 ABCA 251, para. 230 (Can.).  
 

SECTION 276 IS LIMITED TO SEXUAL ACTIVITY THAT 
FORMS THE “SUBJECT-MATTER” OF THE CHARGE 

 
In McKnight, the Alberta Court of Appeal also pointed out that 

section 276 “does not apply to sexual activity of a complainant 
that ‘forms the subject-matter of the charge’ . . . . Section 276 is 
thus restricted in its application to so-called ‘other sexual activ-
ity’, namely a complainant’s sexual activity ‘other than the sexual 
activity that forms the subject-matter of the charge.’” 2022 ABCA 
251 at para. 231 (quoting Criminal Code § 276(2)).  

What does the phrase sexual activity that “forms the subject-
matter of the charge” mean? 

In McKnight, the accused was charged with thirteen sexual 
offences involving thirteen complainants. 2022 ABCA 251 at 
para. 1. He sought to introduce evidence of “sexual acts involving 
the complainants on the Indictment . . . which occurred very 
close in time and prior to the sexual activity that the Crown is 
alleging constitutes criminal conduct.” Id. at para. 233.  

The Court of Appeal suggested that “the distinction between 
‘past sexual activity’ and ‘the sexual activity that forms the sub-
ject-matter of the charge’ can be ‘difficult to parse.’” Id. at para. 
251. It held that to “fall within the scope of ‘sexual activity that 
forms the subject-matter of the charge’ in s 276(2) . . . the ‘sexual 
activity’ must be part of the specific factual events of which the 
offence is a component.” Id. at para. 254. The Alberta Court of 
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Appeal also indicated that sexual activity which is “integrally 
connected” to the alleged offence “in no way needs to be synony-
mous with all a complainant’s sexual activity with an accused 
occurring on the same night as the alleged offence.” Id. at 258 
(emphasis omitted). Finally, the Court of Appeal noted that:  

 
Where sexual activity that is consensual (as alleged or 
agreed to by the Crown) is found by the trial judge to be 
part of the same interaction as conduct alleged to constitute 
an offence, it is frequently relevant to (though never deter-
minative of) an issue at trial. In this way, it stands apart from 
the kind of sexual history evidence of a complainant that s 
276 was designed to address. Id. at para. 262. 

 
THE FACTORS TO BE CONSIDERED 

Section 276(3) of the Criminal Code sets out the following as 
factors to be considered in determining if evidence of other sex-
ual activity is admissible: 

 
(3) In determining whether evidence is admissible under 
subsection (2), the judge, provincial court judge or justice 
shall take into account 

 
(a) the interests of justice, including the right of the 
accused to make a full answer and defence; 

 
(b) society’s interest in encouraging the reporting of 
sexual assault offences; 

 
(c) whether there is a reasonable prospect that the 
evidence will assist in arriving at a just determination 
in the case; 

 
(d) the need to remove from the fact-finding process 
any discriminatory belief or bias; 

 
(e) the risk that the evidence may unduly arouse sen-
timents of prejudice, sympathy or hostility in the 
jury; 

 
(f) the potential prejudice to the complainant’s per-
sonal dignity and right of privacy; 

 
(g) the right of the complainant and of every individ-
ual to personal security and to the full protection and 
benefit of the law; and 

 
(h) any other factor that the judge, provincial court 
judge or justice considers relevant. 

 
In R. v. Ravelo-Corvo, 2022 BCCA 19, para. 34 (Can.), the 

British Columbia Court of Appeal held that “[s]ection 276(2) 
expressly requires all four conditions for admissibility enumer-
ated in paragraphs (a) to (d) to be met, and s. 276(3) expressly 
requires judges to take the enumerated factors into account in 
determining admissibility under s. 276(2).” The Court of Appeal 
indicated that: 

 
the factors in s. 276(3) must be taken into account in 

assessing all of the requirements 
in s. 276(2)….[a]s the analysis 
required to assess relevance is 
closely connected to that 
required to assess probative 
value, the mandatory require-
ment in s. 276(3) to take the 
enumerated factors into account 
ensures that the legitimate pur-
pose of any admissible evidence 
of prior sexual activity “is identified and weighed against 
countervailing consideration.” Id. at paras. 34-40 (internal 
citation omitted).  
 
In R. v. J.J., the Supreme Court held that “[f]or s. 276 evidence 

applications, the governing conditions are set out in s. 276(2), as 
directed by s. 278.92(2)(a). This determination is made in 
accordance with the factors listed in s. 276(3).” 2022 SCC 28, 
para. 31 (Can.). 

 
RELEVANCE 

One of the factors that a section 276 application judge must 
consider is the relevance of the proposed evidence to “an issue at 
trial.” The Alberta Court of Appeal has suggested that “[r]ele-
vance is the key to the analytical framework. Bare assertions that 
the evidence will be relevant to an issue at trial or relevant to con-
text, narrative, or credibility will not satisfy s 276.” R. v. Hay, 
2022 ABCA 246, para. 11 (Can.). 

Similarly in R. v. O.F., the Ontario Court of Appeal pointed out 
that that evidence of a complainant’s sexual activity “will only be 
admissible where the accused demonstrates that the evidence 
relates to a legitimate aspect of his defence and is integral to his 
ability to make full answer and defence.” 2022 ONCA 679, para. 
52 (Can.). The court explained: 

 
To do so, the accused must be able to identify specific evi-
dence that is relevant to an issue at trial and has significant 
probative value that is not substantially outweighed by prej-
udice to the proper administration of justice: s. 276(2) of 
the Criminal Code. There must be an explicit link between 
the evidence sought to be tendered and specific facts or 
issues relating to the accused’s defence. Id.  
 
In O.F., the accused sought to introduce evidence “that on sev-

eral occasions before the incident . . . the complainant flirted and 
made physical contact that suggested she was sexually interested 
in him.” 2022 ONCA 679 at para. 1. In upholding the trial 
judge’s decision rejecting the admissibility of this evidence, the 
Ontario Court of Appeal wrote that “evidence of prior sexual 
activity [will] rarely be relevant to the issue of consent, as consent 
is determined subjectively from the complainant’s perspective at 
the time the sexual acts in question occurred. The prior flirting 
and physical contact was not relevant to consent.” Id. at para. 55. 

 
 A SUMMARY 

In summary, when an accused person applies pursuant to sec-
tion 276 of the Criminal Code to introduce evidence of a com-
plainant’s other sexual activity, the following principles apply: 

 

“’Bare  
assertions that 
the evidence 

will be relevant 
to an issue … 

will not satisfy 
s 276.’”
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(1) the judge must rule on the admissibility of the evidence, 
even if counsel consent to its admission; 
(2) such applications should be heard at the pre-trial stage, 
though they can be renewed at the trial; 
(3) evidence of a complainant’s prior sexual activity is gen-
erally not relevant and therefore presumptively inadmissi-
ble; 
(4) to be admissible, the accused must not seek to have the 
trial judge draw an inference from the evidence that a com-
plainant who has consented to sexual activity in the past is 
more likely to have consented to it on the occasion of the 
alleged offence or that a sexually active complainant is less 
worthy of belief (the “twin myths”); 
(5) if the evidence is not being introduced for such a pur-
pose, to be admissible it must still: 
 

-be relevant to an issue at trial; 
-relate to a specific instances of sexual activity and 

not general sexual activity; and 
-have significant probative value that is not sub-

stantially outweighed by the danger of prejudice to the 
proper administration of justice; 

 
(6) the application to introduce the prior sexual activity, 
must: 
 

-be made in writing; 
-set out detailed particulars of the evidence that the 

accused seeks to adduce; and 
-describe the relevance of that evidence to an issue 

at trial; 
 

(7) the procedure involves a two-step process: a threshold 
test and an admissibility test (but two separate hearings or 
applications are not necessary); 
(8) before the admissibility of the evidence can be consid-
ered, the threshold hearing (section 278.93) requires the 
application judge to conclude that: 
 

-the application complies with the procedural 
requirements in section 276(2); and that 

-the proposed evidence is capable of being admissi-
ble under subsection 276(2); 

 
(9) in determining if the application passes the threshold 
test, the application judge shall generally only consider the 
written application (a facial examination); 
(10) if the application passes the threshold test, in the sec-
ond stage (section 278.94), the application judge must 
determine if the evidence is admissible. At this stage, the 
judge can consider viva voce evidence; 
(11) in determining whether the proposed evidence is 
admissible, the application judge must consider the follow-
ing factors: 
 

(a) the interests of justice, including the right of the 
accused to make a full answer and defence; 
(b) society’s interest in encouraging the reporting of 
sexual assault offences; 

(c) whether there is a reasonable prospect that the 
evidence will assist in arriving at a just determination 
in the case; 
(d) the need to remove from the fact-finding process 
any discriminatory belief or bias; 
(e) the risk that the evidence may unduly arouse sen-
timents of prejudice, sympathy or hostility in the 
jury; 
(f) the potential prejudice to the complainant’s per-
sonal dignity and right of privacy; 
(g) the right of the complainant and of every individ-
ual to personal security and to the full protection and 
benefit of the law; and 
(h) any other factor that the judge, provincial court 
judge or justice considers relevant; 
 

(12) the complainant is not a compellable witness at either 
hearing; 
(13) the complainant’s right to appear at the proceeding, 
make submissions, and be represented by counsel, applies 
at the second stage only; 
(14) the application judge must provide reasons as set out 
in section 278.94(4);  
(15) these reasons shall not be transmitted or published 
unless the application judge, in compliance with section 
278.95, orders that their decision may be published; and 
(16) the public is to be excluded at the hearing of the appli-
cation. 
 

CONCLUSION 
As we have seen, section 276 of the Criminal Code creates a 

process and substantive rules governing the admissibility of a 
complainant’s sexual activity other than sexual activity that forms 
the subject-matter of the alleged offence. The prohibition is 
exclusionary in nature and requires the accused to establish both 
relevance and that the evidence is not aimed at propensity rea-
soning. It is clear that Canadian judges have a responsibility to 
carefully scrutinize any attempt to introduce evidence of a com-
plainant’s sexual activity that does form the subject-matter of the 
offence to ensure that the complainants’ privacy and dignity are 
respected.  
 
 
 
 
 
 
 

Wayne Gorman is a judge of the Provincial 
Court of Newfoundland and Labrador. His 
blog (Keeping Up Is Hard to Do: A Trial Judge’s 
Reading Blog) can be found on the web page of 
the Canadian Association of Provincial Court 
Judges. He also writes a regular column (Of 
Particular Interest to Provincial Court Judges) 
for the Canadian Provincial Judges’ Journal. 

Judge Gorman’s work has been widely published. Comments or 
suggestions to Judge Gorman may be sent to  
wgorman@provincial.court.nl.ca. 
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1 2 3 4 5 6 7 8 9 10 11 12 13

14 15 16

17 18 19

20 21 22 23 24

25 26 27 28

29 30 31 32 33

34 35 36 37 38 39 40

41 42 43 44

45 46 47 48

49 50 51 52 53

54 55 56 57 58

59 60 61 62 63 64

65 66 67 68 69

70 71 72

73 74 75

Across 
1 “Sour” moonshine mix 
5 Benefit 
9 En ___ (as a group) 
14 “What have you been ___?” 
15 Remarkable person, object or idea 
16 Acts as a fence for, e.g. 
17 “One Life to Live,” e.g. 
18 Home of the Jazz 
19 “Barracuda” band 
20 Spiff (up) 
22 Arizona City, today 
24 ___ Bee Honey 
25 Sends junk e-mail to 
27 Delivered, as a point 
29 “Blue Hawaii” prop 
31 Aerial stunt 
33 Crime buster 
34 Has title to 
36 Limburger cheese feature 
38 Balance sheet plus 
41 “Let’s Get It On” singer Marvin 
42 Classroom jottings 
44 “La clemenza di ___” (Mozart 

opera) 
45 Aardvark feature 
47 Abbey denizen 
48 Betting beginning 
49 ___-friendly 
51 Ctrl, Alt and Delete 
53 Pole leader? 
54 Infant’s auto accommodation 
57 Age 
59 “I ___ you one” 
60 Fire fanatic 

LOOKING UP by Judge Vic Fleming © 2022

63 Split 
64 What a soldier may stand 

“at” 
66 “See ya” 
68 In times past

62 “Where are you?” reply 
65 “I wouldn’t rule it out” 
67 Grad-school exam 
69 “Bamboo curtain” locale 
70 “Hogwash!” 
71 Toy block brand 
72 Brand at the bottom? 
73 Beasts of burden 
74 Burglar’s take 
75 Child support? 
 
Down 
1 Disarrange 
2 Each, informally 
3 1986 Air Supply song 
4 “Jump into Daddy’s lap!” 
5 1961 Marcels song 
6 Away 
7 Brand of body scrub 
8 Tot’s “No way!” 
9 Brahman sage 
10 “Honest ___” 
11 1974 Terry Jacks song 
12 Make music, in a way 
13 Lauder of cosmetics 
21 Berkeley campus, briefly 
23 Cold war jet fighter 
26 Biblical sister city 
28 “___ la vista!” 
29 Units in a fireplace 
30 “Big Fish” star McGregor 
32 “The Chosen” author 
35 “Green Eggs and Ham” author 
37 “Chicago” star Zellweger 
39 “At Last” singer James 

40 Pigeon-___ 
43 1968 Eric Burdon & the Ani-

mals song 
46 Prairie homes 
50 Laser beam 
52 Mama’s boy 
54 Break for readers 
55 “We have ___ to go yet” 
56 Annoying poster 
58 Billiards cube 
61 Two-tone cookie since 1912 

Judge Fleming is a widely published 
cruciverbalist. Send questions and 
comments to judgevic@gmail.com.  

Solution is on page 169.

Think: things seen while looking up

 
The American Judges Association (AJA) conducted interviews about procedural  
fairness with nine national leaders on issues involving judges and the courts. The  
interviews, done by Kansas Court of Appeals Judge and past AJA president Steve 
Leben, cover the elements of procedural fairness for courts and judges, how judges 
can improve fairness skills, and how the public reacts to courts and judges. The 
interviews were done in August 2014; job titles are shown as of the date of the  
interviews. 
 
Visit http://proceduralfairnessguide.org/interviews/ to watch the interviews.

               AMERICAN JUDGES ASSOCIATION: 
               PROCEDURAL FAIRNESS INTERVIEWS
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RESOURCES FOR JUDGES

IAALS, the Institute for the Advancement of the American Legal  
System, is a national, independent research center dedicated to 
facilitating continuous improvement and advancing excellence in 
the American legal system. 

Our mission is to forge innovative and practical solutions to  
problems within the American legal system. 

Our vision is a system that works for all people by being  
accessible, fair, reliable, efficient, and accountable: a system that 
earns trust, because a trusted and trustworthy legal system is  
essential to our democracy, our economy, and our freedom.
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RESOLVING UNSETTLED  
QUESTIONS OF STATE LAW:  
A POCKET GUIDE FOR FEDERAL 
JUDGES   

When con-
sidering a ques-
tion of state 
law, a federal 
court may find 
that the issue is 
unanswered by 
either a state 
statute or an 
on-point deci-
sion of the state 
supreme court. 
This new 
pocket guide, 

produced by the Federal Judicial Center, 
describes approaches that federal judges 
can use when seeking to resolve unsettled 
questions of state law, including abstention 
doctrines, question certification, and the 
prediction method (sometimes known as 
the Erie guess). It also encourages state and 
federal judges to build and maintain 
stronger relationships. Federal Judicial 
Center https://www.fjc.gov/content/ 
373468/resolving-unsettled-questions-
state-law-pocket-guide-federal-judges 
 
UNBUNDLED LEGAL SERVICES 

The Insti-
tute for the 
Advancement 
of the Ameri-
can Legal Sys-
tem (IAALS) 
recently issued 
a new report 
a d d r e s s i n g 
u n b u n d l e d 
legal services. 
A lawyer pro-

viding unbundled legal services works 
with clients only on certain legal tasks 
instead of taking on the entire case, based 
on what the clients can afford and need 
help with the most. Unbundled legal ser-
vices are becoming a more popular way to 
help people who cannot afford to hire a 
lawyer for the entirety of their case. 
Lawyers can offer unbundled services in 
their practice to increase their clientele and 

also to provide help to many who are 
unable to pay for full-scale legal help. 
While this model has increased in popular-
ity over the years, there continue to exist 
several challenges with its implementation. 

This report from IAALS details the key 
discussion points from the Unbundled 
Legal Services in the New Normal confer-
ence held in 2021, a partnership between 
IAALS, the Chicago Bar Foundation, the 
ABA Standing Committee on the Delivery 
of Legal Services, and the Self- Represented 
Litigation Network. The event focused on 
how the pandemic helped normalize digi-
tization and the use of technology for legal 
service providers generally. 

The report provides a fresh take on how 
to advance unbundled legal services 
nationwide, including: 

 
• Insights on establishing an unbundled 

practice. 
• When and how to integrate technology 

tools in a practice, including how to 
identify opportunities for productiza-
tion of legal services. 

• Important considerations to ensure that 
an unbundled practice adheres to pro-
fessional ethics obligations. 

• Considerations for courts on becom-
ing essential partners to unbundled 
practitioners and leaders in supporting 
the widespread implementation of the 
unbundled model. 

 
The report is titled Unbundled Legal Ser-

vices Is the New Normal and can be found at 
https://iaals.du.edu/publications/unbun-
dled-legal-services-new-normal  
 
PROCEDURAL FAIRNESS—THE 
POWER OF DIGNITY 

Judge Victoria Pratt is an accomplished 
author and inspiring speaker. In her book 
The Power of Dignity, Judge Pratt describes 
her journey of reform in her Newark 
Municipal Court based on principles of 
respecting the dignity of individuals. Judge 
Pratt explains how procedural justice can 
be implemented in the most challenging 
situations and how this philosophy can 
help heal people as well as whole commu-
nities. Judge Pratt candidly discusses some 
of the most important shortcomings of our 

criminal jus-
tice system, 
how it can 
double pun-
ishments of 
our most 
vu lne rab l e 
p e o p l e . 
Importantly, 
Judge Pratt 
also offers 
pe r sua s i v e 
and disarm-
ingly simple 

tactics we can implement today and ame-
liorate these problems to move toward a 
better system of justice. Judge Pratt’s story-
telling style makes this a delightful, infor-
mative, and optimistic read. 
 
COURTROOM INTERPRETATION 

While published a few years ago, Susan 
Berk-Seligson’s book The Bilingual Court-
room:  Court Interpreters in the Judicial 
Process remains a must read for anyone 
dedicated to improving accessibility to jus-
tice in our courts. The author presents one 
of the few systematic studies of court inter-
pretation and the significant concerns we 
should all be addressing. The author gives 
an eye-opening demonstration of how an 
interpreter can be the difference between 
conviction and acquittal in our system. 
The book is heavily research based, not 
mere pontification. This is an essential text 
for the judge that wants to ensure people 
in your courtroom have an opportunity to 
understand the proceedings. 
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