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Greetings from the Editors of Court Review! Even though we are all thinking 
that the pandemic is past, our courts are still working on the aftereffects. 
Overdue jury trials, long awaited hearings, and the pent-up demand for 

attention among our litigants keeps our caseloads active and urgent. As judges con-
front the everyday problems of ordinary Americans, we are always committed to 
providing valuable content and information to help ease the burden. Congratula-
tions to you for all the hard work amidst an uncertain time. 

Perhaps the leading legal story of this year is our Supreme Court. Even besides 
the decision overturning Roe v. Wade, there has rarely been a time in which the 
Court has taken such a central role in American society. This issue again presents 
the annual return of our U.S. Supreme Court review of notable civil cases from the 
2021 Term ending last June 30. Thomas M. Fisher, Solicitor General of the State of 
Indiana, and four-time High Court contender, 
again adroitly outlines a challenging set of civil 
cases. We all benefit from this formidable round-
up of our current legal landscape. 

Have you ever wondered whether there is any 
kind of social science that applies to jury selec-
tion.? A trio of scholars—Richard Rogers, Eric Y. 
Drogin, and Sara E. Hartigan—set out to address 
that question especially with respect to death 
penalty trials and juror impartiality. In “Threats 
to Impartiality in Capital Jury Selection,” jury 
selection research is reviewed comparing the 
effectiveness of general voir dire techniques with 
strategic questioning regarding biases and data 
about honesty of jurors.  The article makes a 
strong case for more empirical testing about jury questioning, and improved voir 
efforts in death penalty matters.  It is a valuable article for all jurists whether or not 
they preside over jury trials. 

In “Science-Based Recommendations for the Collection of Eyewitness Identifica-
tion Evidence,” Professor Margaret Bull Kovera, with three graduate student co-
authors, outlines cogent data and arguments regarding best practices to ensure 
validity and fairness of eyewitness identification and testimony. The discussion of 
lineups, showups, and other law enforcement procedures is very beneficial for 
judges when applying standards of admissibility in criminal cases. 

Our Resource Page is always a qualitative extra for our readers. This issue, we 
present some worthy references for relevant topics affecting our everyday judicial 
practice. A recent symposium on judicial independence makes valuable material 
available for all of us as we consider this growing challenge to judges and court staff 
in times of crisis. We are all affected by mental pressure, and the National Center 
for State Courts presented a great study last year applying data about workplace 
stress in court environments. In addition, there are helpful references for resources 
for family and juvenile court judges as well.. 

Finally, we always welcome Judge Wayne Gorman’s regular column from the 
Canadian perspective. This issue presents a very  interesting look at witness 
motives to lie, and embellishment of testimony. It is thought-provoking and grati-
fying.  

Thanks for reading Court Review.  
— David J. Dreyer
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Serving as President of the American Judges Association (AJA) 
has been the pinnacle of my legal career.  Being President of the 
AJA is a time-consuming and demanding volunteer job which I 
could not have done without the advice and counsel of so many. 
First and foremost, thank you to my family for your consistent 
support and love. A huge thank you to my Louisiana Judges for 
their unwavering support. A special thanks to Justice Piper Grif-
fin, Judge Sheva Sims and Judge Kern Reese for serving on the 
executive committee with me. Kudos to the Executive Commit-
tee for their commitment and zeal. Thank you for your deep 
concern for the well-being of this Association.  Serving with the 
members of this Executive Committee who were the epitome of 
professionalism and collegiality made my job most 
enjoyable and satisfying.  

This past year has been one of the most delight-
ful, satisfying, exciting and challenging years of 
my life. Over the course of the year, I have had the 
opportunity to travel this nation representing the 
AJA. Much like Johnny Cash (yes I listen to 
Johnny Cash), “I’ve been everywhere man!” Over-
all, the AJA has had a very productive year. Our 
top focus for this year has been membership and 
making sure our financial stability is sound. 
Thanks to our membership chair, Judge Sheva 
Sims, our membership has grown more than 
twenty percent.   Thanks to our Treasurer, Justice 
James Hardesty, our financial stability is strong. We managed to 
have two very successful in person conferences with outstanding 
educational sessions after two years of no in person conferences 
at all. I believe people were just happy to see each other in per-
son and not on Zoom! Thank you to everyone who played a role 
in the success of these conferences (especially the attendees!). A 
special thank you to the Education Committee and its Chair, Jus-
tice Robert Torres. The educational sessions were both invigorat-
ing and thought provoking. I applaud the Chair of our recent 
Philadelphia conference, Judge Charles Hayden, and the co-
chair Judge Vincent Johnson, on an outstanding job well done.  

The underlying strength of the AJA will be tested in the 
upcoming years. Still regaining our footing following the height 
of Covid-19 restrictions, leadership will be the key to our suc-
cess or failure. Looking at the future leadership of the Associa-
tion, I am confident that we are destined for success! But they 
cannot do it alone. What one thing are you doing to improve the 
AJA? Anything worth joining is worth investing your time, tal-
ents and treasures in making it better.   

 Join the Board of Governors-the policy making arm of the 
American Judges Association. They meet at least two times a 
year, once at midyear and then at the annual meeting. Since 
Covid we have all discovered zoom so there may be intermittent 
meetings on zoom. The Board of Governors’ terms are two years. 
You can contribute in determining the direction of the AJA. The 
meetings are educational, interesting and meaningful. You will 
make friends from all over this country and have the opportunity 

to work with outstanding judges. When Declarations of Candi-
dacy open up next year, consider putting your name in for your 
district. You can make a difference. Become a part of Court 
Review. If you like to write, consider submitting an article. It 
could provide you an opportunity to be published. Get involved! 
You will meet some of the smartest, nicest, most well intentioned 
people and you will be enriched. So declare your candidacy for 
the Board of Governors. Chair or join a committee. Write an arti-
cle! Enhance your experience as a judge. It will make you feel 
that you have done something for yourself. 

 To succeed in today’s legal world requires hard work, perse-
verance, and critical thinking. Which of course these things can 

lead to high levels of stress. Because our jobs are 
most times stressful, we must focus on our well-
being. Our health, both physical and mental, is of 
the utmost importance. I earnestly ask each of you 
to make sure your well-being is first and foremost 
a part of your daily routine. Every day I challenge 
myself to find something inspirational. I challenge 
you to do the same.  

Despite the shifting landscape, there is one con-
stant. Equal Justice for ALL! We have an enduring 
commitment to the rule of law. The same law 
should be applied to everyone. Everyone should 
have access to justice (our court system). We all 
swore an oath to uphold the constitution and 

everyone should do so. We must commit to the impartial admin-
istration of justice for ALL! Our job is to render fair and impartial 
decisions to ensure all litigants receive equal protection under 
the law. Justice doesn’t just happen, we must work daily toward 
this goal. Each of us brings a unique perspective to the judiciary 
based upon our backgrounds, life’s lessons and experiences. I 
love bringing people together to holistically have an impact on 
justice. Together we empower. 

When you leave a place, your intent should be to always leave 
it better than you found it. I am very pleased to report that this 
Association is in a better position today. I look forward to help-
ing the future leadership in continuing this growth. The reality 
of a one year term is that you can only build on what your pre-
decessor has done and lay a foundation for what your successor 
will do. It is all about the legacy - the ones we follow and the one 
we leave. 

The American Judges Association is fortunate to have such 
committed leaders. So I will end this message as I began my first 
message and this year. Thank you all for the service you give 
every day and the incredible work you do in the name of justice! 
It has been an honor and a privilege to serve as your 60th Pres-
ident. May the work I’ve done speak for me! 

 
EDITORS NOTE:  At the recent Annual Conference of the 

American Judges Association in Philadelphia, Judge Alexander 
was unanimously elected as President for another year in 
2022-23. 

Yvette Mansfield Alexander

President’s Column
Planning for the Future of the American Judges Association



AUTHOR’S NOTE: The author would like to express gratitude to law students 
Bradley Davis (Indiana University Maurer School of Law), Kaylee Perrine (Indi-
ana University Maurer School of Law), Benjamin Bejster (Indiana University Mau-
rer School of Law), Bryant Barger (Indiana University Maurer School of Law), and 

Andrew Shaffer (Notre Dame Law School), who as law clerks in the Office of 
Attorney General assisted with initial drafts of these case summaries. Ultimately, 
however, the analysis (and any errors) are the author’s alone. 

Every Term of the Supreme Court has a blockbuster case or 
two that come to represent snapshots of the Court’s philos-
ophy and temperament. This one had enough to cover sev-

eral Terms. Addressing multiple lines of unfinished business, 
the Court overturned Roe, Casey, and Lemon—and affirmed a 
right to carry a gun outside the home to boot. The Court could 
sensibly have filled the rest of its civil docket with ERISA inter-
pretation issues, but it kept going. In cases that would have 
been a big deal in other Terms, it also permitted the federal gov-
ernment to mandate COVID vaccines for medical workers but 
not other employees, shot down arguably the most significant 
climate change regulation in history, and shored up the litiga-
tion power of state attorneys general in one case while under-
mining it in another. It overrode state constitutional exclusion 
of religious instruction from choice scholarship programs, per-
mitted a football coach to pray at the 50-yard line, protected a 
right to have a pastor lay-on hands during execution, and per-
mitted an assemblage to fly the Christian Flag in the public 
square just like other groups fly the Pride Flag. Under the Free 
Speech Clause, it permitted different rules for off-premises and 
on-premises signs (maybe) and said Ted Cruz could be repaid 
money he loaned to his U.S. Senate campaign from post-elec-
tion donations.  

All of that, and we have not even gotten to the nerdy stuff yet. 
The Court also held this Term that introduction of un-Mirandized 
inculpatory statements at trial does not give rise to a claim for 
damages, narrowed the circumstances where victims of civil rights 
violations at the hands of federal officials can sue for damages, and 
said that a victim of “malicious prosecution” in state court can sue 
for violation of constitutional rights so long as the prosecution 
ends without conviction. Finally, it ruled that emotional distress 
damages are not an available remedy for violation of federal grant 
conditions unless Congress expressly says so, and that Congress 
may use its Article I power to raise armies to abrogate states’ 
immunity from damages lawsuits. 

With so much excitement on the surface, however, it can be 
easy to overlook the interesting analytical and procedural dis-
putes lurking in the background. Many debates this Term con-
fronted not merely the value of originalism and textualism as 
interpretive devices, but the methods for undertaking both, and 
the independent meaning of constitutional structure. And at that 
level, it becomes clear that the legal currents run in multiple 
directions. Furthermore, many cases this Term require, for full 
appreciation, an understanding of the case’s backstory, proce-
dural history, or developments at the Court. Perhaps that assess-
ment comes from familiarity with many of the cases and their 

lawyers, but my analysis of the decisions would be stunted with-
out the background details, so I do my best to convey them here.   

 
ABORTION 

With abortion rights, something had to give. Over the past 
half-century, the Court had tested one unworkable standard after 
another, ultimately leaving district courts to balance costs and 
benefits of new and old abortion regulations based on an infinite 
array of geographic, scientific, and socioeconomic factors. The 
result: inconsistent and chaotic adjudications, even invalidation of 
regulations once deemed reasonable. Some state legislatures 
enacted statutes designed to force the Court’s hand: either define 
the right to abortion in a coherent way that yields predictable lit-
igation results or renounce the whole project. When it all came to 
a head this term, the Court chose door number two. But while 
other recent high-profile constitutional-rights decisions overturn-
ing longstanding precedents arrived without disruption (see, e.g., 
Lawrence v. Texas and Obergefell v. Hodges), reassessment of Roe 
suffered a leaked majority opinion targeting the court’s integrity 
and the attempted assassination of a Justice. Undaunted, the 
Court returned the responsibility for balancing the competing 
interests attendant to abortion to state legislatures. 

 
ROE AND CASEY OVERRULED—THE CONSTITUTION 
SECURES NO RIGHT TO ABORTION   

In Dobbs v. Mississippi Dep’t Health, No. 19-1392, an abortion 
provider sued to enjoin enforcement of a Mississippi law prohibit-
ing abortion after 15 weeks’ gestational age. Everyone knows the 
result: Roe and Casey are overruled; the Constitution guarantees 
no right to abortion; Mississippi’s post-15-week ban is upheld. 
But the backstory and analysis are both worth considering in 
some depth. 

In its certiorari petition filed June 15, 2020, Mississippi had 
originally framed the case to present the issue whether all pre-via-
bility bans on elective abortion were unconstitutional (viability at 
present coming sometime after the 20th week), perhaps with the 
idea of chipping away at the right to abortion by convincing the 
Court to dispense with the viability standard. In that same vein, its 
petition presented two additional questions asking about the 
meaning of the Casey undue burden standard and about whether 
abortion providers could assert the abortion rights of their 
patients. 

The Mississippi petition was fully briefed September 2, 2020, 
and set for conference September 29. As someone whose docket 
has for the last several years been chock full of cases defending 
state abortion regulations, I was highly skeptical about Missis-
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sippi’s chances of convincing the Court to take the case, particu-
larly considering the uncertainty about how the Chief Justice 
(whose vote at that point would have been critical for Mississippi) 
would vote on the merits in such a case. Only four votes are nec-
essary to grant a cert petition, but would Justices Thomas, Alito, 
Gorsuch, and Kavanaugh vote to take the case without knowing 
how the Chief might ultimately vote?  And what are Justice 
Kavanaugh’s views, anyway?   

Then, about two weeks after the Dobbs petition was fully 
briefed, and just over a week before it was to be considered at 
conference, the world changed dramatically—Justice Ruth Bader 
Ginsburg passed away. About a week after that, President Trump 
nominated Amy Coney Barrett to succeed Justice Ginsburg. 
Exactly one month later, the Senate confirmed her. 

Meanwhile, the court held the Dobbs petition, redistributing it 
for a few successive conferences, during which time Mississippi 
filed supplemental certiorari-stage briefs, calling the Court’s atten-
tion to new circuit decisions deepening the split over the meaning 
of the Court’s existing abortion precedents. Even after Justice Bar-
rett joined the Court on October 27, 2020, the Court held it for 
several weeks, which became several months. Finally, after 18 
more re-listings, on May 17, 2021, the Court granted the peti-
tion—but limited it to question one, i.e., whether any pre-viability 
abortion ban can ever survive judicial scrutiny. The answer: Well, 
yes. 

Justice Alito delivered a five-justice majority opinion, which 
acknowledged the wide disagreements over the profound moral 
and ethical issues that abortion presents. But for our Nation’s first 
185 years, states, not the Supreme Court, determined whether 
and when abortion would be permissible—often outlawing it 
entirely. In Roe (1973), the Court, without grounding in law, 
established the trimester and “viability” frameworks, an “exercise 
of raw judicial power” that invalidated abortion bans and regula-
tions in every state. In Casey (1992), the Court cited stare decisis 
principles to reaffirm Roe’s “central holding” that states could not 
prohibit abortion before “viability,” but jettisoned the trimester 
scheme and instituted the “undue burden test.” Casey, however, 
failed to achieve its goal of “settling” the abortion issue, and 
indeed created more avenues for disagreement by requiring lower 
courts to search whether abortion regulations impose “substan-
tial” obstacles for “large” fractions of “relevant” women—and per-
haps sometimes re-balancing the unquantifiable benefits and bur-
dens of a particular law. The result was regulations upheld in 
some states but invalidated in others and judicial decisions assess-
ing everything from the physical and psychological risks accom-
panying abortion to women’s access to transportation and child-
care, to providers’ business decisions and struggles to recruit 
physicians, to the implications of local attitudes toward abor-
tion—nearly anything except law.    

None of this was justified, the Court ruled, because a right to 
abortion is neither textually secured by the Constitution nor 
“deeply rooted in the Nation’s history and tradition” or “implicit 
in the concept of ordered liberty.” As to text, the Court in Roe 
invoked everything from the First and Fourteenth Amendments 
to the Third, Fourth, and Ninth Amendments, all to find an undif-
ferentiated right to privacy and autonomy from which abortion 
could be extracted. The Court’s inability to decide what Constitu-
tional text established a right to abortion belied any sincere tex-
tual argument. And embracing broad concepts such as “privacy” 

and “autonomy” amounts to 
unbounded license. The right to 
“define one’s own concept of exis-
tence, of meaning, of the universe, 
and of the mystery of human life”—
as the Court put it in Casey—does 
not mean freedom to act on that 
definition. Being a Nation of 
ordered liberty means the people 
may strike a balance between com-
peting interests, even when doing 
so contravenes someone’s definition 
of existence or meaning. In that 
regard, Roe and Casey never came to grips with the reality that, 
until the late 20th century, no federal or state court recognized a 
constitutional right to abortion. To the contrary, abortion had long 
been a crime in every State, originally from “quickening” (move-
ment in utero being the first confirmation of life in an era before 
modern medicine), but then throughout pregnancy from the 19th 
century forward. Not even the dissent contradicted this point. 

As for respecting Roe and Casey as precedent, the Court 
emphasized that stare decisis, while important for a stable legal 
structure, is “not an inexorable command”—and indeed is at its 
weakest when the Court interprets the Constitution. The relevant 
considerations: The nature and quality of the Court’s precedential 
errors and reasoning, the “workability” of its doctrine, the disrup-
tion caused by its decisions, and the nature and degree of reliance 
on its precedents. Here, Roe and Casey were not just wrong, but 
“egregiously” so, particularly insofar as those cases used “excep-
tionally weak” reasoning to usurp power over question of pro-
found moral importance on which the Constitution is silent. It 
was telling that no party argued the trimester framework or via-
bility line—the implication being that no law supported those 
standards. The viability line is particularly weak because it 
changes with available technology. And the undue burden stan-
dard from Casey (applicable to pre-viability abortions) was 
equally arbitrary and less workable, as evidenced by the abundant 
splits in authority over “substantial obstacle,” “large fraction,” and 
other vague terminology. 

Roe and Casey also failed the “collateral disruption” test. The 
constitutional law of abortion had, over the years, morphed into 
a law of abortion exceptionalism. The “large fraction” standard 
undermined the usual “no set of circumstances” test for facial con-
stitutional challenges. The wide-open authority of abortion 
providers to assert their patients’ abortion rights averted the usual 
rules against third-party standing. The possibility that changing 
circumstances might convert a valid abortion regulation to an 
invalid one, depending on the dynamics of abortion access, 
flouted res judicata and even severability principles. And the law 
governing informed consent in the abortion context “distorted 
First Amendment doctrines.”  

Nor did the right to abortion induce the sort of reliance that 
typically concerns the Court when it considers overturning prece-
dent. Traditional reliance interests normally arise “where advance 
planning of great precision is most obviously a necessity.” Even 
the Casey joint opinion acknowledged that most abortions are 
unplanned activities, so reliance in particular cases is missing. Yet 
Casey invoked an ambiguous reliance interest ‘“on the availability 
of abortion in the event that contraception should fail”’ and ‘“[t]he 
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ability of women to participate equally 
in the economic and social life of the 
Nation has been facilitated by their 
ability to control their reproductive 
lives.”’ The Court rejected the notion 
that a broad social reliance on prece-
dent could thwart a change of course. 
Really, all precedents induce society-
level reliance, or at least adaptation, 
which is why the Court has looked for 
something more particularized and 
precise with this inquiry. Legislatures 

are far better equipped than courts to assess and credit the extent 
to which society has come to depend on abortion access. 

In an extraordinarily self-aware conclusion to its stare decisis 
discussion, the Court addressed the worry—put forth in Casey, 
not to mention the voluminous public criticisms directed at the 
Court during the pendency of Dobbs—that overturning a right to 
abortion would damage the Court’s credibility.  The Court 
expressed its agreement that it should issue carefully thought-out 
opinions based in law to establish its credibility as a principled 
institution. Exceeding constitutional boundaries, however, is the 
real threat to institutional credibility. And while the joint opinion 
in Casey expressed an intention to settle the abortion issue nation-
ally, it only inflamed tensions over abortion, which further under-
mined the Court’s credibility.  

Finally, the majority concluded that rational basis review is the 
most appropriate form of review for challenges to state abortion 
regulations. States may regulate abortion for legitimate reasons, 
including respect for and preservation of prenatal life among oth-
ers, which justified Mississippi’s post-15-week ban. 

Justice Thomas joined the majority in full but also wrote sepa-
rately to criticize the entire enterprise of finding substantive rights 
in the due process clause. “Substantive due process,” he says, “is 
an oxymoron” lacking any constitutional basis. Thomas says the 
Court should reconsider all its due process cases in future litiga-
tion and consider whether any properly constitute privileges and 
immunities of U.S. citizenship. In Justice Thomas’s view, “substan-
tive due process” often yields disastrous ends, including not only 
Roe but also Dred Scott.  

Concurring in result only, Chief Justice Roberts agreed that the 
viability line rule should be discarded, and the Mississippi law 
should be upheld, but would not overrule Roe and Casey all 
together. In his view, Roe and the right to choose are not depen-
dent upon the viability standard. Instead, the right abortion 
should extend only as far as a reasonable opportunity to choose 
abortion, which Mississippi surely permitted by banning abortion 
only after 15 weeks. 

Justice Breyer, joined by Justices Sotomayor and Kagan, dis-
sented. In his view, Roe and Casey are “embedded in core consti-
tutional concepts of individual freedom.” While he did not supply 
historical evidence of a right to abortion, Breyer criticized the 
majority for citing laws against abortion going back to the 13th 
century. Regarding history in the Constitutional Era, Breyer says 
that ‘“post-ratification adoption or acceptance of laws”’ inconsis-
tent with the Constitution cannot overcome the text. And with 
respect to that text, he criticizes the majority’s originalist method-
ology of looking at the 14th amendment just as its ratifiers did, 
emphasizing those ratifiers were “men . . . not perfectly attuned to 

the importance of reproductive rights for women’s liberty.” 
According to his own interpretive philosophy, the “Constitution 
does not freeze for all time the original view of what [14th amend-
ment] rights guarantee, or how they apply,” citing as an example 
the right to interracial marriage embraced by Loving v. Virginia. 
Why is abortion an appropriate unenumerated right? In Breyer’s 
view, “forcing a woman to give birth” is far more intrusive than 
other non-textual rights afforded by the Court (such as the rights 
to marriage, birth control, and sexual intercourse), so its existence 
should follow from those precedents as a matter of logic. Indeed, 
Breyer is concerned that this case threatens all precedents finding 
non-textual constitutional rights, citing Justice Thomas’s concur-
rence, and comparing the situation to a game of Jenga. 

Moving to stare decisis, Justice Breyer says no legal or factual 
change “supports overturning a half-century of settled law giving 
women control over their reproductive lives.” This observation 
prompted a response from the majority that the dissent would 
have deemed unjustified an immediate decision to overturn 
Plessy. Breyer acknowledges that Plessy was wrong when decided, 
but that insinuates that “times changed” leading to Brown in a way 
they have not changed for abortion.  In any event, he also con-
tends that, abundant circuit conflicts over abortion standards 
notwithstanding, the standards imposed by Roe and Casey are 
“perfectly workable.” Indeed, he contends rational basis (the eas-
iest standard to meet in constitutional law) is somehow less work-
able. And he credits the reliance interests of “tens of millions of 
women” who avail themselves of the right to choose. In his view, 
Roe and Casey have enabled women to participate in the “eco-
nomic and social life of the Nation” by facilitating “their ability to 
control their reproductive lives,” and overturning them will be 
“disastrous, particularly for poor women.” By holding “all [the 
Court] must say to override stare decisis is [that precedent is] 
‘egregiously wrong,’” the Court “makes radical change too easy 
and too fast.” 

 
SECOND AMENDMENT 
 
THE RIGHT TO SELF-DEFENSE MEANS NOT HAVING 
TO PROVE A NEED FOR ORDINARY FIREARMS IN  
PUBLIC   

As if abortion did not supply sufficient controversy for one 
Term, the Court also tackled a gun-rights case, namely New York’s 
century-old requirement that, to possess a firearm outside the 
home or place of business, an applicant must prove “proper 
cause” for a license. New York courts had defined “proper cause” 
to require an applicant to “demonstrate a special need for self-pro-
tection distinguishable from that of the general community,” i.e., 
“particular threats, attacks or other extraordinary danger to per-
sonal safety.” In New York State Rifle & Pistol Association, Inc. v. 
Bruen, No. 20-873, the Supreme Court invalidated the proper-
cause requirement because “the Second and Fourteenth Amend-
ments protect an individual’s right to carry a hand gun for self-
defense outside the home” and the New York law “prevent[s] law-
abiding citizens with ordinary self-defense needs from exercising 
their Second Amendment right to keep and bear arms in public 
for self-defense.” 

Writing for a six-justice majority, Justice Thomas said that, 
when the plain text of the Second Amendment covers an individ-
ual’s conduct and renders it presumptively protected, the govern-
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ment can justify its regulation only by showing that it is consistent 
“with the Nation’s historical tradition of firearm regulation.” As 
established in District of Columbia v. Heller, 554 U.S. 570 (2008), 
and McDonald v. City of Chicago, 561 U.S. 742 (2010), the focus of 
the Second Amendment inquiry is constitutional text and history, 
not means-end scrutiny (i.e., narrowly tailored to a compelling 
government interest) or balancing. According to the majority, 
“reliance on history to inform the meaning of constitutional 
text—especially text meant to codify a pre-existing right—is, in 
our view, more legitimate, and more administrable” than asking 
judges to engage in an empirical cost-benefit analysis. Such a test, 
the Court said, comports with tests applicable to laws directly reg-
ulating other enumerated constitutional rights, such speech and 
confrontation of witnesses. 

Recognizing the need for guidance as to which historical ana-
logues are relevant, the Court said that, “[w]hile we do not now 
provide an exhaustive survey of the features that render regula-
tions relevantly similar under the Second Amendment,” Heller 
and McDonald suggest “at least two metrics: how and why the reg-
ulations burden a law-abiding citizen’s right to armed self-
defense.” As the Court explained further, “whether mod ern and 
historical regulations impose a comparable burden on the right of 
armed self-defense and whether that burden is comparably justi-
fied are “‘central’” considerations when engaging in an analogical 
inquiry.” 

Here, the historical meaning of “bear” “naturally encompasses 
public carry”—after all, while citizens “keep” arms at home they 
usually “carry” them only in public—such that “[t]o confine the 
right to ‘bear’ arms to the home would nullify half of the Second 
Amendment’s operative protections.” So, contrary to New York’s 
proper-cause law, “[t]he Second Amendment’s plain text thus pre-
sumptively guarantees . . . a right to ‘bear’ arms in public for self-
defense,” and New York’s law could survive only if proven to fit 
within the nation’s historical tradition of firearms regulation.  

For historical analogues, New York pointed to the 1328 Statute 
of Northampton, which, enacted in the wake of Edward II’s armed 
deposition, prohibited citizens to “go or ride armed by night nor 
by day, in Fairs, Markets, nor in the presence of Justices or other 
Ministers, nor in no part elsewhere . . . .” Such a sweeping prohi-
bition on carrying arms, it argued, sets historical example sup-
porting New York’s “proper purpose” statute. That’s too far back, 
the Court said, given that it predates the appearance of handguns 
in Europe by about 200 years. In fact, the reference to being 
“armed” appears principally concerned with body armor, or at 
most carrying a lance, neither of which would characterize a 
peaceable citizen merely preparing for self-defense. And while 
many citizens in medieval England carried daggers for self-
defense, New York pointed to no evidence that they were banned 
by the Statute of Northampton.  And while Tudor and Stuart 
kings and parliaments enacted laws prohibiting small guns, those 
laws were concerned with ensuring use of effective weaponry, not 
public safety, and in any event had fallen into desuetude by the 
time the English began to populate North America in the early 
17th century.   

New York also cited colonial-era restrictions supposedly 
restricting weapons in public, but the Court was unimpressed, as 
such laws were uncommon—only three were cited— “merely 
codified the existing common-law offense of bearing arms to ter-
rorize the people.” Firearm restrictions in the antebellum period, 

furthermore, did not impose “a sub-
stantial burden on public carry anal-
ogous to the burden created by New 
York’s restrictive licensing regime.” 
Rather, the “manner of public carry 
was subject to reasonable regula-
tion,” including concealed-carry laws 
and surety requirements for those 
proven likely to breach the peace, 
neither of which “operated to prevent 
law-abiding citizens with ordinary 
self-defense needs from carrying 
arms in public for that purpose.” Nor 
did New York show substantial public-carry restrictions in the 
Reconstruction Era. While Texas forbade public carry absent “rea-
sonable grounds for fearing an unlawful attack on [one’s] person,” 
that statute was outlier. Overwhelming evidence from other 
states—and the 1866 Freedmen’s Bureau Act—established the 
right to keep and bear arms in public in that period.  

Finally, while cities and towns in Western Territories often pro-
hibited citizens to carry firearms in public, such restrictions 
amounted only to temporary “legislative improvisations” not sub-
ject to judicial review and applicable only to a miniscule portion 
of the American population. This body of historical evidence, 
taken as a whole, was insufficient to justify New York’s “proper 
cause” requirement for a public carry license.  

Justice Breyer, joined by Justices Sotomayor and Kagan, dis-
sented. His first complaint is that the case came to the Court in 
the pleading stage, i.e., without discovery or evidentiary hearings 
that bear out “the [majority’s] negative characterizations” of New 
York’s law. Without an evidentiary record, he said, the Court can-
not determine how much discretion local officials are given in 
granting or denying permits, cannot assume applicants are denied 
meaningful judicial review of application denials, and cannot 
demonstrate how the proper-cause standard has been applied.  

Justice Breyer also attacks the majority’s history-only analysis 
because “no Court of Appeals has adopted this rigid history-only 
approach” and that the Court “do[es] not normally disrupt settled 
consensus among the Court of Appeals, especially not when that 
consensus approach has been applied without issue for over a 
decade.” He contends in this regard that, while it focused on con-
stitutional text and history, Heller “did not ‘reject . . . means-end 
scrutiny.’” In Breyer’s view, the majority’s exclusive reliance on his-
tory gives little guidance to lower courts, “will often fail to provide 
clear answers to difficult questions,” and “will be an especially 
inadequate tool when it comes to modern cases presenting mod-
ern problems.” Further, he rejects the contention that no other 
constitutional right is compromised by means-ends scrutiny, 
pointing out that, if (using history) the Court determines that par-
ticular speech is covered by the First Amendment, “we then [use] 
means-end scrutiny to determine whether a challenged regulation 
unconstitutionally burdens that speech.” 

Notably, Justice Breyer called into question the entire original-
ist enterprise owing the judicial weakness in “resolving historical 
questions” and undertaking “searching historical surveys.”  The 
majority, however, rejoined that the job is not to resolve historical 
questions “in the abstract,” but “to resolve legal questions pre-
sented in particular cases or controver sies.” Quoting W. Baude & 
S. Sachs, Originalism and the Law of the Past, 37 L. & HIST. REV. 
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809, 810–811 (2019), the Court 
observed that that “legal inquiry 
is a refined subset” of a broader 
“historical in quiry,” and it relies 
on “various evidentiary princi-
ples and default rules” to resolve 
uncertainties.” Citing the “princi-
ple of party presentation as 
embodied in United States v. Sine-
neng-Smith, 590 U. S. (2020), the 
majority said that “Courts are 

thus entitled to decide a case based on the historical record com-
piled by the parties.” 

Justice Breyer also disagrees with the substance of the Court’s 
historical analysis, stating “[m]any of those historical regulations 
imposed significantly stricter restrictions on public carriage than 
New York’s licensing requirements do today.” Unlike the majority, 
Justice Breyer considers older, pre-ratification evidence to be pro-
bative because “the Framers of the Second Amendment” would 
have considered such evidence to represent a “significant chapter 
in the Anglo-American tradition of firearms regulation.” Regard-
ing the colonial era, Justice Breyer states the Court should not 
have dismissed the restrictive laws of three colonies as outliers 
because they “were successors to . . . comparable laws in England” 
and “predecessors to numerous similar (in some cases, materially 
identical) laws enacted by States after the founding.” Likewise, 
laws from the Founding era, “like the colonial and English laws 
on which they were modeled—thus demonstrate a longstanding 
tradition of broad restrictions on public carriage of firearms.” 
Nineteenth-century surety laws and broader bans also “demon-
strate that even relatively stringent restrictions on public carriage 
have long been understood to be consistent with the Second 
Amendment.” Regarding postbellum regulations, Justice Breyer 
writes that “States continued to enact generally applicable restric-
tions on public carriage, many of which were even more restric-
tive than their predecessors.” He also chastises the Court for “dis-
regard[ing] 20th-century historical evidence.”  

 
ADMINISTRATIVE LAW 
 
VACCINE MANDATES, ON THE STAY DOCKET, GO 1 
FOR 2 

In the fall of 2021, President Biden, having declared that his 
patience with unvaccinated Americans was “wearing thin,” 
imposed COVID vaccine requirements on workers through a 
series of emergency orders and rules affecting federal employees 
and contractors, Medicaid and Head Start providers, and employ-
ers subject to the Occupational Safety and Health Act. Each drew 
immediate legal challenges alleging violations of both the Admin-
istrative Procedure Act, substantive law governing each regulatory 
sector, and individual constitutional rights. Two of those chal-
lenges—to the Medicaid provider mandate and the OSHA man-
date—garnered lower-court injunctions that prompted expedited 
Supreme Court review of stay petitions, resulting in final deci-
sions on full briefing and argument. The Biden administration 
prevailed on the Medicaid provider mandate but lost on the 
OSHA mandate. Full disclosure:  Indiana (my client) was a party 
challenging the Biden administration in both lawsuits. 

 

MEDICARE AND MEDICAID PROVIDER MANDATE 
UPHELD   

The Secretary of Health and Human Services announced an 
emergency rule requiring that facilities providing services to 
Medicare and Medicaid beneficiaries must guarantee that their 
employees—unless exempt for medical or religious reasons—are 
vaccinated against COVID-19. Failure to comply with the Secre-
tary’s order would cause participating facilities to lose federal 
funding. The Secretary issued the order after finding “good cause” 
that further delay would endanger patients, particularly because 
Medicare and Medicaid patients are often elderly, disabled, or in 
poor health. In separate actions, Louisiana and Missouri (joined 
by other states) challenged the order, and each respective district 
court issued preliminary injunctions against enforcement. The 
Fifth and Eighth Circuits denied the federal government’s stay 
requests, so it applied for stays from the Supreme Court, which 
consolidated the cases for expedited briefing and argument.  

In Biden v. Missouri, No. 21A240, the Court, in a 5-4 per 
curiam opinion, granted the applications for stay and issued an 
opinion that served as final resolution of the litigation over the 
interim rule. The central issues were whether a vaccine mandate 
was within the Secretary’s regulatory power under the Social Secu-
rity Act, whether the mandate was arbitrary and capricious even 
if within the Secretary’s authority, and whether the Secretary suf-
ficiently justified an emergency rule without notice and comment.  

Concluding that the mandate fell within the Secretary’s discre-
tion, the Court observed that the Secretary “routinely imposes 
conditions of participation that relate to the qualifications and 
duties of healthcare workers themselves.” Under 42 U. S. C. 
§1395x(e)(9), Congress has given the Secretary broad authority 
“to impose condi tions on the receipt of Medicaid and Medicare 
funds that ‘the Secretary finds necessary in the interest of the 
health and safety of individuals who are furnished services.’” The 
vaccination rule “fits neatly within the language of the stat ute,” the 
Court said, because “COVID–19 is a highly contagious, danger-
ous, and—especially for Medicare and Medicaid patients—deadly 
disease,” transmission of which the Secretary determined would 
be reduced by a COVID–19 vaccine man date. While recognizing 
that “the vaccine mandate goes further than what the Secretary 
has done in the past,” the Court also observed that the Secretary 
had never “address[ed] an infection problem of this scale and 
scope before.” The Secretary had never previously imposed a vac-
cine mandate, the Court said, because states had already imposed 
healthcare worker vaccine mandates for hepatitis B, influenza, 
and measles, mumps, and rubella. “In any event,” the Court con-
cluded, “there can be no doubt that addressing infection problems 
in Medicare and Medicaid facilities is what [the Secretary] does.”  

Other objections failed as well. The states had argued that the 
mandate contravened a statute prohibiting federal officials from 
supervising the way “medical services are provided” by Medicaid 
and Medicare providers, but the Court concluded that the states’ 
argument “would mean that nearly every condition of partic -
ipation the Secretary has long insisted upon is unlawful.” In 
rejecting the argument that the vaccine mandate was arbitrary and 
capricious, the Court clarified that the judiciary’s only task was 
“[to] ensur[e] that the agency has acted within a zone of reason-
ableness.” Here, “[g]iven the rule-making record, it cannot be 
maintained that the Secretary failed to ‘examine the relevant data 
and articulate a satis factory explanation for’ his decisions” or 
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failed to consider “that the rule might cause staffing shortages, 
including in rural areas.” 

And with respect to forgoing notice and comment, the Secre-
tary was required only to find “something specific” commanding 
emergency action. Here, the Secretary’s conclusion that vaccina-
tions before “the winter flu season would significantly reduce 
COVID-19 infections, hospitalizations, and deaths” was sufficient. 
That finding also meant that the Secretary need not “consult with 
[the] appropriate State agencies” or prepare a regulatory impact 
analysis about the rule’s effect on small rural hospitals, which are 
required only for permanent rulemaking. Ultimately, in the 
Court’s view, the “unprecedented circumstances” present in this 
case “provide no grounds for limiting the exercise of authorities 
the agency has long been recognized to have.” 

Justice Thomas, joined by Justices Alito, Gorsuch, and Barrett, 
dissented. In his view, the Government relied on a collection of 
statutory provisions only tangentially authorizing the Secretary’s 
order. The Social Security Act does not confer authority on the 
Secretary to regulate health and safety at providers in a single act, 
but instead confers authority in separate statutes, facility-by-facil-
ity. And while the Court cited a statute authorizing “health and 
safety” regulations for hospitals participating in Medicaid and 
Medicare, “5 of the 15 facility-specific statutes do not authorize 
CMS to impose ‘health and safety’ regulations at all.” 

CMS also cited an assortment of other statutes that obliquely 
refer to authority to regulation for health and safety, but, said Jus-
tice Thomas, “[t]he Government has not made a strong showing 
that this hodgepodge of provisions authorizes a nationwide vac-
cine mandate.” Previewing the major questions doctrine later 
explained in detail and embraced by the full court in West Virginia 
v. EPA (and the OSHA mandate case) Justice Thomas observed 
that Courts “presume that Congress does not hide ‘fundamental 
details of a regulatory scheme in vague or ancillary provisions.’” 
Applying basic interpretive canons, including the requirement 
that Congress provide a clear statement when imposing condi-
tions on grants to states, Justice Thomas rejected the theory that 
Congress implicitly authorized the Secretary to issue a vaccine 
mandate. The nationwide mandate disrupts the state-federal bal-
ance because vaccine requirements fit squarely in states’ police 
power, so if Congress intended “to significantly alter the balance 
between state and federal power,” it must “use exceedingly clear 
language.”  

Furthermore, while the Social Security Act authorizes the Sec-
retary to issue regulations governing working conditions of 
Medicare and Medicaid providers, the vaccine mandate went 
beyond the workplace. “Here, the omnibus rule compels millions 
of healthcare workers to undergo an unwanted medical procedure 
that ‘cannot be removed at the end of the shift’” (quoting In re 
MCP No. 165, 20 F. 4th 264, 268 (CA6 2021) (Sutton, C.J., dis-
senting from denial of initial hearing en banc). 

 
OSHA VACCINE MANDATE INVALIDATED 

OSHA issued an emergency rule—technically called an “Emer-
gency Temporary Standard”—requiring that all employers with at 
least 100 employees require employees either to vaccinate against 
COVID–19 or undergo weekly COVID–19 testing and wear a 
mask at work. Various states, businesses, trade groups, and non-
profit organizations filed petitions across the United States, even-
tually resulting in each regional Court of Appeals hosting review 

of a petition. The cases were con-
solidated, and in National Federa-
tion of Independent Business v. 
Department of Labor, No. 21A244, 
the Supreme Court granted 
NFIB’s and a coalition of the 
states’ applications to stay the 
emergency standard on the 
grounds that it exceeded OSHA’s 
authority.  While the Chief Justice 
and Justice Kavanaugh had voted 
with the federal government in 
the CMS vaccine mandate case, 
here they voted with the chal-
lengers and against the federal 
government. 

As the Court put it in a 6-3 per curiam decision, “[t]he Secre-
tary has ordered 84 million Americans to either obtain a COVID–
19 vaccine or undergo weekly medical testing at their own 
expense,” regardless of where they work. This “indiscriminate 
approach,” however, “fails to account for th[e] crucial distinc-
tion—between occupational risk and risk more generally—and 
accordingly the mandate takes on the character of a general public 
health measure.” The Occupational Safety and Health Act autho-
rizes workplace safety standards, not broad public health man-
dates. Though the risk of contracting COVID–19 certainly exists 
in many workplaces, it is not an “occupational” hazard within the 
meaning of the statute. That said, OSHA may regulate “occu -
pation-specific risks related to COVID–19” including “[w]here the 
virus poses a special danger because of the particular features of 
an employee’s job or workplace,” such as for scientists researching 
the virus or workers in “particularly crowded or cramped envi-
ronments.” But the danger in those workplaces differs from the 
everyday COVID risks of the general population—a distinction 
that OSHA failed to consider. Allowing OSHA “to regulate the 
hazards of daily life” would impermissibly expand the agency’s 
authority well beyond the existing boundaries.  

Foreshadowing a more full-throated exploration of the major 
questions doctrine in West Virginia v. EPA (as Justice Thomas did 
in dissent in the CMS vaccine-mandate case), the Court observed 
that when an agency “exercise[s] powers of vast economic and 
political significance,” the Court expects “Congress to speak 
clearly.” And with the potential to affect 84 million Americans and 
impose billions in compliance costs, “[t]here can be little doubt 
that OSHA’s mandate qualifies as an exercise of such authority,” 
said the Court. Though that observation did not carry the day in 
the CMS vaccine-mandate case, here, the Court concluded that 
Congress provided OSHA with no such clear authorization. 

Justice Gorsuch, joined by Justices Thomas and Alito, filed a 
concurring opinion framing the inquiry as “not how to respond 
to the pandemic, but who holds the power to do so.” Echoing 
the majority, he observed that, while Congress may delegate cer-
tain decision making to executive agencies, it must also speak 
clearly if it wants to assign decisions “of vast economic and 
political significance.” When the Occupational Safety and 
Health Act was adopted fifty years ago, the country was not fac-
ing a pandemic, so it naturally did not provide the requisite 
clear statement about emergency power on so large a scale.  Fur-
thermore, OSHA ordinarily relied on its emergency temporary 
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standards authorization only to 
pass “comparatively modest 
rules addressing dangers 
uniquely prevalent inside the 
workplace.” Historically, med-
ical procedures like a vaccine 
would be regulated by states 
with broader and more general 
governmental powers. And 
here, the “regulatory initiative” 
was merely “a legislative work-

around” where Congress had already rejected a nationwide vac-
cine mandate, notwithstanding its willingness to pass other pan-
demic-related legislation. 

More broadly, Justice Gorsuch observed that both the major 
questions and nondelegation doctrines operate as protections for 
separation-of-power principles and as guarantees that “any new 
laws governing the lives of Americans are subject to the robust 
democratic processes the Constitution demands.” On one hand, 
the nondelegation doctrine prevents Congress from intentionally 
delegating legislative power; on the other, the major-questions 
doctrine protects unintentional delegation of legislative powers. 
Otherwise, Congress could “dash the whole scheme of our Con-
stitution” and “intru[de] into the private lives and freedoms of 
Americans by bare edict rather than only with the consent of their 
elected representatives.” Bringing the point home, Justice Gor-
such concludes that both doctrines “hold their lessons for to day’s 
case.” Under the major questions heading, “OSHA claims the 
power to issue a nationwide mandate on a major question but 
cannot trace its authority to do so to any clear congressional man -
date.” And under the non-delegation heading, “if the statutory 
subsection the agency cites really did endow OSHA with the 
power it as serts, that law would likely constitute an unconstitu-
tional delegation of legislative authority.” 

Justice Breyer, joined by Justices Sotomayor and Kagan, dis-
sented. In his view, OSHA’s vaccine rule constituted an exercise of 
what Congress intended OSHA to do: “ensur[e] health and safety 
in workplaces.” COVID-19, he wrote, represented precisely the 
sort of “new hazard” and “physically harmful” “agent” that OSHA 
was authorized to address by emergency standard. Moreover, 
OSHA concluded that the virus presents a “grave danger” and the 
standard was “necessary” to reduce the risk. Under a “substantial 
evidence review,” said Justice Breyer, the Court should defer to the 
agency’s determination. Instead, the majority “impose[d] a limit 
found no place in the governing statute,” which “substitutes judi-
cial diktat for reasoned policymaking.” 

 
CONFIRMATION OF THE MAJOR-QUESTIONS  
DOCTRINE MEANS INVALIDATION OF THE CLEAN 
POWER PLAN   

In West Virginia v. EPA, No. 20-1530, the Court invalidated 
efforts by EPA to force coal-fired power plants to switch to natural 
gas or renewable energy sources. But the real news here is the 
Court’s interest in using the case to cement the major-questions 
doctrine—and the rich underlying battles over constitutional his-
tory and meaning that divide the Court. Indiana (my client) was 
a party to this suit. 

The Obama-Trump-Biden presidential successions prompted 
policy whiplash over the future of coal-fired power plants. Presi-

dent Obama’s administration promulgated the Clean Power Plan, 
which would have required coal-fired power plants to shift to 
renewable energy. That plan never went into effect, however, as it 
was enjoined amidst litigation brought by both industry and 
states (led by West Virginia) alleging that the CPP exceeded the 
authority delegated by Congress under the Clean Air Act. Before 
that litigation concluded, the Trump administration arrived and 
replaced the Clean Power Plan with the Affordable Clean Energy 
rule, which would have imposed technological requirements on 
coal plants but relieve them of having to shift to renewable energy. 
That administrative action was similarly enjoined in a lawsuit 
brought by a different set of states and environmental interest 
groups who alleged that the Trump EPA failed to follow proper 
administrative procedures when promulgating the ACE Rule. 
Alas, that litigation also fell short of final resolution before the 
Biden administration took office. President Biden, in turn, 
announced plans to rescind the ACE rule, even as its legality 
headed toward Supreme Court review.  

At that point, several procedural and substantive questions—
not to mention an abundance of hard-to-remember acronyms—
lay strewn across the environmental-regulation field. If the ACE 
rule were unlawful, would the CPP plan spring back to life once 
the ACE rule was finally set aside? Or, would the Biden adminis-
tration re-promulgate the CPP, which after all was the brainchild 
of the administration he shared with President Obama? And what 
of the alleged legal deficiencies of the CPP, which had never been 
finally resolved? Would they impede resumption of the CPP, 
whether by default with invalidation of the ACE rule or affirma-
tive re-promulgation, or would challenges to the CPP have to 
begin anew? 

The Supreme Court decided to wrap these and related issues 
into the litigation burrito known as West Virginia v. EPA, the result 
of which was invalidation of the Obama-Biden Clean Power Plan 
and explication of the major-questions doctrine. 

The Clean Air Act’s New Source Performance Standards (or 
NSPS) program authorizes EPA to regulate performance standards 
of stationary source categories that contribute significantly to 
public-health-endangering air pollution. First EPA sets standards 
for new or modified sources, then for existing sources not already 
covered by another Clean Air Act regulatory program. EPA has 
used NSPS only a handful of times, but in 2015 it promulgated 
the Clean Power Plan, which addressed carbon dioxide emissions 
via rules for both new and existing coal- and gas-fired power 
plants. Critically, the Clean Air Act requires EPA to regulate sta-
tionary sources not by outlawing pollutants altogether, but by 
identifying the “best system for emission reduction” or (acronym 
alert) BSER.  

The Clean Power Plan’s BSER included multiple components, 
perhaps the most noteworthy (and controversial) known as “gen-
eration shifting,” which refers not to tensions between Boomers 
and Millennials but to sources of energy. EPA was directing coal-
fired power plants to switch to natural gas and directing all power 
plants to include more wind and solar sources in their energy-
generation mix. EPA identified three ways existing plants could 
implement “generation shifting”: (1) reduce the plant’s own pro-
duction of electricity; (2) build a new natural gas plant; or (3) pur-
chase emission allowances or credits as part of a cap-and-trade 
regime. Compliance would mean over $1 billion in costs, retire-
ment of dozens of power plants, and elimination of thousands of 
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jobs, with electricity prices projected to climb 10% and GDP to 
fall by at least $1 trillion by 2040.  

When industry and several states challenged the Clean Power 
Plan in court, the D.C. Circuit declined to stay it, but the Supreme 
Court granted a stay in 2016 pending final resolution in the D.C. 
Circuit. Before that court issued a decision, President Trump took 
office, and his administration requested the litigation be held in 
abeyance pending formal reconsideration of the Clean Power 
Plan.  

In that formal reconsideration, EPA concluded that generation 
shifting could not be part of the BSER, which by statute is limited 
to “systems” (such as filters or scrubbers) that could be put into 
operation at a building or facility. Generation shifting, in contrast, 
did not have an application at the individual source—it was 
merely a directive to cease using coal to produce electricity. To 
replace the Clean Power Plan (which I will now reduce to CPP), 
EPA promulgated the Affordable Clean Energy (or ACE) Rule, 
where it identified a BSER consisting of equipment upgrades and 
operating practices.  

 Many pro-CPP states and environmental groups challenged 
both the repeal of CPP and the promulgation of the ACE rule—
which constituted separate and technically independent adminis-
trative steps—in the D.C. Circuit. EPA defended its repeal-and-
replace stratagem, but West Virginia (and other states that had 
sued to enjoin the CPP), along with industry, intervened to join 
the defense. On January 19, 2021—the day before President 
Biden’s inauguration—the D.C. Circuit held that the Trump EPA 
was wrong, i.e., that EPA had the authority under the Clean Air 
Act to impose its generation-shifting BSER. It therefore vacated 
both the CPP repeal and the ACE rule replacement and remanded 
to the EPA for further consideration.  

With that, the CPP—with its generation-shifting BSER and 
high price tag—seemed ready to spring back to life. The Biden 
administration’s assumption of office, after all, meant that EPA 
would not seek Supreme Court review. West Virginia and industry 
both intended to file certiorari petitions, and both had intervenor 
status to do so, but the Biden EPA’s intention to initiate yet another 
regulatory program for power plants raised questions as to 
whether challenges to CPP and the ACE rule remained justiciable. 
Seeing the need to untangle this litigation mess in an orderly way, 
EPA moved to stay the D.C. Circuit’s decision so that the Clean 
Power Plan would not go into effect until the Biden EPA could 
consider its next regulatory move. Meanwhile, West Virginia and 
other states, along with industry, immediately filed cert petitions, 
which the Court granted.  

Writing for a six-justice majority invalidating the CPP, the 
Chief Justice first said that the state petitioners had standing to 
seek review because, absent reversal or contrary regulatory action, 
the stringent requirements of the Clean Power Plan would inflict 
injury upon them by requiring them to impose more stringent air 
quality standards within their borders. The Department of Justice 
argued that the case was moot since EPA had indicated an inten-
tion not to enforce the Clean Power Plan while it considered its 
own power plant regulation. The Court rejected that argument, 
however, because EPA could easily change course and could not 
demonstrate the lack of reasonable possibility that CPP enforce-
ment might occur. 

 The second question for the Court was whether generation 
shifting—from 38% coal to 27% coal by 2030—can be a BSER 
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within the meaning of the Clean 
Air Act’s NSPS program. When a 
statute confers authority on an 
administrative agency, the Court 
must ask whether Congress 
intended to confer the power 
being asserted. This is where the 
major-questions doctrine reen-
ters the picture: to ensure the 
executive branch does not exceed 
its power and exercise legislative 
authority, where the assertion of 
power threatens significant economic and political impact, the 
Court insists on greater expression and clarity in the statute. In 
short, for an administrative agency to exercise authority with major 
economic and political significance, the agency must point to clear 
statutory authorization. “Extraordinary grants of regulatory author-
ity are rarely accomplished through ‘modest words,’ ‘vague terms,’ 
or ‘subtle device[s].’ “Said the Court, “[w]e presume that ‘Congress 
intends to make major policy decision itself, not leave those deci-
sions to agencies.’” 

The major-questions doctrine applied in this case, the Court 
said, because the CPP represented a transformative expansion of 
EPA’s regulatory authority. EPA relied on a rarely used gap-filler pro-
vision in the statute to adopt a program that “Congress had con-
spicuously and repeatedly declined to enact itself.” “Given these cir-
cumstances,” said the Court “there is every rea son to ‘hesitate 
before concluding that Congress’ meant to confer on EPA the 
authority it claims.” 

In the past, EPA had used its BSER power only to require pollu-
tant sources to operate more cleanly. It had never used that power 
to establish a generational and systematic shift of the energy indus-
try. Indeed, the 2005 Mercury rule cited as precedent by EPA set 
emission limits based on the level of emissions achievable by 
installing new technology within a relevant time frame—which is 
to say, the regulated sources would have been able to comply by 
simply installing the technology. Here, in contrast, power plants 
could deploy no similar technology or measure to meet the emis-
sion limits.  

Furthermore, while the CPP acknowledged that prior systems of 
emissions reductions it had imposed were more “traditional,” 
namely, “efficiency improve ments, fuel-switching,” and “add-on 
controls,” here, to “‘control[] CO2 from affected [plants] at levels 
. . . necessary to mitigate the dan gers presented by climate change,’ 
it could not base the emissions limit on ‘measures that improve effi-
ciency at the power plants.’”  But that observation by EPA—that 
something other than “traditional” technological fixes was neces-
sary to achieve its climate change objectives—gives away the game. 
It amounted to an acknowledgment of “a very dif ferent kind of pol-
icy judgment,” i.e., one where “it would be ‘best’ if coal made up a 
much smaller share of national electricity gen eration” and even to 
“forc[e] coal plants to ‘shift’ away virtually all of their generation—
i.e., to cease making power alto gether.” The Court found it “‘highly 
unlikely that Congress would leave’ to ‘agency discretion’ the deci-
sion of how much coal-based generation there should be over the 
coming decades.” 

Justice Gorsuch wrote a concurrence, joined by Justice Alito. 
Among other contributions, Justice Gorsuch offered a constitu-
tional source for the major-questions doctrine and some observa-

“. . . for an 
administrative 

agency to  
exercise authority 

with major . . . 
significance, it 
must point to 

clear statutory 
authorization.”



tions as to when it applies. As a 
derivative of the non-delegation doc-
trine, the major-questions doctrine 
traces back to Article I, which vests 
legislative power in Congress. In his 
view, “much as constitutional rules 
about retroactive legislation and sov-
ereign immunity have their corollary 
clear-state ment rules, Article I’s Vest-
ing Clause has its own: the ma jor-
questions doctrine.” As for applica-
tion, at least three factors bear on 
whether agency action is subject to 
the major-question-doctrine: (1) 

implications of great “political significance”; (2) regulation of a 
“significant portion” of the economy; and (3) intrusion into a par-
ticular domain of state law. Assessed Gorsuch, “[w]hile this list of 
triggers may not be exclusive, each of the signs the Court has 
found significant in the past is pre sent here, making this a rela-
tively easy case for the doc trine’s application.” 

Justice Kagan, joined by Justices Breyer and Sotomayor, dis-
sented. Justice Kagan believes that the major-questions doctrine, 
which raises the standard for some (but not all) questions of statu-
tory interpretation, is unprecedented and unfounded. The Court 
has always required agencies to point to a clear congressional 
authorization, but the same standard applied to all assertions of 
regulatory power. Now, if the Court believes that the assertion of 
power represents an “extraordinary case,” the agency must point 
to congressional authorization that is clearer than it otherwise 
would need to be under basic principles of statutory interpreta-
tion. (On that score, perhaps the most surprising assertion in 
Kagan’s dissent is this: “The Clean Power Plan was not so big. It 
was not so new.”). 

In all events, said Justice Kagan, Congress made a broad dele-
gation of power with the NSPS provision, which instructs EPA to 
decide upon the best “system” of emission reduction that can be 
adequately demonstrated. “System” is susceptible of many broad 
meanings, and a generation-shifting policy “fits comfortably 
within the conventional meaning of” the term and its statutory 
context. The “best system” is not limited to technology controls—
in fact, Congress added the word “technological” to the NSPS pro-
vision regarding new sources, but struck it from the provision 
governing existing sources, which implies “system” is not so lim-
ited here. Throwing down the gloves, she calls the majority “pur-
posive” in its interpretive approach and declares that “[t]he cur-
rent Court is textualist only when being so suits it.”  

Yet the critical distinction between the majority and the dissent 
is not commitment to textualism, but concern about maintaining 
separation of powers, namely, by way of a meaningful non-dele-
gation doctrine. With both sides citing Justice Scalia whenever 
possible, Justice Kagan and Justice Gorsuch engaged most directly 
on this issue.  

Quoting Hamilton from The Federalist No. 11, Justice Gor-
such observed that it is “vital” that we take the Vesting Clause seri-
ously “because the framers believed that a republic—a thing of the 
people—would be more likely to enact just laws than a regime 
administered by a ruling class of largely unaccountable ‘minis-
ters.’” Switching to Madison in The Federalist No. 37, he says that 
“by vesting the law making power in the people’s elected represen-

tatives, the Constitution sought to ensure ‘not only that all power 
[w]ould be derived from the people,’ but also ‘that those 
[e]ntrusted with it should be kept in dependence on the peo ple.’” 

Kagan rejected that interpretation of history. For the original 
meaning of the Vesting Clause, she contends that “[t]he records of 
the Constitutional Convention, the ratification debates, the Fed-
eralist—none of them suggests any significant limit on Congress’s 
capacity to delegate pol icymaking authority to the Executive 
Branch.” Keeping it real, she observes that “[i]n all times, but ever 
more in ‘our increasingly com plex society,’ the Legislature ‘simply 
cannot do its job ab sent an ability to delegate power under broad 
general direc tives.’” In her assessment, “[m]embers of Congress 
often don’t know enough—and know they don’t know enough—
to regulate sensibly on an issue” or “to keep regula tory schemes 
working across time.” So, “they rely . . . on people with greater 
expertise and experience . . . in agencies,” particularly “when an 
issue has a scientific or tech nical dimension.” And, she contends, 
the results are undeniable: “Over time, the administrative delega-
tions Congress has made have helped to build a modern Nation.” 

Perhaps stinging most from Justice Kagan’s “purposive” accusa-
tion, Gorsuch’s rejoinder went for the jugular: “Echoing Woodrow 
Wilson, the dissent seems to think ‘a modern Nation’ cannot 
afford such sentiments.” The allusion to Wilson was especially 
potent given a separate footnote where Gorsuch called out Wil-
son’s contention that “the mass of the people were ‘selfish, igno-
rant, timid, stubborn, or foolish’” as well as Wilson’s well known 
“disdain for particular groups.” Gorsuch allowed that “lawmaking 
under our Constitution can be difficult. But that is nothing partic-
ular to our time nor any accident.” So, “when Congress seems 
slow to solve problems . . . the Constitution does not authorize 
agencies to use pen-and-phone regula tions as substitutes for laws 
passed by the people’s repre sentatives.” Why is the Vesting Clause 
important? Because “[t]he framers believed that the power to 
make new laws regulating private conduct was a grave one that 
could, if not properly checked, pose a serious threat to individual 
liberty.” 

 
REPRESENTING THE STATE 

Who is permitted to defend state statutes against attack in fed-
eral court? Under federal statutes and procedural rules, that is the 
responsibility of a state’s attorney general. But the availability of 
other champions has become critical in recent years as some attor-
neys general have eschewed their traditional duty to defend state 
law and have sided instead to advance their contrary political 
commitments. For example, several state attorneys general 
refused to defend traditional marriage laws, which in California 
had the effect of depriving any defense whatever for a constitu-
tional amendment defining marriage adopted by referendum. In 
Hollingsworth v. Perry, the Supreme Court in 2013 ruled that the 
political sponsors of the referendum did not have Article III stand-
ing to intervene in federal court to defend the law they had fought 
so hard to enact, even though the California Supreme Court had 
ruled that sponsorship status conferred litigation rights under 
state law. And in Virginia House of Delegates v. Bethune-Hill, the 
Court rejected an attempt by the Virginia House and its speaker 
to appeal invalidation of legislative districts where the attorney 
general refused to do so, even though the House had participated 
as a party in the case all along. This Term, however, the Court 
considered cases raising questions as to whether legislators may 
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sometimes intervene to defend a statute when an attorney general 
does not, and whether an attorney general may intervene to 
defend a statute when a governor abandons that defense. Contra 
the results in Hollingsworth and Bethune-Hill, the Court in these 
cases refused to leave state statutes undefended. 

 
DUTY TO DEFEND:  IN KENTUCKY, THE AG AND  
GOVERNOR TAKE TURNS 

Kentucky authorizes multiple officials to defend state statutes 
in federal court—the attorney general and the governor. But what 
happens when, after one official begins defending a controversial 
statute and the other refuses, the voters force a change in both 
offices that switches their institutional views? In Cameron v. 
E.M.W. Women’s Surgical Center, No. 20-601, the Supreme Court 
held, by a vote of 8-1, that the newly sympathetic official—here 
the attorney general—could intervene on appeal at the rehearing 
stage to pick up the defense that the new governor was abandon-
ing.   

In 2018 the Kentucky legislature adopted a statute outlawing 
the use of an abortion procedure known as dilation and evacua-
tion on a live human fetus. EMW Women’s Surgical Center, an 
abortion clinic, and two of its doctors sought to enjoin enforce-
ment of the law. The complaint named, among others, the attor-
ney general and secretary for Health and Family Services. At the 
time, the attorney general was Andrew Beshear, a pro-choice 
Democrat who opposed the challenged laws. The plaintiffs agreed 
to dismiss the claims against the attorney general without preju-
dice, but, critically, the attorney general formally reserved all 
rights, claims, and defenses relating to whether he is a proper 
party in the action, including for any subsequent appeals. The 
secretary, an appointee of pro-life Republican Governor Andrew 
Bevin, remained in the case, and, represented by the governor’s 
counsel, defended the statute.  

The district court permanently enjoined enforcement of the 
statute as an undue burden on a woman’s right to choose abor-
tion. The secretary appealed, but shortly after briefing concluded 
in the Sixth Circuit, pro-choice attorney general Beshear was 
elected governor, and Daniel Cameron, a pro-life Republican, was 
elected attorney general. With the change in sympathies in each 
office, the new secretary appointed by Governor Beshear 
requested that lawyers from the office of new Attorney General 
Cameron present the oral argument—no doubt because the 
lawyers representing the secretary in their role as counsel to the 
governor had moved to the attorney general’s office. 

Eventually, the Sixth Circuit affirmed the district court’s judg-
ment in a 2-1 vote. Two days later, the secretary notified the attor-
ney general that he would discontinue any efforts to appeal, but 
would not oppose a motion by the attorney general to intervene 
and continue the state’s defense of the statute. The office of attor-
ney general, having previously appeared for the secretary to pre-
sent oral argument, moved to withdraw as counsel for the secre-
tary and to intervene on behalf of the Commonwealth. It also filed 
a petition for rehearing en banc within the fourteen-day deadline. 
Hoping to take its win and go home, EMW opposed each request. 

The Sixth Circuit denied the attorney general’s motion in inter-
vene, again by a 2-1 vote. The panel held that (1) the motion was 
untimely because years of litigation had passed before the attor-
ney general sought to intervene, (2) the attorney general sought 
“‘extraordinary’ forms of review to which litigants are not gener-

ally entitled,” and (3) that inter-
vention would prejudice the 
EMW because the attorney gen-
eral’s petition included an argu-
ment (third-party standing) that 
the secretary had not previously 
raised. The en banc petition 
therefore died on the vine. But 
the Supreme Court granted cer-
tiorari on the question whether 
the Sixth Circuit should have 
allowed the attorney general to 
intervene. 

Justice Alito, writing for six 
justices, dismissed EMW’s argu-
ment that courts of appeal are jurisdictionally barred from consid-
ering a non-party’s motion to intervene when that non-party is 
bound by the district court judgment, given that such a non-party 
could have filed a separate notice of appeal. No statute or rule 
imposes a jurisdictional bar against any non-party’s motion to 
intervene, and no grounds exist even for imposing a mandatory 
claims-processing rule of the type EMW suggests. EMW was argu-
ing that the attorney general was bound by the judgment only as 
a function of the earlier dismissal agreement, but that agreement 
only referred to the judgment as it stood after all appeals and 
reserved “all rights, claims, and defenses . . . in any appeals arising 
out of this action.” That reservation “easily covers the right to seek 
rehearing en banc and the right to file a petition for a writ of cer-
tiorari.” Accordingly, the Court “refuse[d] to adopt a categorical 
claims-processing rule that bars consideration of the attorney gen-
eral’s motion.” That said, the Court disclaimed any “attempt to set 
out a general rule governing the right of non-parties to appeal or 
to move for appellate intervention.” 

Still, no rule expressly permits intervention in a court of 
appeals or sets for a standard for determining whether interven-
tion is appropriate. Without a statute or rule that provides a “gen-
eral standard” in deciding whether an intervention on appeal 
should be allowed, the Court considered the same “policies 
underlying intervention” in district courts. And here, the Ken-
tucky attorney general has a “substantial legal interest that sounds 
in deeper, constitutional considerations” and that a state “clearly 
has a legitimate interest in the continued enforceability of its 
statutes.” Respect for state sovereignty also includes the state’s 
authority to structure its executive branch in a way that empowers 
multiple officials to defend the state’s interest in federal court. 
Congress embraced a “fair opportunity” for states to defend their 
laws in federal court via 28 U.S.C. § 2403(b), which requires a 
federal court to notify the state attorney general and allow the 
state to intervene whenever a “state law ‘affecting the public inter-
est is drawn in question.’” With that principle in mind, said the 
Court, “[t]he Sixth Circuit panel failed to account for the strength 
of the Kentucky attorney general’s interest in taking up the 
defense of HB 454 when the secretary for Health and Family Ser-
vices elected to acquiesce.” 

As to timeliness, the Court dismissed EMW’s claim that the 
attorney general’s motion to intervene was not timely, stating that 
although the litigation had been ongoing for years, the attorney 
general’s need to intervene did not arise until the secretary ceased 
defending the statute. Timeliness should be measured from that 
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point, and the attorney general 
filed a motion to intervene 
within days. 

Finally, the Court held that 
intervention would not mean-
ingfully prejudice EMW just 
because the attorney general’s 
petition included a new argu-
ment (third-party standing), as it 
was not the only issue, need not 
have been entertained, and 
indeed could just as easily have 
been raised by the secretary. The 
identity of the appellant does not 
create prejudice. EMW also 
argued that it was prejudiced 
because Governor Beshear had a 
history of refusing to defend 

abortion restrictions, and it was deprived of the benefit of his pol-
icy decision not to defend this statute. The Court stated this sort 
of “claimed expectation” does not amount to unfair prejudice 
because they had no legally cognizable expectation that the state 
would refuse to defend the law until all available forms of review 
were exhausted.  

Justice Kagan, joined by Justice Breyer, concurred in the judg-
ment but not in the majority opinion. She agreed that the timely 
appeal rule does not address a situation where a non-party seeks 
to intervene during an appeal timely brought by a party to the 
case. And while she acknowledges the general concern that per-
mitting appellate intervention by non-parties threatens to circum-
vent the timely appeal rule, that concern “does not sensibly apply 
here because of the change in circumstances between the time to 
appeal and the time of the motion to intervene”—namely the 
decision of the secretary not to continue the appeal.  The attorney 
general’s motion to intervene “was not an attempt to escape the 
consequences of failing to adhere to appellate deadlines.” And 
while Justice Kagan agreed that the attorney general should have 
been allowed to intervene, “contra the majority, in invocation of, 
or lofty observations about, the Constitution are here needed.”  In 
her view, “the considerations governing intervention motions—
applying equivalently to any person seeking to intervene, includ-
ing the attorney general—show why the Sixth Circuit went wrong 
in closing off the suit.” 

Justice Sotomayor dissented, expressing concern that this 
“decision will open the floodgates for government officials to 
evade the consequences of litigation decisions made by their pre-
decessors of different political parties.” In her view, a party—
including a state no matter the official embodiment in any given 
case—cannot assume a certain position in a legal proceeding, 
then change that position “simply because his interests have 
changed.” She adds that “[a] state official’s late-breaking effort to 
change his theory of state law comes with costs to judicial effi-
ciency and finality, and it disrupts the expectations not only of the 
adversarial litigant, but other parties who may have litigated based 
on their understanding of . . . the State’s position.” The conse-
quences of elections and “[s]hifts in the political winds” do not 
support a special carveout to longstanding principles of estoppel, 
she concludes. 

DESIRE TO DEFEND:  A LEGISLATURE CAN  
AUTHORIZE ITS LEADERS TO DEFEND A STATE 
STATUTE IN FEDERAL COURT   

In a challenge to North Carolina’s Voter ID law, the Court in 
Berger v. North Carolina NAACP, No. 21-248, held that leaders of 
the General Assembly could intervene to defend a state statute in 
federal court even where a state’s attorney general was already 
defending the law.  

After the people of North Carolina amended the state constitu-
tion to require photo ID of those who vote in person, the General 
Assembly enacted such a requirement, but the Governor, who 
opposes Voter ID laws, vetoed the bill—which the General 
Assembly promptly overrode. The law was immediately chal-
lenged by the NAACP, who sued members of the State Board of 
Elections alleging that the North Carolina Voter ID law violates 
the Equal Protection Clause.  

The Attorney General of North Carolina assumed responsibil-
ity for defending the Board, though he had voted against an earlier 
Voter ID law when he was a state senator. Concerned that the 
Attorney General may not offer a full-throated defense of a law he 
once opposed, the speaker of the State House of Representatives 
and president pro tempore of the State Senate moved to intervene 
on the grounds that North Carolina law expressly empowered 
them to do so, on behalf of the General Assembly, in any lawsuit 
challenging a North Carolina statute or state constitutional provi-
sion. Without their intervention, they argued, important state 
interests would not be adequately represented. The district court 
denied the motion to intervene.  

The NAACP moved for a preliminary injunction and offered 
five expert reports. The attorney general provided none in 
response, and instead filed a single affidavit stressing the need for 
“clarity.” The legislative leaders sought to file an amicus brief, five 
expert reports, and a few other declarations. The district court 
refused to consider any of the materials and granted the prelimi-
nary injunction. Separate panels of the Fourth Circuit took up the 
preliminary injunction and intervention rulings. One panel 
reversed the preliminary injunction and another reversed denial 
of the motion to intervene. The en banc court, however, decided 
to rehear the intervention issue and affirmed, deciding that the 
legislative leaders failed to satisfy a “heightened presumption” that 
the attorney general “adequately represent[ed]” their interests.  

In an eight-justice majority opinion written by Justice Gor-
such, the Court ruled for the legislative leaders. The Court 
observed that, while most states authorize a single voice, typically 
the state’s attorney general, to represent the state in litigation, 
North Carolina has also authorized the leaders of its two legisla-
tive houses to do so in some circumstances. And under the federal 
rules of civil procedure, a court must permit a party to intervene 
on timely motion if the party has an interest that may be impaired, 
unless an existing party adequately represents that interest.  

Here, the legislative leaders have an interest in the litigation 
that the attorney general did not adequately represent. After all, a 
state statute authorized this intervention, and federal courts 
should rarely question whether a state’s interests will be impaired 
if a duly authorized representative/party is excluded from the lit-
igation challenging a state law. To hold otherwise would disre-
spect a state’s chosen structure, undermine federalism’s accommo-
dation of local interests and experimentation, and, if it incen-
tivizes suits against officials who sympathize with the plaintiffs, 
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create a “hobbled litigation.” The Court cited both Hollingsworth 
and Bethune-Hill for the proposition that states may designate 
agents to defend its sovereign interests in federal court, including 
legislators. 

As for adequate representation, the Fourth Circuit had said 
that, where a state attorney general represents state officials in lit-
igation, “a proposed intervenor’s governmental status makes a 
heightened presumption of adequacy more appropriate, not less.” 
“But, respectfully,” said the Court, “that gets things backward.” 
Rather, “[a]ny presumption against intervention is especially inap-
propriate when wielded to displace a State’s prerogative to select 
which agents may defend its laws and protect its interests.” To 
refine the point: “Normally, a State’s chosen representatives should 
be greeted in federal court with respect, not adverse presump-
tions.” Regardless, the record showed that the attorney general of 
North Carolina did not adequately represent the interests of the 
legislative leaders. The attorney general declined to offer expert 
reports, declined to seek a stay of the preliminary injunction, and 
remained mostly concerned with stability and certainty. The leg-
islative leaders sought to supplement the Board’s voice and pro-
vide a different perspective, which further demonstrated why the 
state empowered the leaders to participate in litigation.  

Justice Sotomayor alone dissented. In her view, the federal 
rules of civil procedure do not afford states a right to have multi-
ple parties represent the same interest. Here, the parties share the 
same interest: ensuring the validity and enforcement of the Voter 
ID law. The majority’s ruling lacks a precedential basis and estab-
lishes no limiting principle regarding intervention as of right: 
None of the Court’s precedents “establish that state law can re -
quire a federal court to allow additional state actors to in tervene 
when another state actor is already ably and fully representing the 
State’s interests in the litigation.” The Court and the legislative 
leaders point to various “failures” of the attorney general, but 
those amount to the type of discretionary, strategic decisions that 
attorneys general often make. In any event, said Justice 
Sotomayor, appellate courts should defer to the district court’s 
assessment as to whether the proposed intervenor’s interests are 
adequately represented. 

 
RELIGIOUS LIBERTY 
 
STATES MAY NOT EXCLUDE USE OF TUITION  
SCHOLARSHIPS FOR RELIGIOUS INSTRUCTION   

In Carson v. Makin, No. 20-1088, the Court may have finally 
resolved all Religion Clause Questions surrounding the use of 
school vouchers at religious schools. 

Sixty years ago, in Capitalism and Freedom, Nobel Laureate Mil-
ton Friedman championed the idea that state governments should 
provide families with tuition-assistance scholarships to send their 
children to private schools. Such scholarships, he thought, would 
both enable families to fund the best education for their children 
and incentivize public schools to innovate and compete for stu-
dents. Before it could achieve critical mass, however, the move-
ment to implement government-provided tuition-assistance 
scholarships had to answer whether offering scholarships to pay 
tuition at religious schools amounts to an establishment of reli-
gion. Such questions arose not only from the generally worded 
Establishment Clause of the U.S. Constitution, but also from more 
exacting state legislative barriers to religious schools and “no-aid” 

constitutional provisions 
adopted by many states in the 
latter decades of the 19th cen-
tury following the anti-Catholic 
advocacy of Maine U.S. Senator 
James G. Blaine, who unsuc-
cessfully proposed such an 
amendment to the U.S. Consti-
tution. 

It has taken decades, but 
successive answers have 
arrived. Twenty years ago, in 
Zelman v. Simmons-Harris, 536 U.S. 639, 652 (2002), the Court 
held “that a benefit program under which private citizens ‘direct 
government aid to religious schools wholly as a result of their own 
genuine and independent private choice’ does not offend the 
Establishment Clause.” Yet two years after that, in Locke v. Davey, 
540 U.S. 712 (2004), the Court held that Washington could, out 
of concern for avoiding an establishment of religion, exclude use 
of government scholarships for ministerial training—a result that 
called into question any free exercise right use government schol-
arships at religious schools. Then, two years ago, in Espinoza v. 
Montana Department of Revenue, the Court held that the Free Exer-
cise Clause precludes states from excluding religious institutions 
from a private school tuition scholarship program. Nominally left 
open, however, was whether states could preclude scholarships 
for religious instruction on the theory that such support more 
directly threatened an establishment of religion.  

The Court turned to that question this Term in Carson v. Makin 
and ruled that religious instruction, like religious institutions, is 
protected by the Free Exercise Clause from exclusion. It is per-
haps fitting that the Court reached this decision in a case from 
Senator Blaine’s home State of Maine, though Maine’s exclusion of 
religious schools from its scholarship program took the form of a 
statute rather than a “baby-Blaine” state constitutional amend-
ment. In all events, the Free Exercise Clause secures inclusion of 
religious schools in state programs offering private school tuition 
to students and families.  

Maine operates a tuition assistance program that provides pay-
ments for any family whose school district does not operate a 
public secondary school. The school administrative unit pays the 
tuition at the public or approved private school where the parents 
decide to send their children. For private schools to qualify under 
this tuition regime, they must meet certain requirements under 
Maine’s compulsory education law. In 1981 Maine’s legislature 
implemented a rule that permitted only “nonsectarian” schools 
may receive tuition assistance funds—“sectarian” schools being 
those “associated with a particular faith or belief system” that 
“promote the faith or belief system.” The First Circuit upheld 
Maine’s exclusion because private schools in Maine were the func-
tional equivalent of public schools elsewhere and because Maine 
was excluding sectarian schools not merely because of their status 
and religious affiliation but because of the religious content of 
their instruction. 

In a majority opinion by the Chief Justice, the Supreme Court, 
by a vote of 6-3, rejected any distinction between Maine’s exclu-
sion of religious schools and Minnesota’s similar exclusion invali-
dated in Espinoza. Discrimination against religious groups was 
“odious to our Constitution,” the Court said. By “conditioning the 

 Court Review - Volume 58 111

“. . .  the Court 
may have finally 

resolved all  
Religious Clause 

Questions  
surrounding use 

of school  
vouchers at  

religious schools.”



availability of benefits” on non-
sectarian status, Maine’s tuition 
program “‘effectively penalizes 
the free exercise’ of religion” in 
violation of the First Amend-
ment. And while the Maine 
exclusion could theoretically 
survive if narrowly tailored to 
“advance interests of the highest 
order,” the state’s disestablish-
ment interests—embodied by 
its Blaine-inspired “no aid” con-

stitutional provision—did not justify discrimination that 
excluded some community members from receiving a generally 
available public benefit based on their religious identity.  

The distinction between religious status and religious use was 
a non-starter, the Court said, because education in the faith and 
inculcation in religious teachings are at the core of a religious 
school’s mission.  And to ask questions about whether and how 
a religious organization uses government aid “would also raise 
serious concerns about state entanglement with religion and 
denominational favoritism.” And while Locke v. Davey had per-
mitted Washington to preclude using scholarships for a “‘voca-
tional religious’ degree,” that decision “expressly turned on the 
‘historic and substantial state interest’ against us ing ‘taxpayer 
funds to support church leaders’” and “cannot be read be yond its 
narrow focus on vocational religious degrees to gen erally autho-
rize the State to exclude religious persons from the enjoyment of 
public benefits on the basis of their antic ipated religious use of 
the benefits.” 

With respect to the First Circuit’s contention that Maine private 
schools were really proxies for public schools, the Court observed 
that the benefit at issue was “tuition at a public or private school . 
. . with no suggestion that the ‘private school’ must somehow pro-
vide a ‘public’ education.” Furthermore, the program’s operation 
showed important differences between public and eligible private 
schools. Not only do private schools not accept all students, but 
their tuition “is often not free,” as private schools charge well 
above the maximum assistance. And while private school curric-
ula must follow state-mandated parameters, replication of public-
school education was not required. In other words, “it is simply 
not the case that these schools, to be eligible for state funds, must 
offer an education that is equivalent—roughly or otherwise—to 
that available in the Maine public schools.”  

Justice Breyer, joined by Justice Kagan and joined in part by 
Justice Sotomayor, dissented.  In his view, the “‘play in the joints’” 
between the Establishment and Free Exercise clauses provides the 
government with enough leeway to further antiestablishment 
interests. Together, the Religion Clauses “chart a ‘course of consti-
tutional neutrality’” between government and religion. To fulfill 
the Religion Clauses’ “original purpose of avoiding religious-based 
division,” states must retain sufficient leeway “to enact laws sensi-
tive to local circumstances.” While precedent supports the princi-
ple that states may fund religious schools with public funds, it 
does not support a rule that a state must allocate public funds to 
religious education. Here, Maine did not discriminate on the face 
of religious identity, but instead barred funds used “to promote 
religious beliefs through a religiously integrated education.” In 
Breyer’s view, that distinction “falls squarely within the play in the 

joints between th[e] two [Religion] Clauses.” Maine’s nonsectarian 
requirement was valid because it “supports . . . the Religion 
Clauses’ goal of avoiding religious strife.”  

 
LEMON IS DEAD, AND THE FIRST AMENDMENT  
PERMITS A COACH TO PRAY AT PUBLIC-SCHOOL 
SPORTING EVENTS   

As any fan of the movie Hoosiers knows, public-school coaches 
have been leading athletes in prayer since the advent of organized 
sports—a common locker room practice that continued well after 
the Supreme Court declared classroom prayer anathema to the 
Establishment Clause in Engel v. Vitale, 370 U. S. 421 (1962). 
Eventually, the Court’s decisions in Lee v. Weisman, 505 U. S. 577 
(1992) (barring prayer at public-school graduations) and Santa Fe 
Inde pendent School Dist. v. Doe, 530 U. S. 290 (2000) (barring stu-
dent-led public-address prayers at public-school football games), 
made clear that public schools could not get away with sanction-
ing prayer at school events. For many, however, prayer is as criti-
cal to life as oxygen, and coaches and athletes often take a knee at 
sporting events to offer thanks to the Almighty. Public-school 
coaches have free exercise rights, yet when they engage in prayer 
in front of a crowd at a school event, some observers may infer 
official sanction, even if none exists. In Kennedy v. Bremerton School 
District, No. 21-418, the Court sided with a public-school coach 
who prayed alone at the 50-yard line immediately after football 
games and in the process dispensed with the long-criticized 
Lemon test (and its related “endorsement” permutations) for 
Establishment Clause analysis.      

Joseph Kennedy served as an assistant football coach at Bre-
merton High School since 2008 until he was forced to take 
administrative leave in October 2015 for failing to comply with 
the school’s directives regarding his private prayers immediately 
following each game. Kennedy had earlier admitted that he led 
prayers and faith-related speeches in which some of his players 
joined, but he discontinued those practices at the school board’s 
instruction after it expressed concerns about the constitutionality 
of such practices under the Establishment Clause. Kennedy, how-
ever, felt that he had made a promise to God to say a quiet prayer 
of gratitude on the field immediately following each game and 
that the school board’s directive to discontinue that practice ran 
contrary to his religious convictions. Following three games in 
October 2015, while his players were engaged in other activities, 
Kennedy continued his tradition of kneeling to pray at the 50-
yard line.  

The school placed Kennedy on administrative leave for “engag-
ing in ‘public and demonstrative religious conduct while still on 
duty as an assistant coach’” when he prayed those three times in 
October 2015. In the school’s view, “because Mr. Kennedy ‘was 
hired precisely to occupy’ an ‘influential role for student athletes,’ 
any speech he uttered was offered in his capacity as a government 
employee and unprotected by the First Amendment.’” 

To analyze the dispute, the Court, in majority opinion 
authored by Justice Gorsuch and joined by five other Justices, 
used the familiar Pickering-Garcetti framework for breaking down 
the interplay “between free speech rights and government 
employment.” The overarching question is whether the public 
employee is speaking as a part of official duties—in which case 
the employer’s control prevails—or “as a citizen addressing a mat-
ter of public concern”—in which case the Court balances the 
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competing interests in individual speech and efficient public ser-
vices. Here, the Court concluded that Kennedy’s prayers repre-
sented his own private speech because he was not addressing his 
players, his team was otherwise engaged singing the school fight 
song, and the prayers took place when coaches were free to briefly 
engage in “any manner of private speech” such as taking a phone 
call or visiting with friends. To hold that his prayer constitutes 
government speech just because it occurs amidst his coaching 
responsibilities would imply that teachers who wear religious 
scarves or pray quietly over lunch also engage in government 
speech. 

With respect to balancing, the school’s central contention was 
that prohibiting Kennedy’s prayer would avoid an unlawful estab-
lishment of religion. This is where Lemon enters the discussion. In 
the school’s view, Coach Kennedy’s public prayer at a football 
game might imply official endorsement of religion, which would 
constitute an Establishment Clause violation under Lemon and its 
public-display applications in County of Allegheny v. American Civil 
Liberties Union, Greater Pittsburgh Chapter, 492 U. S. 573, 593 
(1989). The status of Lemon and the entire endorsement regime, 
however, has been in doubt for a while, as the Court in a series of 
Establishment Clause cases has refused even to acknowledge its 
existence. This is the test that Justice Scalia once colorfully com-
pared to a ghoul in horror movie that is never quite dead and 
repeatedly “sits up in its grave and shuffles abroad.” Lamb’s Chapel 
v. Center Moriches Union Free School Dist., 508 U. S. 384, 398 
(1993) (Scalia, J., concur ring in judgment). At last, the time had 
arrived to drive a stake through the heart of Lemon. In the Court’s 
view, “the Establishment Clause must be interpreted by ‘reference 
to historical practices and understandings,’” which did not 
include concerns about mere “endorsement.” History teaches 
instead that the Founders were concerned about governmental 
use of religion to coerce citizens’ religious beliefs and practices. 
Here, however, Kennedy’s players did not even join him in the 
three prayers for which he was fired, so no threat of coercion 
existed, as even the School District conceded.  

On balance, therefore, Coach Kennedy’s interests prevailed: 
“The Free Exercise and Free Speech Clauses of the First Amend-
ment protect an individual engaging in a personal religious obser-
vance from government reprisal; the Constitution neither man-
dates nor permits the government to suppress such religious 
expression.” 

Justice Sotomayor, joined by Justices Breyer and Kagan, dis-
sented. In her view, the Establishment Clause is concerned about 
the appearance of a violation, so, rather than limiting the inquiry 
to the three instances for which Kennedy was put on leave, the 
Court should have taken into consideration all facts and circum-
stances leading to his termination to assess whether a reasonable 
observer would think that a government entity is facilitating reli-
gious practice. In her telling, “this case is not about the limits on 
an individual’s ability to engage in private prayer at work,” but 
“whether a school district is required to allow one of its employees 
to incorporate a public, commu nicative display of the employee’s 
personal religious beliefs into a school event, where that display is 
recognizable as part of a longstanding practice of the employee 
ministering religion to students as the public watched.” Given 
Kennedy’s long tradition of leading religious activity with the team 
and the public’s awareness of that practice, Kennedy’s actions after 
those three games in October 2015 would likely be seen as the 

school’s facilitation of religion.  
Sotomayor also expressed 

concern that players might 
have felt coerced into partici-
pating in Kennedy’s religious 
practices (though again, none 
participated). Ultimately, said 
Justice Sotomayor, the Court 
“set[] the Establishment Clause 
to the side” and devoted its 
attention to the Free Exercise 
and Free Speech Clauses. It 
underplayed the tension 
between the Free Exercise and Establishment Clauses and 
ignored circumstances where the two might conflict, to be 
resolved only by highly factual case-by-case balancing. The deci-
sion here, she said, constitutes a blanket ruling that ignores the 
Establishment Clause altogether. 

 
RLUIPA SECURES A RIGHT TO LAYING-ON-OF-HANDS 
AND AUDIBLE PRAYER DURING EXECUTION 

The Religious Land Use and Institutionalized Persons Act 
(RLUIPA) requires that, as a condition of accepting federal grants, 
state prisons may not substantially burden a prisoner’s exercise of 
sincerely held religious beliefs unless that burden is narrowly tai-
lored to advance a compelling government interest. Prisoners, 
who may sue directly under RLUIPA, frequently invoke its protec-
tion to ensure access to Kosher or Hillel diets or to secure oppor-
tunities for communal worship. This Term, in Ramirez v. Collier, 
No. 21-5592, the Court held that RLUIPA applies in the death 
chamber to protect a condemned prisoner’s right to be prayed 
over and touched by a worship leader at the moment of execu-
tion.  

A Texas court sentenced John Ramirez to death for murder 
during a robbery where the loot totaled $1.25. After appeals and 
various procedural delays, Texas set an execution date. Ramirez 
requested that his spiritual advisor be allowed to “lay hands” on 
and “pray over” him in the execution chamber while the execu-
tion is taking place. His pastor, “who has ministered to Ramirez 
for four years, agrees that prayer accompanied by touch is a ‘sig-
nificant part of our faith tradition as Baptists.’” Texas said it would 
permit the pastor to be in the chamber but refused the requests 
for audible prayer and touching. The Court stayed the execution 
while it considered the matter. 

Evaluating the RLUIPA claim, the Court, in an eight-justice 
majority opinion written by Chief Justice Roberts, ruled for 
Ramirez. It observed that Texas did “not dispute that any burden 
their policy imposes on [Petitioner’s] religious exercise is substan-
tial,” which meant that Texas had the burden to prove that refusal 
to accommodate the exercise “both (1) furthers ‘a compelling gov-
ernmental interest,’ and (2) is the ‘least restrictive means of fur-
thering that compelling governmental interest.’” The latter stan-
dard—least restrictive means—is one of the toughest standards 
for governments to meet; yet, states typically receive substantial 
deference in how they undertake executions. Not here, where the 
state had to prove not merely a compelling general interest, but 
also a compelling interest in specific application to this prisoner. 
While the Court found a compelling government interest in 
“monitoring an execution and responding effectively during any 
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potential emergency,” “prevent-
ing disruptions of any sort and 
maintaining solemnity and deco-
rum in the execution chamber,” 
and avoiding further emotional 
trauma to the victim’s family 
members, the suggestion of 
threat to these interests here was 
mere “conjecture.” A long history 
whereby states and the federal 

government have permitted clergy to engage in audible prayer 
near the prisoner at the moment of execution suggests the possi-
bility of accommodation. 

Further, the Court observed that “there appear to be less 
restrictive ways to handle any concerns,” such as reasonable 
restrictions on the volume of audible prayer, requiring silence at 
specific moments during the execution to read the death warrant 
or monitor the prisoner’s vital signs, and subjecting religious advi-
sors to immediate removal and prosecution if they cause a distur-
bance. Texas already allows spiritual advisors in the execution 
chamber, the Court said, so it did not “see how letting the spiri-
tual advisor stand slightly closer” and reach out to touch “a part 
of the prisoner’s body well away from the site of any IV line” 
would create a materially greater threat to anyone’s safety. 
Through appropriate training and planning, the Court said, Texas 
could ameliorate any risks posed by the pastor’s closer proximity 
to and contact with the prisoner. That said, the Court reviewed 
the case at the preliminary injunction phase, so Texas could, on 
remand, attempt to marshal additional proof that is policies are 
narrowly tailored for Ramirez. Of course, “such proceedings 
might also contribute to further delay in carrying out the sen-
tence. The state will have to deter mine where its interest lies in 
going forward.” 

Justice Thomas dissented on the grounds that Ramirez had 
failed to exhaust his administrative remedies before filing his 
RLUIPA claim and had engaged in repeated inequitable conduct 
to delay his execution. Ramirez has a history of using last-minute 
demands for stays of execution on various grounds, none of 
which ultimately merited relief. Further, Ramirez’s litigation posi-
tion shifted as the case went along—first demanding a religious 
advisor in the chamber who need not touch him, then (when 
Texas agreed to that) demanding touching. All of that, in Justice 
Thomas’s view, revealed that Ramirez’s religious exercise claims 
were insincere and made for delay. In addition, as the case is about 
equity, the Court should have given more weight to the interests 
of the state and the victim’s family in finally carrying out the exe-
cution, with 18 years having passed since Ramirez committed his 
crime. The Court, he concluded, “grants equitable relief for a 
demonstrably abusive and insincere claim filed by a prisoner with 
an established history of seek ing unjustified delay, harming the 
State and Ramirez’s vic tims in the process.” 

 
FREE SPEECH (BUT ALSO MORE RELIGIOUS EXERCISE) 
 
UNANIMOUS COURT SAYS TO LET THE CHRISTIAN 
FLAG FLY   

Just as a public school cannot prevent a football coach from 
praying at the fifty-yard-line, a city cannot prevent a Christian 
group from flying a religion-themed flag as part of a public forum 

program—so said a unanimous Court in Shurtleff v. City of Boston, 
No. 20-1800.  

Three flag poles stand outside Boston City Hall, one for the 
American flag, one for the Massachusetts flag, and one for the City 
of Boston flag. When a private group is using the plaza near City 
Hall’s entrance, the city of Boston offers that group the opportu-
nity to replace the city’s flag with the group’s flag of choice. The 
pole has featured flags of foreign countries, a community bank, 
and the Pride Flag, to name a few. Between 2005 and 2017, city 
officials approved 50 unique flags at 284 ceremonies. The city had 
never declined an application to fly a flag. However, when Harold 
Shurtleff and a group called Camp Constitution submitted a 
request to fly a Christian flag during its event on the plaza the city 
denied the request. The city would permit the event on the plaza, 
though it would include clergy speakers and “commemorate the 
civic and social contributions of the Christian community,” but 
not the Christian flag, which included a cross.  

The city denied the flag permit ostensibly out of concern for 
violating the Establishment Clause because, in its view, “raising 
the flag would express government speech.” As Shurtleff’s ensuing 
First Amendment challenge made its way through the lower 
courts, Boston prevailed on the theory that the decision whether 
to permit a flag was government speech, such that Camp Consti-
tution had no First Amendment right at stake. 

The critical inquiry for the Supreme Court, then, was the 
nature of the flag-flying speech at stake. In an opinion for six jus-
tices written by Justice Breyer, the Court principally considered 
three factors: the history of the expression at issue; the public’s 
likely perception as to the identity of the speaker; and “the extent 
to which the government has actively shaped or controlled the 
expression.” History, the Court found, tilts in Boston’s favor both 
because flags traditionally symbolize seats of authority and 
because Boston has a tradition of flying its own flag over City Hall. 
The second (identity-of-speaker) consideration was not determi-
native because passersby were just as likely to correlate a tempo-
rary flag with the private party gathered at the plaza as they with 
the city. Critically, however, Boston had not usually attempted to 
“shape or control” the expression of groups on the plaza; indeed, 
Boston never turned down any prior flag applications or estab-
lished policies or guidance as to what flags were inappropriate. It 
represented to the public that it sought “to accommodate all 
applicants” wishing to hold events and fly flags on the plaza’s 
“public forum.” And it had no policies or guidance in place con-
cerning messages that could or could not be communicated by 
applicants or their flags. Consequently, the flags constituted pri-
vate speech, not government speech, so denying Shurtleff and 
Camp Constitution the opportunity to fly a Christian flag because 
of the religious viewpoint it symbolizes violated the Free Speech 
Clause.  

Justice Alito concurred in the judgment, but wrote a separate 
opinion joined by Justices Thomas and Gorsuch. While agreeing 
that Boston violated Shurtleff’s free speech rights, Justice Alito 
rejected “the triad of factors” embraced by the Court (i.e., govern-
ment control, history, public perception), which, in his view, 
“obscures the real question in government-speech cases: whether 
the government is speaking instead of regulating private expres-
sion.” Concerned that government-speech doctrine can become a 
tool for suppressing disfavored viewpoints, Alito said that “courts 
must focus on the identity of the speaker.” Both in this case and 
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in relevant precedents, said Alito, the Court failed to train its focus 
on that question.  

So, rather than simply ask in the abstract whether the govern-
ment has actively shaped or controlled expression, courts should 
be asking whether, in exercising such control, government has 
acted as speaker or as censor: “Censorship is not made constitu-
tional by aggressive and di rect application.” And the ease with 
which the Court dispensed with its historical inquiry in this case 
illustrates the limited utility of that inquiry—what matters is not 
what the form of speech usually signifies, but what the speech in 
the present case signifies. Finally, asking about public perception 
is ill-advised because the likelihood of misattribution should not 
license greater government censorship of private speech.  Overall, 
said Justice Alito, the Court’s “factorized approach” “allows gov-
ernments to exploit public expectations to mask censorship.” 

As a replacement test for whether regulated speech is govern-
ment speech, Justice Alito would ask only whether “a government 
purposefully expresses a message of its own through persons 
authorized to speak on its behalf, and in doing so, does not rely 
on a means that abridges private speech.” Indeed, such a test fully 
explains the results of precents applying government-speech doc-
trine, including where private individuals voluntarily assumed the 
role of conveying the government’s message and where govern-
ment merely facilitated or subsidized private speech. And here, 
while the City maintained an intention to use the flag-raising pro-
gram to express a government message of “support for ‘the diverse 
national heritage of the City’s population,’” its argument “is a 
transparent attempt to reverse engineer a governmental message 
from facts about the flag raisings that occurred.”  

Justice Gorsuch also filed a separate concurring opinion where, 
joined by Justice Thomas, he presaged his opinion in Kennedy, 
decided just over one month later, finally killing the Lemon test. 
The fundamental problem in this case, he said, is that the City of 
Boston used Lemon’s offshoot endorsement test to assess its First 
Amendment obligations. In short, he said, “to justify a policy that 
discriminated against religion, Boston sought to drag Lemon once 
more from its grave. It was a strategy as risky as it was unsound.” 
Warning government officials in similar positions: “This Court 
long ago interred Lemon, and it is past time for local officials and 
lower courts to let it lie.” 

 
DIFFERING RULES FOR OFF-PREMISES AND ON-
PREMISES SIGNS HELD CONTENT NEUTRAL   

Seven years ago, in Reed v. Town of Gilbert, 576 U.S. 155 
(2015), the Court shook up First Amendment doctrine governing 
content-neutral time, place, and manner laws when it rejected the 
long-accepted view that a speech-neutral justification was suffi-
cient to render a law content neutral. Instead, said the Court in 
that case, content neutrality had to be determined from the face 
of the regulation, and a regulation making facial content distinc-
tions would be subjected to strict scrutiny. The Court in Reed 
applied strict scrutiny to invalidate an ordinance that applied dif-
fering size and placement standards to nearly two-dozen cate-
gories of signs—and which effectively preferred non-commercial, 
ideological signs over others, such political campaign signs, com-
mercial signs, and event signs. This Term, in City of Austin v. Rea-
gan Nat’l Advertising of Austin, LLC, No. 20-1029, the Court was 
asked to apply that doctrine to a sign ordinance that favored on-
premises signs over off-premises signs. The Court deemed the 

ordinance to be content neutral.  
The City of Austin prohibits 

construction of any new “off-
premises sign,” i.e., a sign adver-
tising a business or other entity 
at another location. The code 
grandfathered existing signs, for 
which it allowed changes to the 
face of the sign but prohibited 
“change[s] to the method or 
technology used to convey a message.” Reagan, which owns bill-
boards around the country, wanted to change existing signs to 
digitized signs, but the city refused, so Reagan filed suit alleging 
that prohibiting digital off-premises signs but permitting digital 
on-premises signs violated the First Amendment. In its view, 
because one could not determine whether a sign was permitted 
without reading the content of the sign, the ordinance drew con-
tent-based distinctions subject to strict scrutiny. 

The Court, in a 6-3 decision, with a five-justice opinion by Jus-
tice Sotomayor, rejected that argument. The Court said that a rule 
saying regulation cannot be content neutral if it requires reading 
the sign at issue is “too extreme an interpretation of this Courts 
precedent.” Unlike Reed, where the regulations treated types of 
content differently, here, “a sign’s substantive message . . . is irrel-
evant to the application of the provisions.” While Reed said that 
some laws might implement content-based distinctions by regu-
lating speech according to “function or purpose,” Austin’s regula-
tions turned on sign location and not message. In other words, 
“the message on the sign matters only to the extent that it informs 
the sign’s relative location,” and regulating a sign’s “function or 
purpose” is permissible when such a regulation is not an attempt 
to “swap[] an obvious subject-matter distinction for a ‘function or 
purpose’ proxy.” According to the Court, because “[t]he on-/off-
premises distinction is . . . similar to ordinary time, place, or man-
ner restrictions,” strict scrutiny did not apply.  Otherwise, many 
of the Court’s First Amendment precedents permitting location-
based restrictions, including for charitable solicitations and resi-
dential picketing, would of doubtful validity. The Court 
remanded the case to the Fifth Circuit to determine in the first 
instance whether the sign regulation survives intermediate 
scrutiny.  

Justice Breyer concurred but argued that Reed was wrongly 
decided. “[T]he First Amendment [is] better served when judge-
made categories . . . are treated, not as bright-line rules, but 
instead as rules of thumb,” he said. Breyer would look instead at 
“whether a regulation at issue works harm to First Amendment 
interests that is disproportionate in light of the relevant regulatory 
objectives.” He deemed the Austin sign ordinance content neutral 
under either standard. 

Justice Alito concurred in the judgment but dissented in part. 
He observed that the plaintiff’s grandfathered “off-premises” signs 
were affected by Austin’s regulations only insofar as they could not 
become digital signs. In Alito’s view, “[t]he distinction between a 
digitized and non-digitized sign is not based on content, topic, or 
sub ject matter. Even if the message on a billboard were writ ten in 
a secret code, an observer would have no trouble de termining 
whether it had been digitized.” Yet, Justice Alito rejected the 
majority’s conclusion that ‘“the sign code provisions . . . do not 
discriminate’ on the basis of ‘the topic discussed or the idea or 

 Court Review - Volume 58 115

“. . .the Court was 
asked to apply 

[strict scrutiny] to 
a sig n ordinance 
that favored on-

premises over off-
premises signs.”



message expressed.’” Instead, “[t]he 
provisions defining on- and off-
premises signs clearly discriminate 
on those grounds, and at least as 
applied in some situations, strict 
scrutiny should be required,” he 
said. Permitting a coffee shop to 
post a sign advertising coffee but 
not a sign promoting “social or 
political matters,” he wrote, “consti-
tutes discrim ination on the basis of 
topic or subject matter.” Why that 
discrimination is irrelevant for the 
electronic sign restriction, Alito did 

not say. In contrast, Justice Thomas, joined by Justices Gorsuch 
and Barrett, dissented all the way down, precisely because the reg-
ulations discriminate against off-site content without a compelling 
reason.  

 
LIMITING THE SOURCES FOR REPAYING A  
CANDIDATE’S LOAN TO HIS OWN CAMPAIGN  
CONSTITUTES AN UNJUSTIFIED BURDEN ON  
POLITICAL SPEECH  

Candidates for federal office may fund their campaigns 
through an unlimited amount of their own money. A candidates’ 
campaign, a separate legal entity, can borrow an unlimited 
amount from third-party lenders or from the candidate and 
receive individual contributions subject to statutory caps. Cam-
paigns may continue to receive contributions after election day 
strictly to repay campaign debts. Section 304 of the Bipartisan 
Campaign Reform Act (sometimes referred to as McCain-Fein-
gold) limits the use of post-election contributions. A candidate’s 
loan to his campaign may not be repaid more than $250,000 from 
post-election contributions. The FEC promulgated several regula-
tions to enforce section 304, including by requiring that any 
repayment exceeding $250,000 be done within 20 days of the 
election using only pre-election funds. 11 C.F.R. § 116.11(c)(2)). 
In Federal Elections Commission v. Cruz, No. 21-12, the Court 
invalidated these restrictions under the First Amendment. 

Prior to election day 2018, Ted Cruz loaned $260,000 to his 
U.S. Senate campaign—one of the most expensive in history. By 
election day, his campaign accrued approximately $340,000 of 
debt. The campaign began repaying Cruz after the 20-day win-
dow closed, meaning that, under the FEC rule, $10,000 of his 
personal loans (the excess over $250,000) would remain unpaid. 
Cruz and his campaign sued the FEC alleging section 304 and its 
implementing regulation violate the First Amendment. 

In a six-justice majority opinion written by Chief Justice 
Roberts, the Court described Section 304’s restrictions as a deter-
rent to candidate loans that creates a barrier to entry for some can-
didates and reduces the amount of core political speech. It then 
rejected FEC’s anti-corruption justification, namely, that “post-
election contributions are par ticularly troubling because the con-
tributor will know—not merely hope—that the recipient, having 
prevailed, will be in a position to do him some good.”  

One problem is that the loan-repayment limitation was yet 
another “prophylaxis-upon-prophylaxis” approach to campaign 
finance limits—individual contributions already being limited 
and publicly disclosed in the name of preventing corruption (or 

its appearance). Another is that FEC could not identify a single 
case of quid-pro-quo corruption occasioned by post-election 
loans. Media reports on the theoretical risks of candidate loans 
were insufficient. Besides, those reports merely hypothesized 
about donors using post-election contributions to leverage “influ-
ence or access,” the limitation of which is not a legitimate objec-
tive in a democracy that depends for proper functioning on influ-
ence and access. The Court was similarly unimpressed with the 
Government’s production of various polls, articles, and statements 
from Members of Congress to support the claim that Section 304 
reduces the appearance of corruption. Again, the sources could 
not distinguish between mere influence and access and actual 
quid-pro-quo corruption, and with such blurred lines the First 
Amendment favors more money and more speech, not less. 
Besides, some evidence suggested that the loan repayment restric-
tion was a means of protecting incumbents from self-financed 
upstart candidates.  

Finally, the Court dismissed any comparison between “gifts” to 
candidates and post-election contributions. Gifts to Senators, 
unlike campaign contributions, are limited to $250, but everyone 
agrees the $2,900 contribution limit applies to post-election 
donations. And repayment of a loan, unlike a gift “could only 
arguably enrich the candidate if the candidate does not otherwise 
expect to be repaid.” The Court declined to give deference to Con-
gress’s legislative judgment on that score—particularly in view of 
the incumbent-protection tendencies of campaign-finance limits.  

Justice Kagan, joined by Justices Breyer and Sotomayor, dis-
sented. In her view, “Section 304 ‘entails only a marginal restric-
tion’ on speech because it regulates contributions alone,” adding 
that “every contribution regulation has some kind of indirect 
effect on electoral speech, and we have understood them to 
impose only minimal burdens.” Section 304 is not a direct regu-
lation on speech because it does not regulate how much a candi-
date can lend his campaign or the amount a candidate can spend 
“for expression.”  

 As to Section 302’s justifications, Justice Kagan states that 
“[p]reventing quid pro quo corruption or its appearance is a com-
pelling interest by any measure.” By regulating how candidate 
loans can be repaid using post-election contributions, Section 304 
addresses the “special danger” of donors contributing directly to a 
candidate’s pockets. Justice Kagan dismisses the Court’s claim that 
repayment using post-election contributions does not enrich the 
candidate, stating that repayment results in “significant financial 
gain to the officeholder, courtesy of donors,” and that “post-elec-
tion donations reflect an expectation of payback from the recipi-
ent.” And where the Court sees candidates confident in repay-
ment of personal loans, Kagan see vulnerability:  “A candidate 
with a loan outstanding has plenty of reason to feel anxious—and 
to see the loan’s repayment as a gratitude-inducing personal ben-
efit. The donor takes him off a sharp hook.” But even if the major-
ity is right that a candidate will be confident of repayment from 
the get-go, “he may have that confidence exactly because he 
knows that a raft of lob byists will be eager to pay for political ben-
efits. And with his bank account depleted, he has a great tempta-
tion to per form his part in such an exchange.” 

In response to the meager evidence cited by the Court, Kagan 
contends that “[t]he common sense of Section 304—the obvious-
ness of the theory behind it—lessens the need for the Govern-
ment to identify past cases of quid pro quo corruption involving 
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can didate loan repayments.” Even so, she concludes that “the 
Government and its amici have marshalled significant evidence 
showing that the loan repayments Section 304 targets have exactly 
the danger Congress thought,” such that “Section 304 prevents . . 
. corruption, at barely discernable cost to First Amendment free-
doms.”    

 
CIVIL RIGHTS: CLAIMS, REMEDIES, AND IMMUNITIES 
 
FAILURE TO READ MIRANDA WARNINGS DOES NOT 
PROVIDE A BASIS FOR A § 1983 CLAIM  

We all know that failing to read Miranda warnings before a cus-
todial interrogation renders any resulting incriminating state-
ments involuntary and inadmissible at trial. But does a failure to 
Mirandize thereby constitute a violation of the suspect’s Fifth 
Amendment rights susceptible to a claim for damages under 42 
U.S.C. § 1983? In Vega v. Tekoh, No. 21-499, the Court said no.   

Responding to reports that Terence Tekoh, a nurse assistant at 
a Los Angeles medical center, had sexually assaulted a female 
patient, Deputy Sheriff Carolos Vega Vega questioned Tekoh at 
length without informing Tekoh of his Miranda rights. Tekoh 
eventually provided a written statement apologizing for inappro-
priately touching a patient. Tekoh was arrested and prosecuted for 
the assault. During is two criminal trials, two different judges 
ruled that Tekoh was never in custody and permitted the confes-
sion as evidence. The second trial resulted in an acquittal.  

Following the two criminal trials, Tekoh sued Vega and others 
under 42 U.S.C. § 1983 seeking damages for violating his Fifth 
Amendment right against compelled self-incrimination. The case 
went to trial, and Tekoh asked the court to instruct the jury that 
Vega violated his Fifth Amendment rights if (1) Vega took a state-
ment from Tekoh in violation of Miranda and (2) used that state-
ment against Tekoh at trial. The court refused that instruction on 
the grounds that Miranda is a “prophylactic rule,” and not a free-
standing constitutional boundary. The jury rejected Tekoh’s claim 
under a broader “totality of circumstances instruction, but the 
Ninth Circuit reversed and remanded for trial on the theory that 
use of an un-Mirandized statement at a criminal trial could serve 
as the basis of a § 1983 claim.  

In a 6-3 opinion by Justice Alito, the Supreme Court rejected 
that rationale. Miranda was clear that a violation of its prescribed 
rules was not tantamount to a violation of an individual’s Fifth 
Amendment rights. Rather, it prescribed “prophylactic” rules to 
protect Fifth Amendment rights, and the Court has consistently 
referred to it as such. Indeed, the rule has not provided a bright-
line test. It has remained flexible since its adoption, occasionally 
requiring a cost-benefit analysis when extended to new circum-
stances. At all times, though, the “fruits” of an un-Mirandized 
statement could be admitted at trial even as the “fruits” of a sub-
stantive Fifth Amendment violation could not, which illustrates a 
meaningful difference. Furthermore, even if one generally con-
cedes that Miranda equals “law” of the United States that might 
nominally fall within the ambit of Section 1983 (even if not as a 
substantive Fifth Amendment standard), the benefits of permit-
ting a Section 1983 do not outweigh the costs. A cause of action 
under § 1983 for failure to Mirandize adds little deterrent value, 
complicates judicial economy, and presents numerous procedural 
issues—not least of which is that federal courts would likely be 
called upon to second-guess state-court resolution of Miranda 

claims. Thus, the violation of 
the Miranda rules does not pro-
vide a valid basis for a § 1983 
claim. 

Justice Kagan, joined by Jus-
tices Breyer and Sotomayor, dis-
sented on the grounds that a 
right enforceable via Section 
1983 is anything that creates 
specific obligations on a govern-
mental unit that an individual 
may ask the judiciary to enforce. Miranda sets forth a constitu-
tional rule that grants a corresponding right: if the police fail to 
provide Miranda warnings to a suspect before interrogation, the 
suspect is entitled to have any resulting confession excluded from 
trial. In her view, it follows that failure to provide Miranda warn-
ings is actionable under Section 1983. 

 
SMUGGLER’S INN BLUES:  NO DAMAGES CLAIM 
AGAINST A BORDER PATROL AGENT FOR EXCESSIVE-
FORCE, OR AGAINST ANYONE FOR FIRST  
AMENDMENT RETALIATION 

Just over a half century ago, in Bivens v. Six Unknown Fed. Nar-
cotics Agents, 403 U.S. 388 (1971), the Court announced that, 
despite the lack of any congressional authorization to sue federal 
agents for violating one’s constitutional rights, it would create 
such claims for limited circumstances. Since then, it has permit-
ted such claims where federal law enforcement applied excessive 
force under the Fourth Amendment, where a congressional 
staffer claimed sex discrimination in violation of the Fifth 
Amendment, and where a prisoner claimed insufficient care 
under the Eighth Amendment. But the most recent of those was 
over forty years ago, and more recently the Court has gown 
highly skeptical of Bivens out of concern that creating damages 
claims usurps legislative authority. Rather than overturn Bivens, 
however, the Court has narrowed the circumstances where plain-
tiffs may assert Bivens claims in “new contexts.” The Court has 
articulated the test in various ways—e.g., whether “special fac-
tors” counsel hesitation in creating a claim or whether the court 
finds a “reason to pause” before doing so. In Egbert v. Boule, No. 
21-147, the Court rejected a Bivens excessive-force claim against 
a Border Patrol Agent and any sort of Bivens First Amendment 
retaliation claim, reducing the inquiry to “whether there is any 
reason to think that Congress might be better equipped to create 
a damages remedy.” 

Robert Boule lives directly on the border of the U.S. and 
Canada, where he owns the “Smuggler’s Inn.” Boule served as a 
confidential informant for the federal government and has helped 
federal agents seize shipments of various illegal drugs coming 
across the border through his inn. To make money, Boule would 
intentionally shuttle miscreants to the border—in a vehicle bear-
ing the license plate “SMUGLER” no less—and lodge them at his 
inn while informing federal agents, including Erik Egbert, of his 
clients’ activities. In this case, Boule informed Egbert of a Turkish 
national flying from New York to Seattle that Boule would shuttle 
from the airport to Smuggler’s Inn. Egbert saw Boule’s car return 
home, suspected the Turkish national was in the car, and 
approached the inn to make inquiries. Boule, however, told 
Egbert to leave his property, which prompted Egbert to pick Boule 
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up and slam him against the car 
before throwing him to the ground. 
Egbert then checked the Turkish 
national and confirmed his paper-
work was in order.  

Boule complained to Egbert’s 
supervisor, alleging excessive force. 
He also filed an administrative 
claim with Border Patrol under the 
Federal Tort Claims Act. Both com-
plaints yielded findings of no 

wrongdoing. Boule then claimed Egbert retaliated by reporting his 
SMUGLER license plate for illegal conduct and by triggering an 
IRS audit of Boule. Invoking Bivens, Boule sued Egbert for exces-
sive force and retaliation.  

In an opinion written by Justice Thomas and joined by four 
others, the Court rejected the claims. First, though the claim in 
this case, like the one in Bivens itself, alleged excessive force 
against a federal law enforcement official, Boule’s claim amounted 
to a “new context” because it named a Border Patrol Agent, rather 
than an FBI agent, as defendant. According to the Court, “While 
Bivens and this case do involve similar allega tions of excessive 
force,” such “superficial similarities are not enough to support the 
judicial creation of a cause of action.” Here, given the role of a Bor-
der Patrol Agent, Boule’s claim carried “national security implica-
tions.” Besides, “Bivens never meaningfully undertook” the “spe-
cial-factors inquiry.” Here, furthermore, Congress is better situ-
ated to create remedies given such border-security concerns—and 
indeed has already provided the process for submitting adminis-
trative complaints and initiating administrative investigations of 
accused officers. Finally, no Bivens action is available for claims of 
retaliation in violation of the First Amendment. Again, Congress 
is better suited than the courts to provide a remedy, particularly 
because Bivens claims raise social costs (such as by inhibiting dis-
charge of law enforcement duties) and “[e]xtending Bivens to 
alleged First Amendment violations would pose an acute risk of 
increasing such costs.” Retaliation claims are easy to assert but 
challenging to litigate given the need to probe motives of govern-
ment officials. And if the Court’s Bivens precedents permitted sim-
ilar claims to proceed, they are largely irrelevant because they 
“predate[] our current approach.” 

If all of this sounds like general repudiation of Bivens, Justice 
Gorsuch agrees. Concurring in the judgment, he would consign 
Bivens to the stare decisis ash heap, writing Bivens crossed a line 
into judicial lawmaking that Court has been trying to “atone for” 
ever since. Instead of undoing Bivens piece-by-piece through case-
specific analysis—he asks, “[w]hen might a court ever be “better 
equipped” than the people’s elected representatives to weigh the 
“costs and benefits” of creating a cause of action?—the Court 
should overturn it. And because he “struggle[s] to see how this set 
of facts dif fers meaningfully from those in Bivens itself,” Gorsuch 
would “take the next step and acknowledge explicitly what the 
Court leaves barely implicit” and “forthrightly return the power to 
create new causes of action to the people’s representatives in Con-
gress.” 

Justice Sotomayor concurred in part and dissented in part. She 
concurred that the First Amendment retaliation claim fails, but 
only because it is unsupported by precedent, and not based on 
what she terms the Court’s “new test.” Sotomayor dissented from 

the Court’s Fourth Amendment holding, however, concluding 
that Boule’s claim does not present a new context and that no spe-
cial factors counsel against permitting a claim here. 

 
UNDER THE “FAVORABLE TERMINATION” RULE, A § 
1983 CLAIM FOR “MALICIOUS PROSECUTION” 
ACCRUES IF A PROSECUTION ENDS WITHOUT A  
CONVICTION  

In Heck v. Humphrey, 512 U.S. 477 (1994), the Court held that 
courts should decide when a Section 1983 claim accrues by 
analogizing the claim to a similar common-law tort, such as the 
torts of malicious prosecution or false arrest. There, the Court 
applied this approach to hold that a Section 1983 claim “for 
allegedly unconstitutional conviction or imprisonment, or for 
other harm caused by actions whose unlawfulness would render 
a conviction or sentence invalid” is analogous to a common-law 
malicious prosecution claim and thus does not accrue until “the 
conviction or sentence has been [invalidated].” Id. at 486–87. 
Ever since, the practice of analogizing 1983 claims to common-
law claims for the purpose of determining the accrual date has 
become so common that courts have confused common-law 
analogies with the constitutional claims themselves. In the pro-
cess many have adopted the elements of these common-law 
claims, including the rule that a Section 1983 “malicious prose-
cution” claim requires “affirmative indications of innocence to 
establish favorable termination,” which a mere dismissal of pros-
ecution fails to meet. In Thompson v. Clark, No. 20-659, the 
Supreme Court ruled that no such “affirmative indication of 
innocence” was required and that a § 1983 “malicious prosecu-
tion” claim accrues when the prosecution ends without convic-
tion—but real debate is over whether such a constitutional claim 
exists at all. 

Larry Thompson lived with his fiancée, sister-in-law, and baby. 
His sister-in-law was mentally ill and called the police alleging 
Thompson was sexually abusing the baby. When the police 
showed up, Thompson refused to let them in without a warrant. 
They entered anyway and Thompson resisted. Police handcuffed 
Thompson and took the child for examination, which yielded no 
signs of abuse. The prosecutor initially charged Thompson with 
obstructing governmental administration and resisting arrest, but 
later moved to dismiss the charges.  

Thompson sued under section 1983 and raised several, pur-
portedly separate, claims against the officers, which, owing to the 
confusion sown by Heck, he denominated using common-law 
(rather than constitutional) labels, including false arrest, mali-
cious prosecution, fabricated evidence, and unlawful entry. 
Applying the “affirmative innocence” rule, the district court 
granted judgment as a matter of law to the officers on the mali-
cious prosecution claim. It allowed the remaining claims to pro-
ceed to trial, but the jury ruled against Thompson on each. 
Thompson’s appeal thus focused on the “malicious prosecution” 
claim. In his view, the prosecutor’s dismissal of the charges against 
him constituted “favorable termination” giving rise to a valid 
claim. The Second Circuit ruled against Thompson, relying on 
precedents requiring “affirmative indication of innocence” as a 
necessary predicate for a malicious prosecution claim under sec-
tion 1983.  

The Supreme Court, in a 6-3 decision, reversed, with Justice 
Kavanaugh writing the majority opinion. As a starting point, the 
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majority opinion asserted that the Court’s precedents recognize a 
Fourth Amendment claim for malicious prosecution, citing 
Manuel v. Joliet, 580 U. S. 357, 363–364, 367–368 (2017), and 
Albright v. Oliver, 510 U. S. 266, 271 (1994) (plurality opinion); 
see also id., at 290–291 (Souter, J., concurring in judgment). 

Echoing Heck, the majority then explained the Court’s practice 
of looking to the elements of the most similar tort in 1871. 
Kavanaugh concluded that Thompson was asserting a violation of 
his Fourth Amendment rights through a claim comparable to the 
tort of malicious prosecution, which requires that “the prosecu-
tion ‘terminated in the acquittal or discharge of the accused.’” 
Under this standard, the Court observed, “[i]n most American 
courts . . . the favorable termination element of a malicious pros-
ecution claim was satisfied so long as the prosecution ended with-
out conviction.” The critical point was not the reason for the ter-
mination (such as innocence) but that the prosecution was ‘“ter-
minated, disposed of, or . . . at an end.’” Some courts even went 
so far to expressly say that acquittal or evidence of innocence were 
not required for favorable termination. Accordingly, Thompson 
had received “favorable termination” of his prosecution, and his 
malicious prosecution claim under § 1983 could proceed. Criti-
cally, however, the defendant officers “are still protected by the re -
quirement that the plaintiff show the absence of probable cause 
and by qualified immunity.” 

Justice Alito, joined by Justices Thomas and Gorsuch, dis-
sented. Justice Alito disagreed that the Fourth Amendment 
houses a “malicious prosecution” claim, saying, “the Fourth 
Amendment and malicious prosecution have almost nothing in 
common.” The Fourth Amendment is about seizure and does not 
protect against unreasonable “initiation of charges.” Indeed, one 
can file a valid Fourth Amendment claim for being improperly 
seized without ever being prosecuted. Likewise, one can file a 
malicious prosecution claim without ever being seized. And the 
plurality in Albright merely observed “that if any provision of the 
Constitution provided a home for Albright’s prosecu tion-without-
probable-cause claim, the Fourth Amendment was a better bet 
than the Fourteenth Amendment’s Due Process Clause.” Even at 
that, however, “the plurality did not conclude or even suggest that 
a prosecution-without-probable-cause claim could be brought 
under the Fourth Amendment.” Nor did the Court in Manuel have 
occasion to address that question because that plaintiff had 
alleged unlawful detention before trial. 

In Justice Alito’s view, the Court created a new hybrid tort with 
uncertain dimensions, apparently with the following elements 
(having no grounding in Fourth Amendment precedents): “(1) the 
defendant ‘initiat[ed]’charges against the plaintiff in a way that 
was ‘wrongful’ and ‘without proba ble cause,’ (2) the ‘malicious 
prosecution resulted in a sei zure of the plaintiff,’ and (3) the pros-
ecution must not have ended in conviction.” Most importantly, 
Justice Alito is concerned that the resulting claim for “wrongful ini-
tiation of charges” waters down the malice component of malicious 
prosecution, particularly since the Court “raises the possibility” 
that the new tort “may require nothing more than the absence of 
probable cause.” Linking this deficiency back to the original ques-
tion presented by the case, he asks, “if the Court’s new tort has 
nothing to do with malicious prosecution, what possible rea son 
can there be for borrowing that tort’s favorable-termi nation ele-
ment?” Justice Alito would have rejected the claim entirely. 
 

FEDERAL GRANT  
CONDITIONS ARE LIKE  
CONTRACTS, SO  
EMOTIONAL DISTRESS 
DAMAGES ARE NOT  
AVAILABLE REMEDIES 
UNLESS CONGRESS SO 
SPECIFIES  

Both the Rehabilitation Act of 
1973 and the Patient Protection 
and Affordable Care Act establish 
financial assistance programs that 
impose conditions of participation, including rules against dis-
crimination based on disability. And both statutes expressly per-
mit beneficiaries to sue participating facilities for violating those 
conditions, but the question remains as to what remedies are 
available. In Cummings v. Premier Rehab Keller, P.L.L.C., No. 20-
219, the Supreme Court ruled that, where Congress does not pro-
vide otherwise, remedies available in private actions to enforce 
federal spending conditions are limited by reference to the com-
mon law of contracts, which permitted recovery of economic 
harms, but not emotional distress damages.  

Jane Cummings is deaf and legally blind. She sought physical 
therapy from respondent Premier Rehab Keller and requested an 
American Sign Language interpreter at her appointments, which 
Premier Rehab declined to provide. Cummings sued for disability 
discrimination under the Rehabilitation Act and the Affordable 
Care Act, which govern recipients of federal benefits payments 
such as Premier Rahab. In her complaint, Cummings included a 
claim for emotional distress, which the lower courts concluded 
was not available under either law.  

In a 6-3 decision, with the majority opinion written by the 
Chief Justice, the Supreme Court affirmed. Spending power legis-
lation is “much in the nature of a contract,” which requires the 
consent of recipients, who “cannot ‘knowingly accept’ the deal 
with the Federal Government unless they ‘would clearly under-
stand . . . the obligations’ that would come along with doing so.” 
Spending conditions must ensure that the entity receiving federal 
funds has notice it will be liable for violating those conditions, and 
that “if Congress intends to impose a condition on the grant of fed-
eral moneys, it must do so unambiguously.” Using the contract 
analogy, a form of relief in a private action to enforce grant condi-
tions is appropriate only if the recipient has notice of “what sort of 
penalties might be on the table” in the event of breach. Here, both 
the Rehabilitation Act and the Affordable Care Act “are silent as to 
available remedies,” but federal funding recipients have notice of 
remedies traditionally available in breach of contract suits—reme-
dies that, per hornbook law, do not include emotional distress 
damages. Said the Court: “We therefore cannot treat federal fund-
ing recipients as having consented to be subject to damages for 
emotional distress. It follows that such damages are not recover-
able under the Spending Clause statutes we consider here.”  

The Court rejected arguments from various quarters (including 
Justice Breyer’s dissent) that emotional distress damages are some-
times available as a contract remedy under the “special rule that 
‘recovery for emotional disturbance’ is allowed in a particular cir-
cumstance” where emotional disturbance is a particularly likely 
result of the breach. The question, said the Court, is not whether 
the claimed remedy was ever available, but it was “traditionally” or 
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“generally” available in contract 
actions. It would be inconsistent, 
after all, to “treat funding recipi-
ents as on notice that they will 
face not only the usual remedies 
available . . . but also other 
unusual, even rare remedies.” 
Requiring funding recipients to 
know the contours of every con-
tract doctrine, “no matter how 
idiosyncratic or exceptional,” “has 
no place in our Spending Clause 

jurisprudence.” Such an approach would “push[] the notion of 
‘offer and acceptance’ past its breaking point” and force courts to 
search for implied remedies without restriction, removing a criti-
cal limitation on judicial authority.  

Justice Breyer, joined by Justices Sotomayor and Kagan, dis-
sented. While he agreed with the Court’s methodology of looking 
for common law contract remedies, Justice Breyer contended that 
“contracts analogous to these statutes did allow for recovery of 
emotional distress damages.” In his view, while emotional distress 
damages are generally not available for commercial contracts, they 
are available for contracts entered for nonpecuniary gain—mar-
riage, common carriers, innkeepers, and places of public resort. A 
“breach of promise not to discriminate” falls into the latter cate-
gory because the purpose of such a promise “is clearly nonpecu-
niary.” In fact, Justice Breyer states that the major and foreseeable 
harm incurred by a breach of a promise not to discriminate is 
emotional distress: “It is difficult to believe that prospective fund-
ing recipients would be unaware that intentional discrimination 
based on race, sex, or disability is particularly likely to cause emo-
tional suffering.” This is consistent, Justice Breyer writes, with the 
exception to the Restatement’s general rule barring recovery of 
emotional distress damages—that such damages are available 
when “the breach is such a kind that serious emotional disturbance was 
a particularly likely result.”  

 
UNDER “THE PLAN OF THE CONSTITUTIONAL  
CONVENTION,” CONGRESS MAY USE ITS POWER TO 
“RAISE AND SUPPORT ARMIES” TO ABROGATE STATES’ 
SOVEREIGN IMMUNITY 

In Torres v. TX Dep’t Public Safety, No. 20-603, the Court ruled 
5-4 that Congress may use its Article I war and defense powers to 
abrogate states’ sovereign immunity. This is but the latest stop on 
a weaving three-decade journey that began with broad holdings 
about congressional power, but has since degenerated into a series 
of exceptions, shifting standards of facial constitutional review, 
vague assessments of the “plan of the Constitutional convention” 
and examination of when a congressional power is “complete in 
itself.” This case reveals a debate over constitutional structure 
even more than history and text, and puts the Chief Justice and 
Justice Kavanaugh with the progressive wing of the Court. 

The broad story begins at common law, but for sake of brevity 
(don’t laugh) let’s pick up with Pennsylvania v. Union Gas Co., 491 
U.S. 1 (1989), where the Court, in a plurality opinion, said that 
Commerce Clause permits Congress to abrogate state sovereign 
immunity. Just seven years later, in Seminole Tribe of Florida v. 
Florida, 517 U.S. 44 (1996), it reversed course and held that Arti-
cle I powers—including the Commerce Clause but also powers 

over copyrights, patents, and other subjects—generally cannot 
support abrogation of states’ sovereign immunity. Those powers 
were subject to “the plan of the constitutional convention” 
whereby states retained sovereign immunity notwithstanding ces-
sion of power to the central government. The Court reaffirmed 
that conclusion in a few cases—including as to abrogation in state 
court, see Alden v. Maine, 527 U.S. 706 (1999)—and as to abroga-
tion under the Patent and Trademark Clause of Article I, see 
Florida Prepaid Post secondary Ed. Expense Bd. v. College Savings 
Bank, 527 U. S. 627 (1999).  

But the Court has since established exceptions, the shifting 
grounds for which are getting hard to follow. In Central Virginia 
Community College v. Katz, 546 U.S. 356 (2006), it held that Con-
gress can abrogate sovereign immunity from money damages 
actions brought in bankruptcy proceedings, even though the 
bankruptcy power is, like the Commerce Clause, an Article I 
power. Said the Court: “States agreed in the plan of the Conven-
tion not to assert any sovereign immunity defense they might 
have had in proceedings brought pursuant to the bankruptcy 
laws.” The Plan giveth, and the Plan taketh away. 

States have long wondered whether Katz, justified or not, was 
a class of one or portended some larger congressional power 
revanchism. Two years ago, in Allen v. Cooper, 140 S. Ct. 994 
(2020), the Court revisited whether the intellectual property pow-
ers authorize congressional abrogation of sovereign immunity, 
and stayed the course, confirming in a majority opinion by Justice 
Kagan that Katz was “good for one clause only.”  

Alas, that assurance did not last long. In October Term 2020, 
the Court, in PennEast Pipeline Co., LLC v. New Jersey, held that 
states do not have a sovereign immunity defense against private 
companies exercising the federal eminent domain power. As it did 
in Katz, the Court cited the “plan of the constitutional conven-
tion,” this time holding that states had consented to federal 
supremacy with respect to eminent domain, even when that 
power is delegated to a private entity under Congress’s Article I 
Commerce Clause powers. Now, in Torres, “the plan of the con-
vention” came back for more, this time to vindicate congressional 
abrogation of states’ sovereign immunity under the power to 
“raise and support Armies.”    

After the Vietnam War, Congress provided protections to 
returning soldiers under the Uniformed Services Employment 
and Reemployment Rights Act (USERRA). This act gave returning 
service members the right to reclaim former jobs with state 
employers and allows them to sue employers who refuse to 
accommodate them. Le Roy Torres served as a Texas State 
Trooper. He was deployed to Iraq where he developed constrictive 
bronchitis from exposure to toxic burn pits. Upon his return, the 
Texas Department of Public Safety refused to accommodate his 
condition and employ him in a different role. Torres sued in Texas 
state court arguing Texas violated USERRA, but Texas argued that 
the claim is barred by sovereign immunity and that Congress’s 
attempt to abrogate that immunity is invalid.  

The Court, in an opinion by Justice Breyer, rejected Texas’s sov-
ereign immunity defense and upheld the abrogation in USERRA. 
Citing PennEast, the Court asked “whether the federal power at 
issue is ‘complete in itself, and the States consented to the exercise 
of that power—in its entirety—in the plan of the Convention.’” 
Here, it concluded, Congress’s power to build and maintain 
armed forces is complete in itself—because the Constitution 
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war and defense 
powers to  

abrogate states’ 
sovereign  

immunity.”
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spells out war powers in broad phrases and divests the states of 
like powers—and the states consented to the exercise of that 
power at the Convention. 

The nature of state susceptibility to suit applied in Torres—i.e., 
whether its holding recognizes congressional abrogation or 
antecedent state waiver—is not entirely clear. On one hand, the 
Court links the “complete in itself” inquiry with the “plan of the con-
vention” inquiry, which is usually about abrogation. Yet it sets this 
case and PennEast apart from Katz, saying that “congressional abro-
gation is not the only means of subjecting States to suit. . . . States 
can also be sued if they have consented to suit in the plan of the 
Convention.” Other times it describes all three as instances of 
“waiver”: “A waiver pursuant to the plan of the Convention, as we 
found in PennEast and Katz, displaces the background principles of 
state sovereign immunity wherever those suits proceed”; and “[w]e 
recognize that waiver today, as we have before in PennEast and Katz.” 

Justice Kagan concurred, though she acknowledged that “our 
sovereign immunity decisions have not followed a straight line.” 
Where the majority’s rationale remained muddled, Kagan traced a 
careful distinction between “plan of the convention” analysis and 
“complete in itself” analysis. In Allen, where she authored the major-
ity opinion that “described Katz’s ‘plan of the Convention’ analysis 
as ‘good for one clause only’” she had “thought then that our prece -
dents had shut the door on further Article I exceptions to state sov-
ereign immunity.” Alas, “PennEast proved me wrong.” Yet, she said, 
PennEast was really about a new test—the “complete in itself” test—
which asks whether the states consented to federal control of some 
enumerated powers entirely, thereby waiving their sovereign immu-
nity. With USERRA, said Kagan, “the war powers—more than any 
other power, and surely more than eminent domain—were ‘com-
plete in themselves.’ They were given by the States, entirely and 
exclusively, to the Federal Government.” Accordingly, Congress 
may abrogate sovereign immunity using those powers. 

Justice Thomas, joined by Justices Alito, Gorsuch, and Barrett, 
dissented. Justice Thomas agreed that the case involves a “plan of 
Convention” inquiry but disagrees with the majority’s analysis. 
“Katz and Penn-East,” he said, “centered on whether or not the 
plan of the Conven tion—i.e., the Constitution itself—required 
States to sur render their sovereign immunity.” But those cases 
stand in contrast with “those that involve congres sional ‘abroga-
tion’ of state sovereign immunity,” which depend on statements 
from Congress, not the Constitution itself.  Still, “the line between 
‘plan-of-the-Convention waiver’ and ‘congres sional abrogation’ is 
a murky one,” he wrote, because “[b]oth inquiries ask the same 
basic question: whether Congress has authorized suit against a 
nonconsenting State” using valid authority. Here, he observed, 
“[t]he parties agree that this case involves only plan-of-the-Con-
vention waiver. Thus, the question presented is whether, in ratify-
ing the Constitution, the states surren dered their immunity in 
their own courts against private damages actions authorized by 
Congress’ war powers.” 

Here, he said, the majority stumbled. First, Congress amended 
USERRA in the wake of Seminole Tribe to provide that an action may 
only be brought ‘“in accordance with the laws of the State.”’ 38 U.S.C. 
§4323(b)(2). Such “laws of the State” presumably include laws that 
prohibit suit, he said. Yet because this case is about “plan-of-con-
vention” waiver, the real question is whether that text amounts to 
restoration of states’ choices over immunity, even if constitutional 
waiver applies in the first instance. The Court, said Justice Thomas, 

“breezes past USERRA’s language” and merely asserts that USERRA 
authorizes private litigation against state employers. 

Second, this case arose in state court, and the Court already 
concluded in Alden v. Maine that states had not consented in the 
“plan of the Convention” to “any congressionally created private 
damages suits in state court.” Critically, observed Justice Thomas, 
“[t]hat holding plainly applied to all Article I powers” and the 
Court “did not engage in a clause-by-clause parsing of Article I’s 
vari ous powers, nor did we even mention which Article I power” 
was at stake in Alden. Said Justice Thomas, “[t]he question that 
Alden answered plainly em braces the one that the Court answers 
today. And there is no serious dispute that Alden’s explicit holding 
is irrecon cilable with the Court’s holding here.” He observed that 
“[b]oth Katz and PennEast considered plan-of-the-Convention 
waivers appli cable to federal, not state, court,” which meant that 
neither decision “undermined Alden’s categorical hold ing.” 

Even apart from Alden, the test for plan-of-the-Convention 
cases, he said, is ‘“compelling evidence that the Founders thought 
such a surrender inherent in the constitutional compact.”’ No 
compelling evidence suggests the Founders saw such a surrender 
inherent Article I war powers. Additionally, constitutional history, 
structure, and precedent cut against the majority’s interpretation. 
According to Justice Thomas, states considered themselves fully 
sovereign nations at the time of the Founding. And he observes 
that, until the last two decades, the Court maintained that subject-
ing states to answer in private suits was an affront to sovereign 
dignity. He rejects the “complete-in-itself test” as a “contrivance” 
to avoid the implications of precedent through “a method that has 
the certainty and objectivity of a Rorschach test.” Ultimately, the 
majority’s “completeness” analysis amounts to saying that “a con -
gressional power to pre-empt state law alone demonstrates a 
State’s surrender of sovereign immunity,” a theory “foreclosed by 
Seminole Tribe” that “proves too much.” Harkening back to Penn-
sylvania v. Union Gas and other pre-Seminole Tribe precedents, Jus-
tice Thomas worries that the majority’s “completeness” analysis 
merely repackages the “discredited approach to sovereign immu-
nity” where the Court merely relied on the breadth of the com-
merce power to hold that states had yielded power over their sov-
ereign immunity to Congress.  

Revanchism, via “plan of the Convention” and “completeness,” 
may have arrived. 
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Neither Party, United States v. Tsarnaev, 142 S. Ct. 1024 (2022) (No. 
20-443). 

2. Id. at 5. In particular, the brief dismissed the all-too-common ques-
tion used to elicit venirepersons’ affirmation of impartiality with the 
following: “And a juror’s positive response to the question—‘can you 
be fair and impartial given what you have learned about this case?’—
is not reliable.” 

3. See Brittany L. Deitch, The Unconstitutionality of Criminal Jury Selec-
tion. 26 WM. & MARY BILL RTS. J. 1059 (2018). 
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11. Joel D. Lieberman & Bruce D. Sales, History and Overview of the Sci-
entific Jury Selection Process, in SCIENTIFIC JURY SELECTION 3 (2007). 

12. Observant readers will easily recognize the unintended irony of 
addressing impartiality via a biased or partisan perspective. 

13. This distinction needs to be clarified. Field research examines real-
world data from actual cases and investigates what really happens. 
Applied lab research systematically addresses questions that often 
cannot be observed in field research. It is applied to approximate 
real-world applications (e.g., juror-eligible community participants 
rather than college students). 

The American Bar Association (ABA) filed an amicus brief1 in 
the Boston Marathon bombing case that took direct aim at 
current jury selection procedures within the context of highly 

publicized capital trials. It strongly recommended that knowledge 
about the case, including pretrial publicity, be carefully investi-
gated. Moreover, the brief flatly stated that assertions of fairness 
and impartiality by venirepersons are “not reliable.”2  Is this true?  
What can social science tell us about the objectivity, truthfulness, 
and personal perspectives (e.g., biases or viewpoints) of potential 
jurors—in general, and on a case-by-case basis?  

It would be impossible to overestimate the importance of the 
validity of the jury selection process—in capital cases, or in any 
others—for the proper functioning and public acceptance of the 
American criminal justice system.  This process is not one that 
undergirds the pursuit of justice as much as it transcends it.3  
Whatever laypersons may make of the trappings and seemingly 
arcane rites of the legal profession, they cannot deny that the 
jury selection process functions as a literal reflection of the will 
of the people.4  Invested professionals must do everything 
within our power to ensure its objectivity, as well as its real and 
perceived legitimacy. 

Before delving into issues of impartiality, let us begin with a 
frank admission. Social science has sometimes been guilty of 
vastly overstating its research contributions to jury selection. 
More than a century ago, Hugo Münsterberg—often considered 

the father of forensic psychology—offered sweeping commen-
taries of juries and their selection.5 Now considered antiquated, 
his methods of detecting dishonest jurors sparked controversy—
even in his day—because their scientific basis was questionable 
and their conclusions were far over-reaching.6  

Beginning in the 1970s, social scientists have claimed victory 
on behalf of jury selection in some highly controversial cases, 
such as that of the Harrisburg Seven.7 Subsequently described as 
“scientific jury selection,” its empirical contributions may have 
promised much more than it delivered.8  Specifically, the results 
of “scientific jury selection” are highly variable and often 
modest,9 with the effectiveness of its methods remaining incon-
clusive.10 As a further complication, the “science” appears to have 
been downplayed as jury consultation became a financially dri-
ven, professional industry.11 Recognizing such over-statements 
are unhelpful and even harmful, our goal for this article is strive 
for objectivity in addressing impartiality.12  

Plainly speaking, what are the objective contributions of 
social science to the real-world jury selection process? On many 
issues, science may have little to contribute, and on those this 
article remains prudently silent. On others, science provides 
clearly stated knowledge based on field research and applied 
laboratory studies.13 

The three focused goals of this article are straightforward. First, 
some cherished assumptions concerning the effectiveness of time-
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mented with inclusions (e.g., age, citizenship, and fluency) and 
exclusions (e.g., felony conviction and disqualifying physical or 
mental condition). 

21. M-Turk studies are designed so that researchers have no identifying 
information, and subject payment is accomplished indirectly via a 
completely separate MTurk user account. 

22. In social science research, two terms are applied: denial is defined as 
the masking of true attitudes with neutral responses, whereas decep-
tion represents the false presentation of attitudes often adopting an 
opposite viewpoint (e.g., favoring death over life). 

23. Rogers et al., Capital Juror Questionnaires, supra note 14. 

honored methods of jury selection deserve close reexamination. 
Second, the forthrightness of venirepersons cannot universally be 
assumed. Like criminal attorneys on both sides of the bar, 
venirepersons have their own personal attitudes and viewpoints 
that shape their public presentations. Third, the nature of the 
inquiry (e.g., the type of questions asked) regarding juror eligibil-
ity may have profound effects on the degree of candor. Here, the 
good news is that questions about personal matters may be posed 
in written form, stressing differing points of view that are worded 
non-judgmentally and focused on the positive. 

 
SIX QUESTIONS TO CONSIDER 

The article is structured as a series of six probing questions 
about jury selection, which when feasible are addressed within 
the context of capital cases. For interested readers, several key 
studies by the current authors and others are readily available 
and provide much more in-depth knowledge.14 

 
ARE CURRENT METHODS OF JURY SELECTION (VOIR 
DIRE AND JUROR QUESTIONNAIRES) EFFECTIVE AT 
UNCOVERING BIASES THAT THREATEN IMPARTIAL-
ITY? 

Field research has convincingly demonstrated the ineffective-
ness of voir dire at assessing attitudes, including deeply held 
biases. The elegant simplicity of these studies is that they obtain 
actual voir dire transcripts and analyze them directly. In one clas-
sic study,15 over 2,000 questions and the concomitant responses 
from 10 trials were exhaustively reviewed. With only two excep-
tions, 99.9% of the questions evoked the expected, socially desir-
able response. In most instances, an affirmative “yes” was all that 
was required. Several studies have confirmed these results.16 Fur-
ther, simply emphasizing the need to be “fair and impartial” dur-
ing voir dire does very little to facilitate honest self-disclosure 
among prospective jurors.17 

In an example of highly relevant field research, Son18 exam-
ined the types of voir-dire questions used in 12 capital cases. The 
questions were not designed to elicit biases. Instead, the large 
majority of inquiries related to the death penalty were con-
structed to elicit affirmative responses, by asking leading ques-
tions or by offering only the desired response, while omitting 

other alternatives. Although this was likely unintentional, 
prospective jurors were essentially being shoe-horned into sup-
plying the desired answer. Commonsensically, biases cannot be 
ascertained when venirepersons are indirectly encouraged to 
reply with socially desirable responses. 

Rogers and his colleagues19 were able to test systematically the 
effectiveness of death-penalty questions at truthfully eliciting 
attitudes and biases. As applied lab research, two important steps 
were taken to increase its direct relevance to capital jury selec-
tion. First, the pertinent questions were adapted from capital jury 
questionnaires that had been used in 10 actual death-penalty 
cases. Second, participants were screened for their eligibility 
using federal juror eligibility guidelines.20 With complete 
anonymity,21 these potential jurors not only provided their own 
candid responses but also disclosed their willingness to falsify 
their responses if asked during voir dire, either to hide the truth 
or just outright lie.22  

Box 1 helps to illustrate truth and lies to a real-world capital 
juror questionnaire.23 Here are the responses to the sample item, 
“The death penalty is not used enough.” Almost 80% of Support-
Death participants are willing to hide the truth or lie, in stark 
comparison to Support-Life at 35%. It might be tempting to 
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BOX 1

Lie or Tell the Truth? Differences between Support-
Death and Support-Life Participants 
 
Sample Item: “The death penalty is not used enough.” 
 
Support-Death Participants 

• 21% Tell the truth 
• 41% Hide the truth (say something neutral) 
• 38% Lie (say something misleading) 

 
Support-Life Participants 

• 65% Tell the truth 
• 17% Hide the truth (say something neutral) 
• 18% Lie (say something misleading)
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families and friends would have started their law enforcement 
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34. Further to this point, a small number even denied their own past 
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jump to the conclusion that Support-Death persons just tend to 
lie more frequently regardless of the circumstances. That would 
be highly prejudicial and simply untrue. From a more nuanced 
perspective, Support-Death persons chose not to self-disclose 
when asked bluntly direct and likely stigmatizing questions. As 
we shall see later, however, Support-Death persons may evidence 
considerable candor when questions are sensitively presented. 

The bottom line is that relevant death-penalty items24 on 
actual capital juror questionnaires are conclusively ineffective. 
The results are strongly consistent when looking across three 
entirely separate samples of juror-eligible participants.25 In gen-
eral, these death-penalty questions failed to elicit the truth, at 
disheartening rates of about 75% to 80%. What about those with 
mixed views of the death penalty? Without adhering to a partic-
ular viewpoint (i.e., Support-Death and Support-Life), would 
they be more forthcoming? Quite to the contrary, their marked 
ambivalence had the opposite effect, resulting in the highest level 
of falsification. 

 
DOES THE SOLEMNITY OF THE LEGAL SETTING 
ENSURE CANDOR IN JURY SELECTION? 

“High-stakes settings” are situations that typically involved the 
use of impression management to achieve a desired outcome. 
Similar to field research on job applicants, a frequently analyzed 
population for impression management,26 attorneys involved in 
jury selection often respond to this particular high-stakes situa-
tion with efforts at ingratiation rather than candor.27 As discussed 
by Rogers and his colleagues,28 Fahringer29 provided astute 
insights more than four decades ago concerning the notion that 
“jury selection involves some guile on the part of lawyers.” Attor-
neys model deception for venirepersons: “We lie to them and 
they in turn to us; this is a bad beginning for a project designed 
to discover the truth.”30 

Field research—on criminal matters but not death penalty per 
se—has convincingly demonstrated that the procedures associated 
with jury selection in criminal courts provide no assurances regard-
ing the candor of prospective jurors. In reviewing 31 criminal trials, 
researchers31 found that non-capital voir dire was typically a rushed 

affair mostly lasting less than two hours, with limited input by 
counsel. Responses to common voir-dire questions often involved 
false denials. This point is clearly illustrated in Box 2. 

These findings from real-world criminal trials are disturbing 
for at least three distinct reasons. First, more than double the 
number of actual jurors opted for false denials over the truth dur-
ing voir dire.32 Second, their false denials appeared to be unde-
terred by the possibility of being “found out” via police reports or 
employment records.33 Third, these intentional deceptions went 
completely undetected during voir dire.34 

 False denials represent only one variation of response styles 
that are commonly referred to as “impression management.”35 
This term is often conceptualized generally as an intentional 
effort to achieve a desired objective within a particular context, 
such as found with jury selection. Impression management 
appears to be a key factor in venirepersons’ decisions to withhold 
information during voir dire. Clearly, the use of personally intru-
sive questions (e.g., past suicide attempts) may substantially con-
tribute to impression management.36 

Impression management during voir dire may also be moti-
vated by “evaluation anxiety.” Venirepersons may be motivated to 
provide deceptive responses because they fear negative judgment 
by others.37 Evaluation anxiety (i.e., fears of appearing unwor-
thy) can be contrasted with “social desirability” (i.e., a general 
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BOX 2

Two Examples of False Denials during Voir Dire by 
Impaneled Jurors 
 
1. Have you or any of your close family members or friends 

ever been a victim of a crime? 
a. Results: 27.8% more false denials than honest 

admissions. 
2. Have you or any of your close family members or friends 

ever been employed in law enforcement? 
a. Results: 23.6% more false denials than honest 

admissions.
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desire to appear more favorable than warranted). 
It might be tempting to find fault with prospective jurors for 

engaging in impression management. As already noted, however, 
attorneys actively engage in impression management and model 
this behavior during jury selection.38 What is their motivation? In 
part, attorneys engage in a type of impression management, specif-
ically “ingratiation,” which is often used to praise the efforts of 
venirepersons, individually or collectively.39 This tenuous premise 
suggests that the likeability of the attorney, as an extra-legal factor, 
may favorably influence jury decision making. Ingratiation may be 
experienced as excessive courtesy or feigned concern about 
venirepersons’ welfare.40 However, too much ingratiation is likely to 
backfire.41 Perhaps the most important lesson is that credibility 
matters,42 and that efforts to falsely influence may seriously put this 
in jeopardy.  

 
CAN JURORS SET ASIDE THEIR BELIEFS AND VIEW-
POINTS?  

As noted earlier, the seminal work of Seltzer and his col-
leagues on thirty-one real-world criminal trials speaks to endur-
ing beliefs that directly threaten foundational principles of jus-
tice.43 As good news, however, most jurors were knowledgeable 
regarding the burden of proof and presumption of innocence (see 
Box 3). For inaccuracies, however, Box 3 paints a very dismal 
picture. Because voir dire spectacularly failed (0% success), these 
jurors—ignorant of bedrock principles of justice—obviously 
lacked the requisite impartiality. It is deeply troubling that one-
third, or about four jurors in most felony criminal trials, wrongly 
believed that criminal defendants must prove their own inno-
cence. Other field research found an even higher percentage may 
suffer from this profound misconception.44 

Do we have any direct evidence that these fundamental errors 
affect juror decision making? Here, the data are limited, but 
clearly suggest the affirmative.45 In cases where the criminal 
defendant did not testify, nearly a third (31%) admitted it had an 
effect or at least some effect on their verdict.46 

Venirepersons are not expected to be completely devoid of 
biases or other personal viewpoints, but they are called upon to 
ignore these and thus to function impartially.  In Lockhart v. 

McCree,47 it was noted that each juror is expected to “lay aside 
his . . . opinion and render a verdict based on the evidence pre-
sented in court.” Rogers and his colleagues48 utilized the analogy 
of a toggle switch when addressing the facile notion that jurors 
could simply “neutralize emotionally bound beliefs with a mere 
click to the ‘off’ position.” It is simply not true. Biases, related to 
race49 and other issues, affect the memory and weight of evi-
dence, especially as the trial continues to increase each juror’s 
“cognitive load.”50 Are only jurors affected? In an applied labora-
tory study that involved sentencing, actual judges also tended to 
misremember false evidence as true.51  

Would instructions from judges help to rehabilitate jurors 
who hold biases and other preconceived viewpoints? Investiga-
tors using mock jurors found clear evidence of unintended con-
sequences.52 While such instructions were minimally effective, 
biased jurors did feel pressured by the judge regarding the ver-
dict. Even worse, unbiased jurors were negatively influenced and 
inadvertently biased by these instructions.53  

 
CAN QUESTIONS BE ASKED MORE SENSITIVELY TO 
ELICIT MORE CANDID RESPONSES? 

Blunt, excessively direct questions have consistently proven to 
be ineffective, as amply demonstrated (see Box 1). Instead, ques-
tions are needed that more tactfully ask about views of the death 
penalty and that can be answered easily in an affirmative 
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BOX 3

Beliefs of Actual Jurors about Burden of Proof and Pre-
sumption of Innocence  
Burden of proof 
    1. 65% correct 
    2. 35% incorrect 
    3.   0% success of voir dire at identifying wrong beliefs  
Presumption of innocence 
    1. 77% correct 
    2. 17% incorrect (i.e., presumed guilty at 50%) 
    3.   0% success of voir dire at identifying wrong beliefs



54. Rogers et al., Perspectives of Juror-Eligible Adults, supra note 14. 
55. Richard Rogers & Sara E. Hartigan, Juror Questionnaire of Values 

and Viewpoints (JQVV) (2000) (unpublished test) (on file with 
author). 

56. Rogers et al., Perspectives of Juror-Eligible Adults, supra note 14. 
57. Id.  
58. DELROY L. PAULHUS, PAULHUS DECEPTION SCALES (PDS): THE BALANCED 

INVENTORY OF DESIRABLE RESPONDING-7: USER’S MANUAL (1998). 
59. Rogers et al., Capital Juror Questionnaires, supra note 14. 
60. In creating a good impression, Support-Life falsely hid their negative 

views of the death penalty by more than 70%. 
61. Rogers et al., Perspectives of Juror-Eligible Adults, supra note 14. 
62. The pattern was much less pronounced regarding cynicism toward 

defense attorneys. 

manner.54 Here are two straightforward examples for Support-
Death and Support-Life perspectives: 

 
[Support-Death] The death penalty helps reduce the long-term 

suffering for families whose loved ones were victims of violent 
crimes. 

[Support-Life] Many defendants whose death sentences were 
overturned later became model inmates for the rest of their 
lives.   

 
Rather than being asked simplistically for the bottom line, 

venirepersons can express their levels of agreement with differing 
viewpoints. Clearly, answers in the affirmative to these questions 
are unlikely to be viewed as overtly stigmatizing. 

For criminal cases more generally, questions can also be asked 
that balance different viewpoints. Venirepersons may be highly 
critical of attorneys’ roles (prosecution or defense) in the criminal 
justice system. Here are two prime examples: 

 
[Prosecution] Prosecutors hold back information that possibly 

could clear the defendant. 
[Defense] Defense lawyers give in on one criminal case to get a 

better deal on another. 
 

These examples indicate explicit dissatisfaction with attorney 
conduct, which can be revealing. Attorneys and their consultants 
may wish to examine venirepersons’ relative levels of dissatisfac-
tion. For example, a particular venireperson may strongly ques-
tion the motivation and actions of defense attorneys far more 
than his or her prosecutorial counterparts. 

Researchers have developed55 and validated56 the Juror Ques-
tionnaire of Values and Viewpoints (JQVV) for use in criminal tri-
als. As just illustrated, it measures prosecution-related  and 
defense-related cynicism. Predictably, Support-Death persons were 
much more cynical about defense counsel, but surprisingly both 
groups were similarly cynical of prosecutors. Furthermore, Sup-
port-Death persons understandably had much more positive views 
about the fairness and accuracy of the criminal justice system and 
were far more willing to hold offenders responsible for their 
actions. 

Such results demonstrate a far-reaching paradox about death-
penalty views and the willingness to deceive.57 When asked very 
direct questions, Support-Death persons were far more likely to 
engage denial and deception with about half were willing to lie 
the clear majority of the time. When asked more nuanced ques-
tions from the JQVV, generally opposite results emerged. Sup-
port-Death persons showed only small to very small differences 
even when trying to make a good impression. In contrast, Sup-
port-Life persons evidenced less of a propensity to lie on direct 

questions but would be prepared to do so to make a positive 
impression. 

 
WHAT DO WE KNOW ABOUT VENIREPERSONS WHO 
POSE A HEIGHTENED RISK OF DENIALS AND DECEP-
TIONS? 

Researchers have confirmed the commonsensical notion that 
some persons are generally concerned about making a good 
impression in most social settings.58 What has not been known 
is whether persons generally high in positive impression manage-
ment would be likely to deny and deceive on juror question-
naires. For the purposes of this article, a supplementary analysis 
was conducted on past research.59 However, the results failed 
decisively to make that case. Instead, the willingness to lie when 
questioned in jury selection mostly appears to be situationally 
specific and not a stable attribute of certain persons.  

Support-Life persons, when responding on the JQVV with 
complete anonymity, revealed very strong and affirming reasons 
in opting for life over death for capital sentencing. When focused 
on making a good impression, however, the picture changed 
drastically with Support-Life persons even pretending to favor 
death slightly more than life. Prosecutors will justly be concerned 
about these deceptive practices by Support-Life persons that 
mask true views while faking their support for death.60 

Are there any indicators that can assist in potentially identify-
ing venirepersons attempting to make a good impression via 
denials and deceptions? Attorneys need to be cautioned that only 
one study has directly tackled this crucial issue. Rogers and his 
colleagues61 found the juror-eligible persons often pretended to 
have overly positive views of prosecutors62 when trying to make 
a good impression on juror questionnaires. When responding 
candidly, almost all persons—whether Support-Death or Sup-
port-Life—expressed major reservations about prosecutorial 
conduct. Box 4 provides three examples of cynicism about the 
prosecution. 

In general, the public varies substantially in whether they 
agree or disagree with these statements. In creating a good 
impression, however, about half of persons will falsely paint an 
overly positive view of prosecutors as faithfully serving justice 
without any personal motivations. In addition, Support-Life per-
sons seeking to make a good impression are apt to falsely express 
a high level of confidence in the judicial system (e.g., praising the 
accuracy of its verdicts across criminal cases). 

These patterns should be considered only initial indicators of 
when more focused questioning might be considered on voir 
dire. Nonetheless, such guidance should not be discarded lightly, 
given the critical importance of the process and the very real 
potential for life-altering consequences. 
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63. Seltzer, Venuti, & Lopes, supra note 31. 
64. Robert J. Cramer et al., A Mock Juror Investigation of Blame Attribution 

in the Punishment of Hate Crime Perpetrators, 37 INT’L J. L. & PSYCHI-
ATRY 551 (2014). 

65. This matter has been addressed more generally but not in the spe-
cific context of jury selection. See Lorraine Mazerolle et al., Shaping 
Citizen Perceptions of Police Legitimacy: A Randomized Field Trial of Pro-
cedural Justice, 51 CRIMINOLOGY 33 (2013). 

66. Robert J. Cramer, Desiree D. Adams, & Stanley L. Brodsky, Jury 
Selection in Child Sex Abuse Trials: A Case Analysis, 18 J. CHILD SEXUAL 
ABUSE 190 (2009). 

67. Marshall & Smith, supra note 37. 
68. Kovera, supra note 53. 
69. Catherine M. Grosso & Barbara O’Brien, Lawyers and Jurors: Interro-

gating Voir Dire Strategies by Analyzing Conversations, 16 J. EMPIRICAL 
LEGAL STUD. 515 (2019). 

70. Seltzer, supra note 9. 
71. Id. 
72. Id.  
73. See Id. As summarized in Box 3, not a single biased juror was iden-

tified during the customary voir dires. 

 
LOOKING FORWARD, WHAT RECOMMENDATIONS 
CAN BE MADE FOR IMPROVING CRIMINAL JURY 
SELECTION? 

Implement Juror Questionnaires on Polarizing or Disturbing 
Issues. Criminal courts may be reluctant to use valuable time on 
extended voir dire.63 Nonetheless, judges are likely to see the 
merits of juror questionnaires as a time-efficient method for 
addressing attitudes and biases that may seriously threaten the 
jury impartiality during the trial. Some issues are potentially 
polarizing, such as cases involving hate crimes64 or the legitimacy 
of police conduct.65 In addition, other issues may also be deeply 
disturbing to many venirepersons such as matters involving sex-
ual violence against children.66 In these cases, the use of stan-
dardized juror questionnaires can provide attorneys with valu-
able information to help guide their follow-up questions in a sen-
sitive way that reduces the “demand characteristics”67 (i.e., 
implicit expectations influencing behavior) placed on jurors in 
voir dire.68 

When juror questionnaires reveal potential issues, effective 
voir dire becomes the focused objective. It is recommended that 
open-ended questions be used (e.g., “Tell me more about …”) to 
help to illuminate a particular venireperson’s perspective. With 
reduced demand characteristics, questions during voir dire that 
encourage longer responses provide more insights into the 
venireperson’s thinking and emotions.69 When queried openly 
and non-judgmentally, other venirepersons—yet to be ques-
tioned—may become more reflective in their own thinking and 
subsequent responses. 

Taking the Challenge. This article began with a frank admission 
about the overreach of social science in its purported contribu-
tions to jury selection. Our goal is to encourage healthy skepti-
cism, but that is not enough. What truly is needed is constructive 
change. 

The proposal, “Taking the Challenge,” simply consists of two 
parts. Part 1 involves the administration of a juror questionnaire 

that asks about the specific case at issue. To identify potentially 
problematic jurors, two types of general questions are recom-
mended to identify possible deceptions. First, background ques-
tions should be asked about several items that are very suscepti-
ble to false denials when asked during voir dire70 (see Questions 
#1 to #4 in Box 5). An example would be the following: “Have 
you ever been the victim of a crime?” (Question #2) Second, 
venirepersons may have undisclosed biases that seriously 
threaten their impartiality as jurors.71 Questions based on field 
research are presented (see Questions #5 to #8 in Box 5). For 
example, consider the following: “If the defendant does not tes-
tify, can that be seen as evidence to convict?” 

For Part 2 of “Taking the Challenge,” put aside the juror ques-
tionnaires for a short time. Next, follow the usual protocol, such 
as asking group questions to the assembled venire. Record how 
many venirepersons step forward during this process either 
because of their backgrounds or their biases. 

What happens next is easy to anticipate. Responses to voir 
dire will then be compared to answers on juror questionnaires. 
Based on past field research with actual jurors,72 the large major-
ity will falsely deny.73 As already discussed, these venirepersons 
should not be blamed; they are responding to the strong demand 
characteristics in a very unfamiliar setting, where they are for-
mally asked to expose personal matters, such as their past victim-
ization or their private (yet deeply held) biases. 

What does “Taking the Challenge” accomplish? In the imme-
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BOX 4

Cynicism about the Prosecution 
 
1. Winning at all costs (e.g., fighting any admission of DNA 

evidence) 
2. Using their position to further their career (e.g., exploiting 

high-publicity cases for reelection) 
3. Engaging in selective prosecution (e.g., being reluctant to 

pursue domestic violence)

BOX 5

Embedded Questions to Cross-Check the Candor of 
Venirepersons 
 
A. Background  

1. Has someone close to you been the victim of a crime? 
2. Have you ever been the victim of a crime? 
3. Has someone close to you ever worked in law enforce-

ment? 
4. Have you ever worked in law enforcement? 
 

B. Biased beliefs 
1. As the trial starts, should I assume that there is a 50-50 

chance the defendant is guilty? 
2. If the defendant does not testify, can that be used as 

evidence to convict? 
3. If the defense does not call even on a single witness, 

can that be used as evidence of guilt?



74. Seltzer, supra note 9. 
75. The Capital Jury Project analyzed more than 300 actual death 

penalty cases. When the initial vote on sentencing was not lopsided, 
it was determined that the biased views of a single juror might make 
a 10 to 15% difference in whether the death sentence was imposed. 

76. Juror questionnaires are simply the beginning of the process. See 
Len Lecci & Bryan Myers, Individual Differences in Attitudes Relevant 
to Juror Decision Making: Development and Validation of the Pretrial 

Juror Attitude Questionnaire (PJAQ), 38 J. OF APPLIED SOC. PSYCHOL. 
2010 (2008). 

77. Id.  
78. Support-Life, as previously discussed, evidenced a strong propensity 

to mask their true views against the death penalty when attempting 
to make a positive impression. 

79. Anthony L. DeWitt, Detecting Deception During Voir Dire, 39 AM. J. 
TRIAL ADVOC. 25 (2015). 

diate term, jury selection will be improved for this particular 
case. Venirepersons can be probed gently about their inconsis-
tencies. In the long term, officers of the court may gain insights 
regarding the pervasive weaknesses of using highly abbreviated 
selection methods for attempting to ensure impartiality. Box 5 
provides eight sample questions to be embedded in juror ques-
tionnaires. As noted, variations of these questions have been used 
in actual juror selection.74 Instead of asking compound ques-
tions, these examples are simple and focused to provide clear, 
potentially verifiable responses.  

Consultations on Real-World Considerations. As acknowledged 
from the outset, basic laboratory research does not always trans-
fer easily to a particular case and its singular complexities. 
Instead, goals for consultation should be narrow in scope and 
reflect pragmatically achievable objectives. In a capital case, for 
instance, the removal of even a single juror with strong but 
undisclosed biases may be the key objective.75 

With completed juror questionnaires in hand for a pending 
case, a consultant may prove valuable in systematically evaluat-
ing patterns of responses than can reveal the particular view-
points of prospective jurors.76 On this point, the JQVV has two 
scales to examine proneness to convict and acquit. Although the 
review of individual items may be informative, it is likely that the 
relative weight given for the proneness to acquit or convict will 
be the most useful. For example, defense attorney prosecutors 
may be reasonably concerned about a venireperson strongly pre-
disposed to convict. As a result, the JQVV can provide a valuable 
but preliminary “snapshot” of individual venirepersons, yielding 
data that can be explored further during voir dire.77 From the 
prosecutor’s perspective, much higher ratings for acquit than 
convict will justifiably raise concerns about impartiality going 
against the prosecution’s case.78 The polar opposite may be true 
for the defense. 

The targeted focus of the current article differs fundamentally 
from the more general use of juror consultants with a partisan 
and private search for favorably disposed jurors. This traditional 
approach is sometimes marketed under the questionable rubric 
of “scientific jury selection.”  Instead, the narrowly focused appli-
cation described here emphasizes an open inquiry into juror 
responses that are equally available to both sides of the bar. With 
shared data, all involved professionals have an opportunity to 
evaluate venirepersons’ viewpoints, with or without consultants. 
 
CONCLUDING THOUGHTS 

Non-capital jury selection is typically characterized by its 
undue brevity and seeming lip service to constitutionally 
required impartiality. Current methods79 for detecting deceptive 
venirepersons have not been empirically tested and do not even 
address juror impartiality. This article focuses on small but 

achievable goals in attempting to elicit rather than suppress 
enduring biases so that counsel may make informed decisions 
during the jury-selection process. Such incremental steps—
although clearly imperfect—encourage and respect candor by 
venirepersons in seeking impartiality and fundamental fairness. 

 
 
 
 
 
 
 
 
 
 

Richard Rogers, Ph.D., ABPP, is a Regents Profes-
sor of Psychology at the University of North Texas, 
Denton. His past academic appointments include 
the University of Toronto and Rush University. In 
addition, Dr. Rogers serves as a forensic consultant 
for criminal and civil cases. A centerpiece of his 
research is the study of response styles, such as 
malingering and impression management, with 

more than 200 peer-reviewed articles. A recent initiative and the topic 
of this contribution involves undisclosed biases in jury selection. He 
can be reached at Richard.Rogers@unt.edu.  
 

Eric Y. Drogin, J.D., Ph.D., ABPP is a forensic psy -
chologist and attorney serving on the faculty of 
Harvard Medical School. He is the Affiliated Lead 
of Psycholegal Studies for the Psychiatry, Law, and 
Society Program at Brigham and Women’s Hospi -
tal in Boston, Massachusetts. Dr. Drogin’s multi -
disciplinary practice encompasses mental health 
law, expert witness testimony, and trial consulta -

tion. He can be reached at eyd@drogin.net.  
 
Sara E. Hartigan, Ph.D., is a Postdoctoral Fellow 
at the Office of Forensic Mental Health Services in 
Tacoma, Washington. She received her M.A. in 
forensic psychology from John Jay College of Crim-
inal Justice. Under the mentorship of Dr. Richard 
Rogers, she subsequently earned her M.S. and 
Ph.D. in clinical psychology at the University of 
North Texas. Dr. Hartigan’s primary research 

examines response styles and the validity of assessment measures in 
forensic settings. Recent research interests include jury selection and 
the role of juror attitudes in capital verdict decisions. She can be 
reached at Sarahartigan@my.unt.edu. 

128 Court Review - Volume 58 



 Court Review - Volume 58 129

AMERICAN JUDGES ASSOCIATION MIDYEAR CONFERENCE

For more information, go to http://amjudges.org/conferences.

By
 K

at
ie

 H
au

gl
an

d 
Bo

w
en

, W
ik

im
ed

ia
 C

om
m

on
s,

 C
C

 B
Y 

2.
0

2023 MIDYEAR CONFERENCE  SAN ANTONIO, TEXAS 
 

The AJA Midyear Conference will be held in San Antonio, Texas, April 13-15 
Save the date and be sure to check the AJA website later for more details.

AKITAERIESSID
REMITLICITAMA
TYPEAELEGYLOP

DRIVETHROUGH
IGETITTOPTEN
NEMOSCALYRENE
NETAMUSERASE

DEEPSOUTH
MAWRPANNETHY

PANECAMELTREE
ANNEALESSAYS
DOUBLECLUTCH
DWIEVIANOILOF
EATRETROPRADA
DRYTREKSETSEQ

 
 

WE WANT YOUR  
FEEDBACK. 

 
Have comments or suggestions  

for Court Review? 
 

Have a topic for us to cover? 
Want to contribute an article? 

Let us know: 
 

editors@courtreview.org 
 

LET’S KEEP TALKING

 
 

LET’S SEE YOUR COURTHOUSE! 
 

Court Review shows a courthouse on the cover  
of every issue. We welcome submissions from  

our members and readers, so please send a  
photo of your courthouse any time -  

we hope to use them all!  
 

Image files must be of resolution and dimensions  
sufficient to print 9” x 12” at 300 dpi. Files may  
be saved in uncompressed JPG or TIF formats.  
Do not send large files by email, file transfer  
instructions and other technical information  

can be discussed by contacting us at: 

editors@courtreview.org 

PHOTOGRAPHERS!

Answers to Crossword 
from page 141

http://amjudges.org/conferences
https://commons.wikimedia.org/w/index.php?curid=88728518
http://editors@courtreview.org
http://editors@courtreview.org


Footnotes 
1. As of January 2022, the Innocence Project reports that 69% of the 

375 DNA exonerations have involved mistaken eyewitness identifi-
cations. Eyewitness Identification Reform, INNOCENCE PROJECT, 
https://innocenceproject.org/eyewitness-identification-reform/ (last 
visited July 10, 2022). 

2. Steven E. Clark, A Re-examination of the Effects of Biased Lineup 
Instructions in Eyewitness Identification, 29 L. & HUM. BEHAV. 395 
(2005); Nancy M. Steblay, Social Influence in Eyewitness Recall: A 
Meta-Analytic Review of Lineup Instruction Effects, 21 L. & HUM. 
BEHAV. 283 (1997). 

3. Ryan J. Fitzgerald et al., The Effect of Suspect-Filler Similarity on Eye-
witness Identification Decisions: A Meta-Analysis, 19 PSYCHOL. PUB. 
POL’Y & L. 151 (2013); Steve D. Charman et al., The Dud Effect: 
Adding Highly Dissimilar Fillers Increases Confidence in Lineup Identifi-
cations, 35 L. & HUM. BEHAV. 479 (2011).  

4. Margaret Bull Kovera & Andrew J. Evelo, The Case for Double-Blind 
Lineup Administration, 23 PSYCHOL. PUB. POL’Y & L. 421 (2017); 
Nancy M. Steblay et al., The Eyewitness Post Identification Feedback 
Effect 15 Years Later: Theoretical and Policy Implications, 20 PSYCHOL. 

PUB. POL’Y & L. 1 (2014). 
5. The American Psychology-Law Society is an organization whose 

members are social scientists and legal professionals who are com-
mitted to conducting research at the intersection of psychology and 
law and educating others about the results of this research. Vision 
Statement, AMERICAN PSYCHOLOGY-LAW SOCIETY, https://www.ap-
ls.org/about/ (last visited July 10, 2022). 

6. Mark Costanzo & Lora M. Levett, The American Psychology-Law Soci-
ety Scientific Review Paper on the Collection and Preservation of Eyewit-
ness Identification Evidence, 44 L. & HUM. BEHAV. 1 (2020).  

7. Id.  
8. For ease of exposition, will use the term “lineup” to refer to an iden-

tification procedure that includes live lineups and photo arrays in 
which there is a single suspect and some number of known innocent 
people (i.e., fillers). There is a body of research demonstrating that 
identification decisions do not differ depending on whether the pro-
cedure used to elicit them is a live lineup or photo array. See e.g., 
Ryan Fitzgerald et al., Eyewitness Identification: Live, Photo, and Video 
Lineups, 24 PSYCHOL. PUB. POL’Y & L. 307 (2018).  

For almost 70% of the wrongfully convicted defendants who 
have been exonerated by new DNA evidence, one or more 
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wrongful convictions.1 In recognition of the significant role that 
mistaken identifications play in miscarriages of justice, social sci-
entists have spent the last 40 years studying which police prac-
tices can be improved to increase the reliability of eyewitness 
identification evidence, including instructions to witnesses,2 
selecting fillers (i.e., known innocent persons) for lineups or 
photo arrays who do not cause the suspect to stand out,3 and 
eliminating possible feedback from administrators who know 
which lineup member is the suspect.4 Based on this body of 
research, the American Psychology-Law Society (AP-LS)5 com-
missioned a panel of eyewitness scholars to review the extant lit-
erature and make evidence-based recommendations about the 
best police practice for enhancing the reliability of eyewitness 
identification evidence.6 

After reviewing the scientific literature on eyewitness identifica-
tion accuracy, the panel produced a manuscript describing nine 
recommendations for the collection and preservation of eyewitness 
identification evidence and the scientific evidence supporting 
those recommendations. The manuscript went through an extraor-
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nity was invited twice to provide comment on the draft of the rec-
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With this background in mind, we present the nine expert-
panel recommendations to improve the reliability of eyewitness 
identification accuracy. We present the recommendations in the 
order in which they become relevant through the course of a 
police investigation.  

Specifically, the recommendations describe the importance of: 
 
1) documenting in a pre-lineup interview the witness’s 

memory of the suspect and the conditions under 
which the witness viewed the crime; 

2) evidence-based suspicion that the suspect committed 
the specific crime that the witness saw;  

3) selecting fillers that do not make the suspect stand out 
among the lineup8 members;  

4) lineup administrators who do not know which lineup 
member is the suspect (i.e., blind administration);  

5) providing proper pre-lineup instructions to the witness;  
6) memorializing the witness’s confidence in the accuracy 

of their identification decision immediately after it has 
been made;  

7) video recording the identification procedure from start 

Science-Based Recommendations 
for the Collection of Eyewitness 

Identification Evidence
Margaret Bull Kovera, Jacqueline Katzman, Jennifer M. Jones & Melanie B. Fessinger
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to finish;  
8) avoiding repeated identification attempts; and  
9) conducting lineups rather than showups.9  
 
Although space limitations preclude us from fully reviewing 

the science underlying these recommendations in this paper, we 
present the scientific rationale underlying each of these recom-
mendations below and refer the interested reader to the scientific 
review paper for a more complete analysis of the evidence base.  

 
CONDUCT A PROPER PRE-LINEUP INTERVIEW TO  
DOCUMENT WITNESS’S DESCRIPTION OF THE  
CULPRIT AND THE WITNESSING CONDITIONS 

Acquiring complete, accurate statements from witnesses can 
function as a crucial piece of evidence for locating a suspect and 
furthering an investigation.10 Consequently, researchers have 
expended substantial energy identifying the most effective tech-
niques for interviewing witnesses.11 It is important to conduct 
thorough interviews with eyewitnesses to document the wit-
nesses’ descriptions of the culprit (including the extent of the wit-
nesses’ familiarity with the culprit—from total stranger to close 
relation)12 and the quality of the conditions under which they 
viewed the crime. These interviews should be conducted as soon 
as possible after the crime but before conducting the identification 
procedure. The immediacy of this interview is important because 
the viewing of possible suspects (e.g., in media reports, mugshot 
searches, or searches of social media), discussions with co-wit-
nesses,13 or feedback about whether they identified the suspect14 

could contaminate their 
descriptions of both the cul-
prit and the witnessing condi-
tions. Police also should 
avoid suggestive interviewing 
practices that could contami-
nate witnesses’ memories.15 
The entire pre-lineup interview should be videorecorded so that 
triers of fact can review whether the procedures were unduly sug-
gestive or misleading. The video recording also serves the purpose 
of memorializing the witnesses’ reports.16  

Several factors influence the quality of a memory report. The 
police have no control over some of these factors, like the quality 
of the witness’s viewing conditions. However, the police can 
adjust the timing and nature of their interviews to improve the 
accuracy and completeness of an eyewitness account. For exam-
ple, extensive delays between witnessing the crime and providing 
a memory report can reduce the amount of detail witnesses are 
able to provide.17 Thus, conducting a pre-lineup interview soon 
after the witnessed incident can increase the amount of accurate 
detail reported. On the other hand, pushing witnesses to provide 
more complete descriptions of the event or culprit could actually 
increase the number of incorrect details included in the report.18 
In cases with multiple eyewitnesses, investigators should instruct 
witnesses to not discuss their memory for the crime with each 
other so that their reports remain independent and uncontami-
nated by another witness’s memory errors. Further, investigators 
should refrain from sharing any information provided by other 
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witnesses. Learning that a co-witness 
made a confident identification from 
the lineup could increase the likeli-
hood that another witness will also 
make an identification (which may 
have otherwise been rejected ) and 
express inflated confidence in that 
decision.19  

When interviewing witnesses, 
investigators should ask non-sugges-
tive questions that elicit open-ended 
responses (i.e., narratives rather than 
simple yes or no responses) from 
witnesses. Caution should be used 
when moving to closed-ended ques-
tions (e.g., those that can be 
answered yes or no), as the use of 
specific probes may increase the 
number of details provided by wit-

nesses, but at the expense of accuracy. Interviewers should 
abstain from asking suggestive or leading questions altogether to 
avoid introducing information into witnesses’ memories of the 
culprit. Instead, interviews that are conducted by investigating 
officers who have been trained in an empirically based interview-
ing protocol should provide higher quantity and quality informa-
tion that can be used to further the investigation.  

Three interviewing protocols are notable for their ability to 
improve the information provided by witnesses. The first, known 
as the Cognitive Interview,20 is more effective than a standard police 
interview for eliciting large numbers of correct details that could 
assist in locating a guilty suspect.21 Two features of the Cognitive 
Interview that set it apart from a standard police interview are: 

 
a) the interviewer encourages witnesses to report all of 

the information they can recall but to refrain from 
guessing and capitalizes on context reinstatement (i.e., 
recreating the conditions under which the memory was 
encoded for ease of retrieval) by asking witnesses to 
close their eyes and imagine themselves at the scene of 
the crime; and  

b) the Person Description Interview is also effective for 
increasing the quantity of culprit characteristics that 
witnesses report without sacrificing accuracy.22 Inter-

viewers who use this protocol instruct witnesses to first 
provide general information about the person, before 
moving to describing specific facial features. Eventually 
interviewers ask for descriptions of specific character-
istics but have witnesses start by describing the bottom 
of the culprit’s face (e.g., chin, jawline, facial hair, lips), 
continuing up the face (e.g., nose, cheeks) until they 
reach the upper region (e.g., eyes, hair) of the face.  

  
Finally, the Self-Administered Interview23 includes the encour-

agement to report and context reinstatement features of the Cog-
nitive Interview but allows the witness to record their own 
responses to interview prompts in writing. Although some 
research suggests that oral interviews may produce more infor-
mation from witnesses than written statements,24 the Self-Admin-
istered Interview successfully elicits more descriptive details than 
a standard free recall prompt, and this increase in descriptors is 
comparable with that of the orally-conducted Cognitive 
Interview.25 This self-administered protocol may be particularly 
useful for obtaining witness statements when an oral interview 
cannot be practicably conducted soon after the crime, such as in 
cases that involve several witnesses to crimes committed in the 
jurisdictions of departments with too few or under-trained staff.  

To close the interview, investigators should instruct the wit-
ness to not discuss the event with others and admonish them 
against attempting to identify the culprit on their own (e.g., via 
social media searches). Once a witness makes an initial identifi-
cation of a suspect through an Internet search, any subsequent 
identification procedure will inevitably be contaminated.  

 
HAVE EVIDENCE-BASED SUSPICION BEFORE  
INITIATING AN IDENTIFICATION PROCEDURE 

To increase the ratio of correct to mistaken identifications of 
suspects, officers should have extrinsic evidence of a suspect’s 
guilt (i.e., evidence-based suspicion) before placing him in an 
identification procedure. Requiring evidence-based suspicion 
before placing suspects at risk of misidentification increases the 
ratio of culprit-present (i.e., the suspect is guilty) to culprit-
absent (i.e., the suspect is innocent) procedures, otherwise 
known as the base-rate of suspect guilt. Admittedly, there is no 
legal standard on the quantity or quality of evidence connecting 
a particular person to a particular crime before the police can 
make that person a suspect in an identification procedure. Mis-
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taken identifications of innocent suspects cannot happen when 
there is only one suspect in an identification procedure and that 
suspect is guilty. So, increasing the base rate of culprit-present 
identification procedures (relative to culprit-absent procedures) 
by requiring that an officer have evidence-based suspicion before 
administering the identification procedure does more to increase 
the reliability of witnesses’ positive identifications of suspects 
than does any other recommendation for best practice.26 

A mere hunch that the suspect is guilty does not constitute 
evidence-based suspicion. However, a significant proportion of 
suspects may be subjected to identification procedures with little 
more than a hunch of a police officer connecting the suspect to 
the crime under investigation. Forty percent of law enforcement 
officers responding to a survey reported that they would place a 
person in a lineup with no articulable evidence of guilt beyond a 
hunch.27 The survey included reading one description of evi-
dence that police had against a suspect before placing him in a 
lineup—evidence that did not connect the suspect to the specific 
crime that the witness had seen in any way. The majority of 
police indicated that they would ask the witness to attempt an 
identification of the suspect anyway.28 In addition, police officers 
consistently overestimated the strength of the evidence against 
the suspect when the evidence was weak.29 Thus, officers are 
likely placing suspects in lineups without collecting sufficient 
evidence, which results in a low prior probability that they are 
guilty. For cases in which suspects have a very low probability of 
guilt before the identification procedure, they also have a low 
posterior probability of guilt, even if witnesses positively identified 
them. Thus, even if the witness identifies the suspect in the 
lineup, the identification is far less reliable if it is obtained under 
circumstances that produce a low base rate of culprit-present 
lineups, even for highly confident witnesses.30 Overall, it is 
important for triers of fact to consider how a defendant became 
a suspect so that they can make appropriate judgments about the 
reliability of identification evidence. 

The amount and quality of evidence that justifies an officer 
asking a witness to attempt an identification with a particular 
suspect will vary on a case-by-case basis. However, the authors 
of the AP-LS scientific review paper (see footnote 10) provided 
several examples of patterns of evidence that would provide suf-
ficient suspicion to support placing a suspect at risk of misiden-
tification,31 including a suspect who: 

 
• fits a unique description given by the eyewitness (e.g., 

a specific tattoo on a specified body part);  
• makes self-incriminating statements;  
• was in possession of fruits of the criminal act in com-

bination with matching the witness’s description of the 

suspect;  
• presence in the vicinity of the 

crime; and  
• matches the witness’s specific 

physical description of the 
suspect.  

 
It is important to note that what 

police may believe is good evidence 
linking a suspect to the crime in 
question may not be good evidence at all, because police overes-
timate the strength of the evidence connecting a suspect to a spe-
cific crime when the evidence is weak.32  

In consultations, the first author has come across numerous 
examples of cases in which the police did not have evidence-
based suspicion33 but used the evidence to place suspects in line-
ups nonetheless. For example, if a search of police records reveals 
that the suspect was convicted of a similar crime in the same 
jurisdiction, has been released from prison, and is now living in 
the neighborhood where the crime was committed, there is no 
connection of that suspect to the crime under investigation. Also, 
if the suspect resembles a composite sketch or rendering of the 
culprit made with the assistance of the witness, the evidence does 
not clear the threshold of reasonable, articulable suspicion 
because composites do not reliably represent a recognizable rep-
resentation of the culprit.34 Finally, consider a suspect who was 
apprehended in the vicinity of one crime happens to match the 
description of the culprit not only for that crime but also for sev-
eral other, similar crimes recently committed elsewhere in the 
community. If a witness to the crime committed in the vicinity of 
the suspect’s apprehension does not identify the suspect, then 
there is no evidence to support placing that suspect in lineups 
shown to witnesses to the other similar crimes committed else-
where in the community.  

These examples are certainly not exhaustive. However, they 
illustrate an important point: evidence supporting the placement 
of a suspect in an identification procedure must be evaluated for 
whether it provides a sufficient connection between the suspect 
and the witnessed crime. Even if other best practice procedures are 
used during a lineup’s administration, in the absence of evidence-
based suspicion, any identification obtained is less likely to be 
accurate.  

 
LINEUP FILLERS SHOULD NOT CAUSE THE SUSPECT TO 
STAND OUT 

For an eyewitness identification to have evidentiary value, 
there should only be one suspect per lineup and the lineup 
should contain at least five viable known-innocent fillers. If a 
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lineup contained all suspects and 
no fillers, it would function like a 
multiple-choice test with no 
wrong answers.35 By buffering a 
suspect (whose guilt status is 
unknown) with fillers who are 
known to be innocent, innocent 
suspects will be protected against 
unreliable witnesses who are 
compelled to make a guess, with 
fillers siphoning off guesses from 
the suspect.36 Ideally, a fair six-
person lineup administered to 
people who did not witness the 

crime and were only provided a description of the culprit should 
result in only one-sixth of these mock witnesses making a posi-
tive identification of the suspect. We do not expect officers to 
conduct this mock witness test with every lineup they create. 
However, the officer who builds the lineup should ask at least 
two other people who do not know who the suspect is to review 
the witness’s description of the suspect and evaluate the lineup 
for bias.  

Biased lineups in which the suspect stands out among the 
innocent fillers do not adequately protect the suspect’s due 
process rights. Known-innocent fillers who are not similar in 
appearance to the suspect—in contrast with fillers who are 
highly similar in appearance—significantly increase the likeli-
hood of eyewitnesses making mistaken identifications of inno-
cent suspects.37 There are two dominant strategies for selecting 
lineup fillers: match-to-description and resemble-suspect.38 In 
the match-to-description strategy, officers choose fillers who 
match the features included in the verbal description of the cul-
prit provided by the eyewitness but vary on features not men-
tioned in the description. In the resemble-suspect strategy, offi-
cers select fillers who physically resemble the suspect (who may 
or may not be the culprit). Although on its face, the resemble-
suspect strategy for selecting fillers may seem reasonable, it has 
several limitations. When constructing fair lineups, officers must 
be careful to not make the task impossibly difficult by picking 
lineup fillers who are too similar, essentially creating a lineup of 
near clones. This problem of too similar fillers may become more 
common with new technology allowing for the selection of fillers 

from extremely large face databases.39 Moreover, the resemble-
suspect strategy provides no stopping point for how similar the 
suspects should be, whereas selecting fillers based on the wit-
nesses’ description of the culprit provides a natural stopping 
point. A large-scale study comparing fillers selected through the 
match-to-description strategy versus the resemble-suspect strat-
egy found the former reduced inaccurate identifications of the 
innocent suspect without reducing accurate identifications of the 
guilty culprit.40 

However, in cases when eyewitnesses are unable to give 
detailed descriptions of the perpetrator, the match-to-description 
method may result in lineups with fillers who are not similar 
enough. The match-to-description method may also not be use-
ful for making a fair lineup when the police’s suspect does not 
match the witness’s description (e.g., when someone becomes a 
suspect for reasons other than their appearance). Thus, we sug-
gest a blended approach. The match-to-description method 
should be reserved for cases when the description is complete 
and detailed. If there is a discrepancy between the description of 
the culprit and the appearance of the suspect included in the 
lineup, the fillers should match the suspect’s appearance (the 
resemble-suspect strategy). Similarly, if a suspect is selected 
based on resemblance to a forensic sketch or surveillance image, 
choosing fillers based on the witness’s description of the culprit 
could cause the suspect to stand out among the fillers. Thus, 
fillers should be chosen based on their similarity to that same 
facial composite or surveillance footage.41 If the suspect has a 
unique feature (e.g., tattoo, scar), investigators may choose to 
either duplicate this feature onto the fillers or cover the feature 
on the suspect and cover the same location on the fillers. These 
methods are equally effective in reducing lineup bias resulting 
from the suspect having a unique feature that is not shared with 
the fillers.42  

In addition to physical features of the fillers, factors such as 
the background, size, brightness, source, and clothing could 
cause a suspect to stand out in a photographic lineup. Photo line-
ups should be electronically edited to eliminate these biasing fea-
tures. Gathering images from the same source (e.g., DMV vs. 
employment ID vs. social media vs. mugshots) can also reduce 
discrepancies in the photographs. Not every aspect of the pho-
tographs needs to match perfectly—the goal is for the suspect to 
not stand out among the fillers. 
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USE DOUBLE-BLIND LINEUP ADMINISTRATION  
PROCEDURES (OR THEIR EQUIVALENT) 

Lineups should be conducted using a double-blind procedure 
(i.e., neither the administrator nor the witness knows which 
lineup member is the suspect). Because a lineup is a test of the 
hypothesis that the suspect is the culprit,43 and because people 
tend to test hypotheses in ways that confirm their expectations,44 
a lineup administrator should conduct their experiment in a way 
that prevents their own expectations from contaminating the 
results.45 Double-blind administration of identification proce-
dures, wherein the lineup administrator does not know which 
person is the suspect and which are the fillers, is the best way of 
ensuring that any information that administrators have about 
which lineup member is the suspect will not influence witnesses’ 
identification decisions or their self-reported confidence in those 
decisions. In contrast, single-blind administration of identifica-
tion procedures, wherein the administrator knows which lineup 
member is the suspect and which are the fillers, allows for the 
possibility that the administrator will communicate the identity 
of the suspect to the witness through intentional or unintentional 
verbal or nonverbal behaviors.46  

A large body of research supports the recommendation for dou-
ble-blind lineup administration.47 When lineup administrators 
know who the suspect is they send cues to witnesses that result in 
witnesses choosing the suspect from the lineup at higher rates,48 
irrespective of whether the suspect is the culprit or is innocent. 
Nonblind administrators also react to witness identifications,49 
which provides feedback to witnesses about their decisions. 
Administrator feedback to witnesses that they “correctly” identified 
the suspect inflates witnesses’ confidence in the accuracy of their 
identification; this feedback effect is particularly apparent among 
eyewitnesses who have identified innocent suspects.50 Thus, sin-
gle-blind administration not only reduces the reliability of the 
identification itself but also strips the confidence statement of its 
investigative value.51  

The double-blind recommendation extends beyond simply 
withholding knowledge about the suspect from the administrator. 
No one in the room where the identification procedure is con-
ducted know should know which lineup member is the suspect, 
because it is possible that they can communicate that information 

to the witness even if they are not 
the administrator. Additionally, if a 
crime has multiple witnesses, a 
different blind administrator 
should conduct the lineup with 
each witness because the witness’s 
behavior could provide the 
administrator with clues about 
which lineup member is the sus-
pect. These clues could show how the administrator interacts 
with later witnesses, increasing the rate at which they identify the 
suspect.52  

Although the double-blind recommendation has a strong the-
oretical and empirical basis, there have been arguments against its 
implementation. First, critics argue that some police departments 
are so small that every officer knows who is suspected of which 
crime, making it impossible to obtain a blind administrator.53 
However, eyewitness scholars have recommended a variety of 
methods to circumvent this issue, including (a) making coopera-
tive agreements that loan officers to nearby departments, (b) using 
photo lineup software that allows the witness to self-administer, 
and (c) placing lineup photos in a sealed envelope for the witness 
to examine without the officer present.54 Second, critics argue that 
double-blind procedures lead to a reduction in suspect identifica-
tions.55 Although this second point is true, double-blind proce-
dures reduce suspect identifications by eliminating the opportu-
nity for administrators to cue the witness to which lineup member 
is the suspect, resulting in an identification that is not solely the 
product of a witness’s memory as is required by law.56 Thus, sus-
pect identifications made under single-blind conditions may sac-
rifice a suspects’ due process rights.57 

 
PROVIDE PRE-LINEUP INSTRUCTIONS DESIGNED TO 
IMPROVE IDENTIFICATION RELIABILITY 

A lineup procedure’s evidentiary value decreases if the police 
officers suggest that the culprit will be present in the identifica-
tion procedure or that a suspect has already been arrested. Before 
attempting an identification, the administrator should instruct 
the witness that (a) the lineup administrator does not know 
which lineup member is the suspect; (b) the culprit might not be 
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in the lineup at all, so the correct 
answer might be “not here” or 
“none of these”; (c) if they are 
unable to make a decision, they 
have the option of responding “I 
don’t know”; (d) after making a 
decision, they will be asked to 
state how confident they are in 
that decision; and (e) the investi-
gation will continue regardless of 
whether they make an identifica-
tion. These instructions should be 
provided in writing, as well as read 

aloud to the witness by the lineup administrator, pausing after 
each point to check for understanding and to answer any ques-
tions.  

Receiving an invitation to make an identification may be 
enough in and of itself to lead witnesses to believe that the police 
have a convincing suspect and that their task as witnesses is to 
simply determine which lineup member is the culprit.58 Wit-
nesses will likely assume that the lineup administrator knows who 
the suspect is, even when the department is using a blind admin-
istrator. This assumption may lead witnesses to look toward the 
lineup administrator for cues to guide their identification deci-
sion, even though the administrator has no informed cues to give. 
Consequently, we suggest that witnesses are explicitly told that 
the lineup administrator does not know who the suspect is, nor 
which lineup members are known-innocent fillers.  

Additionally, if witnesses assume that the culprit is present, 
they will likely treat the lineup like a multiple-choice test, in 
which the task is to select the best answer from among the avail-
able options, losing sight of the possibility that the correct option 
may be that the culprit is not present.59 Identification procedures 
that fail to warn witnesses about the possible absence of the cul-
prit tend to result in more mistaken identifications of innocent 
suspects, compared to procedures that include this admoni-
tion.60 Thus, we recommend that administrators instruct wit-
nesses that the culprit may or may not be present in the lineup. 
In addition, administrators should provide witnesses with the 
explicit instruction that “not present” and “don’t know” are 
acceptable response options. A witness responding with “I don’t 
know” may be more appropriate than “not present” in cases 
when a witness is having a hard time choosing between lineup 
members or is uncertain as to whether the culprit is in the lineup. 

The availability of an explicit “don’t know” option will likely 
reduce tentative identifications made with low confidence, which 
are often inaccurate.61  

Finally, witnesses may erroneously infer when a lineup admin-
istrator asks for their confidence in their decision that the admin-
istrator is assessing their confidence only because the administra-
tor believes they chose incorrectly. To prevent these inferences, 
administrators should include, in their pre-lineup instructions to 
witnesses, that they will ask the witness to provide a confidence 
statement if there is an identification. Another misconception 
widely held by witnesses is the belief that the investigation 
hinges on their identification decision. Thus, lineup administra-
tors should reassure witnesses that the investigation will con-
tinue regardless of whether they make an identification. 
Although some jurisdictions have adopted an instruction 
included in the guidelines developed by the U.S Department of 
Justice (DOJ) that cautions witnesses that the appearance of the 
culprit may have changed since commission of the crime,62 
research conducted since the DOJ made this recommendation 
suggests this instruction increases false identifications of inno-
cent suspects without increasing accurate culprit identifica-
tions.63 Therefore, there is no scientific evidence to support an 
instruction on a culprit’s possible change of appearance.  

 
OBTAIN A CONFIDENCE STATEMENT IMMEDIATELY 
AFTER THE IDENTIFICATION 

An administrator who is blind to which lineup member is the 
suspect should ask witnesses to report how confident they feel in 
their identification decision immediately after an identification 
decision has been made and before there is any chance for feed-
back from anyone who knew which lineup member was the sus-
pect. These confidence statements can be collected on a numeric 
scale (i.e., 0% confident to 100% confident), a verbal scale (e.g., 
“completely certain,” “pretty sure,” “uncertain”), or by recording 
a verbatim record of the witnesses’ verbal statement. Confidence 
statements should be recorded for suspect identifications, filler 
identifications, and “not here” responses. For witnesses who 
indicate that they “don’t know,” a confidence statement should 
only be recorded if the witness spontaneously provides one. It 
may also be worthwhile to ask the eyewitness to explain the basis 
for their “don’t know” response (e.g., did not get a good view of 
the culprit).  

Eyewitnesses’ reported confidence can be very useful for pre-
dicting the accuracy of an eyewitness identification, but only when 
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the lineup instructions do not imply the presence of a culprit,64 
double-blind administration is used,65 fair lineups are presented,66 
and confidence statements are reported immediately after the iden-
tification.67 When collected under these pristine conditions, high 
confidence is associated with high accuracy. However, we know 
from DNA exonerations that innocent people are mistakenly iden-
tified in court by a highly confident eyewitness. In many of these 
cases, the eyewitness was significantly less confident at the time of 
the initial identification, but their confidence became inflated by 
the time they were asked to testify in court.68  

Following the identification decision, witnesses face external 
factors that could influence their subsequent confidence reports. 
For example, the receipt of feedback from the lineup administra-
tor confirming that the witness selected the suspect can artificially 
bolster witness confidence.69 Simply asking a witness to testify in 
court can function as a form of confirming feedback, as it con-
firms that the witness correctly identified the police’s suspect. This 
feedback may cause witnesses to forget the initial uncertainty they 
felt during the lineup procedure and express extreme confidence 
during their in-court testimony. Moreover, confirming feedback 
has a greater effect on inaccurate witnesses’ confidence compared 
to accurate witnesses. Inaccurate witnesses who do not provide 
immediate confidence statements and receive post-identification 
confirming feedback will likely report inflated confidence levels, 
similar to the confidence reported by accurate witnesses. This 
inflation of inaccurate witnesses’ confidence impairs fact finders’ 
ability to use expressed confidence to distinguish accurate from 
inaccurate witnesses.70 Courts have recognized that post-identifi-
cation feedback artificially inflates witness confidence.71 Obtain-
ing a confidence statement immediately following the identifica-
tion decision is the only way to prevent contamination of subse-
quent confidence reports by information the witness encounters 
following the identification procedure.  

 
VIDEO RECORD ALL IDENTIFICATION PROCEDURES 
START TO FINISH 

The entire identification procedure—from the officers’ initial 
contacts with witnesses inviting them to participate in an identi-
fication procedure through the witnesses’ confidence state-

ments—should be video recorded. 
Regardless of whether the proce-
dure is conducted live or by using a 
photo-array, the video should cap-
ture interactions between the wit-
ness and the administrator, as well 
as interactions between the witness 
and the lineup members. Video 
recording the procedure secures a 
record that can help to assess the 
quality of the identification and the 
procedure.72 Specifically, the video 
record can help evaluators to pre-
dict the likely accuracy of the iden-
tification by documenting diagnos-
tic behavioral cues (e.g., decision 
time, confidence),73 and whether 
police followed proper proce-
dure.74  

There are two primary reasons 
why video-recording identification procedures should be consid-
ered best practice. First, creating a video record is important 
because police reports of what happened during an identification 
procedure may be incomplete or even inaccurate if they are 
solely based on an officer’s memory.75 Officers’ memories from 
previous lineup administrations or officer knowledge about what 
is supposed to happen can interfere with what an officer actually 
remembers and eventually writes in a report. Additionally, video 
recording the procedure will make it more difficult for officers to 
intentionally fabricate reports of what occurred during the lineup 
administration,76 as there is evidence that some officers misrep-
resent case-related events.77 A video record of the administration 
documents what actually happened during the identification 
process and serves to protect against both intentionally and unin-
tentional errors in officers’, witnesses’, and (in the case of live 
lineups) suspects’ reports of what occurred.  

Second, video recording all lineup administrations from start 
to finish could encourage officers to adhere more carefully to best 
practice guidelines when administering lineups.78 For example, 
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in a mock interrogation para-
digm, police officers who knew 
that they were being recorded 
were significantly less likely to 
use tactics that are known to 
increase rates of false 
confessions.79 Video recording 
the procedure may incentivize 
officers to follow best practice 
guidelines because the easily 
reviewed record will show it if 

they do not.80 
There should rarely (if ever) be a legitimate reason as to why 

an administrator does not video record the entire procedure. 
Most adults have cell phones that can capture high-quality video 
records.81 Additionally, an increasing number of officers now 
have access to body cameras that can be positioned to make 
video recordings of identification procedures.82 Thus, those 
tasked with evaluating eyewitness evidence should assume that 
non-recorded lineup administrations were not conducted using 
best practice guidelines. For instance, without a video record, 
trial judges should not assume that a lineup administration was 
conducted using double-blind procedures. Indeed, it is worth 
considering whether the burden of proving that a lineup admin-
istration was not suggestive should shift to the prosecution when 
the police fail to video record the procedure.  

 
AVOID REPEATED IDENTIFICATIONS 

Repeating an identification procedure with the same suspect 
and same eyewitness should be avoided regardless of whether the 
eyewitness identified the suspect in the initial identification pro-
cedure. This guideline holds true no matter how convincing the 
argument for conducting a second procedure (e.g., the original 
photo of the suspect was not as good as it could have been; the 
witness was nervous during the identification test and is calmer 
now; the initial identification was made from a social media pro-
file, but it would be more desirable to have an identification 
made using proper police procedure).83 Unlike other kinds of 
forensic evidence for which repeated testing may be desirable 
(e.g., fingerprint comparisons), there is only one uncontami-
nated opportunity for an eyewitness to make an identification of 
a particular suspect.84  

Repeated identification tests refer to a situation in which an 
eyewitness is given a subsequent identification test (or more) 
with the same suspect that appeared in an earlier test. It is not 
considered a repeated identification when an eyewitness is 
shown a lineup, and then, after rejecting it, is given a different 
lineup with a different suspect and different fillers. Additionally, 

it is not considered a repeated identification test when there 
were multiple culprits, and the eyewitness is given a separate 
identification test for each culprit. Repeated identification 
involves an eyewitness viewing a procedure that includes the 
same suspect as a prior procedure.85 There are several situations 
which could lead investigators to push for a repeated identifica-
tion test, like when a witness views a mug book that contains 
the suspect, views a showup,86 views a lineup with the suspect 
and makes a tentative pick or no pick, views a photo lineup 
rather than a live lineup, or makes an out-of-court identification 
that the prosecution wishes to follow with an in-court identifi-
cation.87 

It is also important to note that when witnesses make identi-
fications on their own accord (i.e., outside of police procedure), 
any subsequent identification procedure conducted by the police 
is a second identification attempt.88 Sometimes witnesses sponta-
neously identify someone as the culprit when they come across 
them in their day-to-day lives.89 Alternatively, witnesses could 
hear the culprit referred to by a nickname during the witnessed 
event and, as a result, decide to conduct their own social media 
search using that name.90 Witnesses may even use their own 
social media connections to search for the culprit if someone they 
know was present during the crime. Thus, regardless of whether 
the first identification was made through a witness’s self-directed 
search or through police procedure, any subsequent identifica-
tion conducted by the police is contaminated.91  

There are a variety of reasons why repeated identification pro-
cedures are problematic. First, repeated identification tests pre-
sent the opportunity for witnesses to experience a “memory-
source error.” Memory-source errors occur when the eyewitness 
perceives the suspect in the second identification procedure as 
familiar because he was in the original identification procedure 
but misattributes this familiarity as familiarity from the original 
witnessed event.92 Memory-source errors can occur regardless of 
whether the witness picked the suspect in the first viewing pro-
cedure or they can be the result of viewing the suspect in a mug 
book. Second, repeated identification tests in which a witness is 
shown the same suspect with a different set of fillers can lead to 
commitment effects, a powerful tendency for people to stick with 
their prior decisions.93 When witnesses see the suspect that they 
have already identified once, they are even more likely to identify 
that suspect again. Last, it is possible for witnesses who make no 
identification in the first procedure to then realize that there was 
only one person in the second procedure who was also in the 
first procedure.94 In this situation, police are explicitly indicating 
to the witness which person is the suspect (i.e., the person in 
common between the two procedures), which contaminates the 
second identification test.95  
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Although there are clear theoretical issues associated with 
repeated identification tests, it is sometimes difficult for officers 
to understand this in practice. Officers may conclude that if the 
witness identifies the suspect in the first identification procedure, 
then there is no harm in repeating the identification procedure.96 
After all, the identification has already been made and the second 
procedure is merely a confirmatory process. However, besides 
the fact that the witness is then more likely to pick the same sus-
pect in the second test, there is also good evidence that repeated 
testing of eyewitnesses leads to artificially elevated levels of eye-
witness confidence.97 Thus, it is important for evaluators of eye-
witness evidence to be wary of situations in which a repeated 
identification test occurred. 

  
SHOWUPS AND OTHER CONFIRMATORY  
IDENTIFICATION PROCEDURES SHOULD BE AVOIDED 

Rather than conducting a lineup with one suspect sur-
rounded by known-innocent fillers, some identification proce-
dures employ what is known as a showup by simply presenting 
a single individual to the eyewitness and asking whether this 
person committed the crime in question. In other words, a 
showup contains no fillers, and only presents the suspect to the 
witness. This type of identification procedure has been heavily 
criticized as extremely suggestive for over 110 years.98 In 1967 
the U.S. Supreme Court recognized that “it is hard to imagine a 
situation more clearly conveying the suggestion to the witness 
that the one presented is believed to be guilty by the police” 
than the use of showups.99 However, despite this seemingly 
strong condemnation of showups, the U.S. Supreme Court has 
consistently supported their admissibility in court.100 However, 
the scientific evidence suggests that showups should be avoided 
and reserved only for situations when conducting a lineup is not 
possible.  

Experiments comparing lineups to showups have consis-
tently demonstrated that lineups are superior in their ability to 
distinguish guilty suspects from innocent suspects.101 
Although fillers in a lineup function as a safeguard against false 
identifications of innocent suspects, showups—which be defi-
nition do not contain fillers—do not afford this protection. 
Additionally, showups cannot be double-blind. In fact, 
because both the showup administrator and the eyewitness 
know that the person being presented is the suspect, showups 
are not even single-blind. Thus, any protections provided by 

double-blind lineup proce-
dures do not apply to showup 
procedures.  

In practice, showups are 
conducted when the police 
detain someone who matches 
the description of a culprit in 
the general vicinity of the 
crime shortly after the crime 
has taken place. Although 
police can detain individuals 
for being near the crime scene 
and fitting the description, this 
evidence is not adequate 
grounds for arrest. Without 
grounds for arrest, the suspect 
can only be detained for a relatively short period of time, 
restricting police’s ability to construct and conduct a lineup pro-
cedure. Unless there is probable cause for arresting the detained 
person, officers may have to choose between conducting a 
showup or setting their suspect free, potentially creating a pub-
lic safety issue.  

A showup can be avoided and substituted with a lineup if 
there is probable cause for arresting a detained person. When the 
police arrest their suspect, they will have adequate time to com-
pose a lineup. In the absence of evidence linking the detained 
suspect to the crime, officers turn to the most suggestive identi-
fication procedure (showups) when the likelihood of guilt is its 
lowest. Investigating officers can also avoid showups in cases 
with multiple witnesses by conducting a showup with one wit-
ness and using their identification as grounds for arrest. Once the 
arrest has been made and evidence has been collected to connect 
the suspect to the crime, the remaining co-witnesses can make 
more reliable identifications from a lineup. 

If a more reliable lineup procedure cannot feasibly be con-
ducted, there are methods for reducing the suggestiveness of 
showups. Many features of a good lineup procedure can be 
applied to showups, including the use of pre-showup instruc-
tions, recording confidence in identification decisions, and video 
recording the entirety of the procedure. The inclusion of an 
instruction that the witness will have additional opportunities to 
view other suspects if they do not identify this one reduces mis-
taken identifications without negatively impacting accurate iden-
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tifications.102 When videorecording a showup procedure, the 
recording should start before any pre-showup instructions and 
end only after the witness gives their confidence statement and 
the identification procedure is concluded. The witness, officer, 
and suspect should all be captured in-frame.  

Beyond replicating these features of a quality lineup, addi-
tional considerations must be given to showups. Because 
showups are conducted in the field during active search-and-
detain operations, officers should take special care to prevent 
witnesses from overhearing police radio conversations that could 
jeopardize the integrity of the showup procedure.103 The sus-
pect’s clothing may also produce additional suggestibility, partic-
ularly when the person was detained based on the witness’s 
description of the culprit’s clothing.104 In these cases, officers 
may consider covering the person’s clothing (e.g., with a blanket) 
during the showup identification procedure. Finally, placing a 
detained person in handcuffs or in the back seat of a patrol car 
may provide the misleading suggestion that the person has been 
arrested. To avoid the insinuation that there is evidence-based 
suspicion against the detained person, restraints should be 
reserved only for cases when there is reason to believe that the 
detained person is a flight risk.  

An in-court identification is closely analogous to a showup, 
and arguably even more suggestive. Indeed, when an eyewitness 
takes the stand and is asked if they can identify the culprit in the 
courtroom, the defendant is not sat among fillers. Rather, the 
defendant sits at the defense table, already indicted. Further-
more, an initial identification has typically already been secured 
before trial, thus violating the recommendation to avoid repeated 
identifications. In cases when the eyewitness has not already 
identified the defendant, an in-court identification should not be 
considered an acceptable alternative to a proper lineup.  

 
CONCLUSION 

Over forty years of behavioral science research has tested a vari-
ety of procedures that maximize the identification of guilty sus-
pects while minimizing the misidentification of innocent suspects. 
After reviewing this body of research, an independent body of 
scholars with a variety of theoretical viewpoints concluded that 
there was substantial evidence to support the recommendation of 
nine best practices for the collection of eyewitness identification 
evidence. Although some of these practices are well-known (e.g., 
fillers should not cause suspects to stand out among fillers) or not 
new (e.g., instructions that warn a culprit may not be present in 
the lineup, double-blind lineup administration), others may be 
less known to or understood by practitioners, including the impor-
tance of evidence-based suspicion, avoiding repeated identifica-
tions, or the lack of evidentiary value associated with confirmatory 
identification procedures like showups or in-court identifications. 
We urge judges to familiarize themselves with these best practices 
to assist them in their evaluations of the suggestiveness of identifi-
cation procedures and the reliability of eyewitness identifications.  
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recorded lineup administrations and has published her research on 
jailhouse informants’ contributions to wrongful convictions in Crimi-
nal Justice and Behavior and Psychiatry. 
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1 2 3 4 5 6 7 8 9 10 11 12 13

14 15 16

17 18 19

20 21 22

23 24 25 26

27 28 29 30 31 32

33 34 35

36 37

38 39 40 41 42 43

44 45 46

47 48 49 50

51 52 53 54

55 56 57 58 59 60

61 62 63

64 65 66

Across 
1 Curly-tailed dog 
6 Iroquois cousins 
11 Vicious or Caesar 
14 Fork over, as a payment 
15 Permissible by law 
16 Docs’ grp. 
17 Assertive personality 
18 Lyric lamentation 
19 Chop (off) 
20 Fast-food window 
23 Phrase that can be interchange-

able with what’s stretched through 
20-, 36- and 52-Across 

26 Best of the hits 
27 Sub commander of fiction 
28 Dragonlike 
32 Descartes or Lacoste 
33 Fishbowl accessory 
34 Tickle the funny bone of 
35 Demolish, in Devon 
36 It’s well below the Mason-Dixon 

Line 
38 Bryn ___ (Pennsylvania college) 
40 Lustrous velvet 
41 “Love ___ neighbor” 
44 Window part 
45 Sopwith ___ (Snoopy’s plane) 
46 Ancestry.com diagram 
47 Heat to remove stress from, as 

glass 
49 Op eds, often 
51 Shift gears while pumping twice 
55 Tippler’s road offense, briefly 
56 Spa town near Lake Geneva 
57 ___ Olay (former face cream 

STRETCHING THE OBVIOUS by Judge Vic Fleming © 

58 “Leaving ___ Vegas” 
59 “___ on a Grecian Urn” 
60 Browsers’ assistance 

abbreviation

brand) 
61 Have brunch 
62 Kind of fashion that’s “back” 
63 Big name in designer handbags 
64 Alcohol-free 
65 Difficult expeditions 
66 “And the following” (Lat.) 
 
Down 
1 Some hang-ups 
2 Lock partner 
3 Mischievous sort 
4 Connected with 
5 Classic gaming developer 
6 Alt. synonym 
7 Agitate 
8 “Body Count” rap star 
9 Four score 
10 Lead to foam? 
11 Acknowledges an officer 
12 Comic Coca 
13 Jane’s role on ‘Frasier’ 
21 Self-identifying response 
22 Ms. Winfrey 
23 Rustic stopover 
24 “Aw” follower 
25 Hwy. mishap respondent 
29 Tea serving, in Britain 
30 Area of India 
31 Sierra ___ 
34 ___ Lingus 
35 I-85 or I-77, e.g. 
36 Dork 
37 Available for occupation 
38 1920 Preakness winner 
39 Lump sum alternative 

41 “___ la la” 
42 Tripled, a 2017 Katy Perry 

song 
43 “Affirmative!” 
44 Like baseball gloves 
45 Ingenious 
46 Casual garment 
48 Vigilant 
50 Aiming aid 
52 Give a quote from 
53 Bird symbolizing happiness 
54 Juan’s ones 

Judge Fleming is a widely published 
cruciverbalist. Send questions and 
comments to judgevic@gmail.com.  

Solution is on page 129.

 
The American Judges Association (AJA) conducted interviews about procedural  
fairness with nine national leaders on issues involving judges and the courts. The  
interviews, done by Kansas Court of Appeals Judge and past AJA president Steve 
Leben, cover the elements of procedural fairness for courts and judges, how judges 
can improve fairness skills, and how the public reacts to courts and judges. The 
interviews were done in August 2014; job titles are shown as of the date of the  
interviews. 
 
Visit http://proceduralfairnessguide.org/interviews/ to watch the interviews.

               AMERICAN JUDGES ASSOCIATION: 
               PROCEDURAL FAIRNESS INTERVIEWS
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THOUGHTS FROM CANADA • A COURT REVIEW COLUMN

Assessing Credibility: 
The Impact of a Motive to Lie and the Embellishment  

of Evidence — the Canadian Approach
Wayne K. Gorman

In R. v. Bowers, the Alberta Court of Appeal suggested that it 
has been “recognized that the process of assessing credibility 
cannot be reduced to or confined by legal rules . . . [and] there 

is no fixed set of rules to use in assessing the credibility of a wit-
ness.” 2022 ABCA 149, paras. 39-40 (Can.). 
Two exceptions to this general rule involve a witness having a 
motive to lie and the embellishment of evidence by a witness. 
In both instances, a witness’s credibility will general be nega-
tively impacted. However, what if the opposite occurs? What if 
a trial judge concludes that the witness did not embellish their 
evidence? What if there is no evidence that the witness, partic-
ularly a complainant, had a motive to falsely implicate the 
accused? How are trial judges to deal with these scenarios? 
These issues have recently been the subject of considerable 
appellate commentary in Canada, including by the Supreme 
Court of Canada.  

In this column, I review that Supreme Court of Canada deci-
sion in R. v. Gerrard, 2022 SCC 13 (Can.) and a number of recent 
Canadian appellate court decisions in an attempt to explain how 
Canadian trial judges are being directed to consider the scenarios 
I have set out above when they are making credibility assess-
ments. As will be seen, the directions set out in the appellate 
jurisprudence are not always easily followed. It has been noted, 
for instance, that the “distinction between absence of evidence of 
a motive to fabricate and absence of a motive to fabricate is not 
easily digestible.” R. v. John, 2017 ONCA 622, para. 97 (Can.).  

I commence with a review of Canadian appellate jurispru-
dence on two negative propositions:  
 

(1) how is a trial judge to consider a lack of evidence of an 
apparent motive to lie in assessing the credibility of a 
witness; and  

(2) how is a trial judge to consider a lack of embellishment 
in assessing the credibility of a witness? 

 
MOTIVE TO LIE 

It is well established that if it is proven that a witness has a 
motive to lie, this an important factor in assessing that witness’s 
credibility. It has been pointed out that it “is difficult to think of 
a factor which, as a matter of common sense and life experience, 
would be more germane to a witness’ credibility than the exis-
tence of a motive to fabricate evidence.” R. v. Batte (2000), 49 
O.R. 3d 321, para. 120 (Can. Ont. C.A.).  

However, “[i]f the Crown has proven that the complainant 
had no motive to fabricate, the Crown has ‘a powerful platform 
to assert that the complainant must be telling the truth.’” R. v. 
Ignacio, 2021 ONCA 69, para. 32 (Can.). More recently in R. v. 
W.D.M., 2022 SKCA 64, para. 35 (Can.), the Saskatchewan Court 
of Appeal stated that it “is clear that an accused does not bear ‘an 

onus to demonstrate that a complainant has a motive to fabricate 
evidence’. Importantly, the absence of a demonstrated motive to 
fabricate does not necessarily mean that there was no motive and 
the absence of a motive to fabricate does not conclusively estab-
lish that a witness is telling the truth.” What if there is no evi-
dence establishing the presence or absence of a motive to lie (i.e., 
no evidence either way)? As noted in Ignacio, “in most cases, the 
trier of fact will be faced…with an absence of evidence of any 
motive to fabricate on the part of the complainant.” 2021 ONCA 
69 at para. 32. In such situations, a trial judge must be alert to 
the possibility that “[p]eople may accuse others of committing a 
crime for reasons that may never be known, or for no reason at 
all.” R. v. Bartholomew, 2019 ONCA 377, para. 22 (Can.). 

The question of how a trial judge is to consider the absence of 
evidence establishing a motive to lie was considered by the 
Ontario Court of Appeal in John. 2017 ONCA 622. The Court of 
Appeal drew a distinction between “absence of evidence of a 
motive to fabricate and absence of a motive to fabricate”: 
 

The law maintains a distinction between absence of 
evidence of a motive to fabricate and absence of a motive 
to fabricate. The former is not the equivalent of the latter, 
nor is the latter the same as the former.…Said in another 
way, it does not logically follow that, because a witness has 
no apparent reason to lie, the witness must be telling the 
truth.…The fact that a witness has no apparent motive to 
fabricate does not mean that the witness has no motive to 
fabricate. Id. at para. 93.  
 
In other words, a trial judge should not place undue emphasis 

on there being no proof that a complainant had a motive to 
falsely implicate the accused because a lack of such evidence 
does not establish the absence of such a motive. This point was 
made in Ignacio, in which the Ontario Court of Appeal indicated 
that “[w]hile the cases leave open the possibility that the Crown 
can prove that a complainant had no motive to fabricate, they set 
a high bar for proving no motive to fabricate. This is because 
motives can remain hidden or there may be no motive at all…in 
most cases, the trier of fact will be faced instead with an absence 
of evidence of any motive to fabricate on the part of the 
complainant.” 2021 ONCA 69 at paras. 31-32. 
 
THE APPLICABLE PRINCIPLES REGARDING MOTIVE TO 
LIE 

The Court of Appeal went on in John to indicate that in 
“instructing juries on motive to fabricate, trial judges must avoid 
making any suggestion that”:  
 

i. an accused has an onus to demonstrate that a 
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complainant or witness has a motive to fabricate 
evidence;  

ii. the absence of a demonstrated motive to fabricate 
necessarily means that there was no motive to 
fabricate; or  

iii. that the absence of a motive to fabricate conclusively 
establishes that the complainant or witness is telling 
the truth. 2017 ONCA 622 at para. 95. 

 
Subsequently, in R. v. Dindyal, 2021 ONCA 234, para. 23 

(Can.), the Ontario Court of Appeal indicated that “the mere 
absence of any evidence of a motive to fabricate is only one of 
many factors to be considered in a credibility assessment. It alone 
cannot serve as the foundation of the credibility assessment.” 
What does this mean? As will be seen, it appears to mean that the 
absence of such evidence cannot be a stand-alone basis for the 
conclusion that a witness’s evidence is credible.  

In Dindyal, the accused was convicted of a number of assault 
offences involving his former partner. 2021 ONCA 234 at paras. 
1-2. The trial judge indicated that he found the complainant to 
be a reliable witness because she had “no reason to lie, to 
fabricate or to embellish the accusations against [the accused].” 
Id. at para. 19. 

The Ontario Court of Appeal noted that it “has explained, on 
a number of occasions, the permissible and impermissible use of 
evidence, or the absence of evidence, relating to motive.” Dindyal, 
2021 ONCA 234 at para. 22.  In setting aside the convictions, the 
Court of Appeal suggested that the trial judge “appears to have 
conflated the absence of evidence of a motive to fabricate with a 
proven lack of motive, contrary to Batte. This is a significant 
error…the trial judge impermissibly used the absence of any 
evidence of a motive to fabricate as if it had been proven that the 
complainant had no motive to fabricate, in coming to his 
credibility conclusion regarding the complainant. Rather than 
consider it as a factor, the trial judge clearly used it to conclude 
that the complainant must be telling the truth, contrary to the 
admonition I have just set out above.” Id. at paras. 23-24.  

In Ignacio, the accused was convicted of the offence of sexual 
assault. 2021 ONCA 69 at para. 1. In convicting the accused, the 
trial judge concluded that the evidence of the complainant was 
“plausible and consistent,” she was not “prone to exaggeration,” 
and she “had no motive to falsely accuse Mr. Ignacio of a serious 
crime. To the contrary, it is clear from the evidence that prior to 
the sexual activity, she liked Mr. Ignacio and hoped to get to 
know him better.” Id. at para. 22.  
 

The accused appealed from conviction, arguing that the 
trial judge erred “in finding that the complainant had no 
motive to fabricate.” Id. at para. 25. 

 
In this case, the appeal was dismissed. The Ontario Court of 

Appeal indicated that “had the trial judge found that the Crown 
had proven no motive to fabricate, such a finding would have 
been in error. The only evidence upon which the trial judge 
could make this finding was the evidence that the complainant 
and the appellant had a prior good relationship. Evidence of a 
good relationship between the complainant and the accused, 
standing alone, is insufficient to establish that the complainant 
had no motive to fabricate.” Ignacio, 2021 ONCA 69 at para. 32. 

However, the Court of Appeal 
concluded that “the trial judge was 
required to consider motive to 
fabricate due to the defence 
allegation that the complainant 
had a motive to fabricate. In the 
context of the defence 
submissions, he was entitled to 
look to the evidence for any 
suggestion of motive and conclude 
that there was no such 
evidence. . . . The trial judge did 
not find that the Crown had 
proven that the complainant had 
no motive to fabricate. He 
effectively found that there was an 
absence of evidence of any motive 
to fabricate, and he treated this finding as one factor in the 
credibility analysis.” Id. at paras. 35-36. 

In R. v. Swain, 2021 BCCA 207, para. 32 (Can.), the British 
Columbia Court of Appeal noted that a “trier of fact may consider 
the absence of evidence of a motive to fabricate as one of various 
factors in assessing the complainant’s credibility and must not 
place excessive weight on it.” It pointed out that “[i]n most 
cases…the trier of fact will be provided [with] no evidence of any 
motive to fabricate on the part of the complainant, but the 
evidence will fall short of actually proving that the complainant 
has no motive to fabricate.” Id. at para. 29. Finally, the Court of 
Appeal then asked what is the most important question:  
 

The question becomes whether and how such an absence 
of evidence of motive can be considered by the trier of fact 
in assessing what is almost always the complainant’s 
credibility. Id. 

 
HOW IS A FINDING OF AN ABSENCE OF EVIDENCE 
OF ANY MOTIVE TO FABRICATE TO BE USED IN A 
CREDIBILITY ANALYSIS? 

Despite setting out the question every Canadian trial judge 
wants an answer to, the British Columbia Court of Appeal 
declined to provide an answer. Instead, it concentrated on setting 
out “certain risks” that “must be avoided” by trial judges in 
considering “an absence of evidence of motive to fabricate when 
assessing a complainant’s credibility.” Swain, 2021 BCCA 207 at 
para. 30. These risks were described as being the following: 

 
First, the trier of fact must not equate the mere absence of 
evidence that a complainant has a motive to fabricate 
evidence with a proven absence of motive;  
 
Second, and for the same reason, the trier of fact must not 
consider that an absence of evidence of motive to fabricate, 
or even a proven absence of motive, conclusively 
establishes that the complainant is telling the truth; and 
 
Third, the trier of fact must not reverse the burden of 
proof, which remains on the Crown to prove its case 
against the accused beyond a reasonable doubt. Id. at 
paras. 31-33. 

“ . . . the  
trial judge  

impermissibly 
used the 

absence of any 
evidence of a 

motive to  
fabricate as if  
it had been 

proven that the 
complainant 

had no motive 
to fabricate.”

https://www.canlii.org/en/on/onca/doc/2021/2021onca234/2021onca234.html
https://www.canlii.org/en/on/onca/doc/2021/2021onca234/2021onca234.html
https://www.canlii.org/en/on/onca/doc/2021/2021onca234/2021onca234.html


Footnotes 
1. The word “makeweight” has been defined as meaning “something 

put on a scale to make up a required weight,” see Makeweight, 
COLLINS ONLINE DICTIONARY, http://www.collinsdictionary.com/ 
dictionary/english/makeweight (last visited July 14, 2022), and as 

“something thrown into a scale to bring the weight to a desired 
value.” See Makeweight, MERRIAM-WEBSTER DICTIONARY, 
http://www.merriam-webster.com/dictionary/makeweight (last vis-
ited July 14, 2022). 
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These points are well made, but 
they do not assist in explaining how a 
trial judge is to consider the absence of 
evidence of an apparent motive to 
fabricate as one of various factors in 
assessing a complainant’s credibility. 

This question was also raised by the 
Ontario Court of Appeal in Ignacio. 
The Court cautioned “against placing 
an improper emphasis on the absence 
of evidence of motive to fabricate,” 
2021 ONCA 69 at para. 47, but 
indicated that that “the trier of fact is 
entitled to consider the absence of 
evidence of motive to fabricate as one 
factor in assessing the complainant’s 

credibility.” Id. at para. 52. Unfortunately, the Ontario Court of 
Appeal also declined to explain how the absence of evidence was 
to be “considered” in assessing credibility. Id.  

Having said this, it appears clear that a trial judge must not 
place an onus on the accused to explain a complainant’s 
motivation, see R. v. D.M., 2022 ONCA 429, para. 69 (Can.), and 
must not jump to the conclusion that the complainant must be 
telling the truth because an alleged motive to lie has not been 
established. Id. However, beyond these requirements, how the 
use of the absence of evidence to establish a motive to lie is to be 
considered remains difficult to explain.  

In R. v. S.S.S., 2021 ONCA 552, para. 1 (Can.), the accused 
was also convicted of the offence of sexual assault. In convicting 
the accused, the trial judge stated: 
 

I have taken into consideration that there is no evidence of 
a motive to fabricate or animus in this case. To the 
contrary, by coming forward the complainant stood to 
jeopardize her friendship with the defendant’s sister. The 
complainant’s mother risked the close relationship and 
support of the defendant’s parents, both of whom she 
considered family.  
 
The existence or absence of a motive to fabricate is a relevant 
factor to be considered. I acknowledge that when dealing 
with the issue of a complainant’s motive to fabricate, it is 
important to recognize that the absence of any evidence of 
motive to fabricate is not the same as absence of motive to 
fabricate. It is dangerous and impermissible for me to move 
from an apparent lack of motive to the conclusion that the 
complainant must be telling the truth. People may accuse 
others of committing a crime for reasons that may never be 
known, or for no reason at all. The burden of production 
and persuasion is upon the prosecution and an accused 
need not prove a motive to fabricate on the part of a 
principal Crown witness. Id. at para. 20.  

This time, the Ontario Court of Appeal set aside the 
conviction, holding that “treating the lack of evidence of motive 
to fabricate as a factor in assessing the credibility of the 
complainant in this case amounts to an error of law, because it 
had the effect of putting an onus on the appellant to disprove that 
the complainant had no motive to fabricate.” Id. at para. 21. The 
Court of Appeal concluded that the trial judge “found that there 
was no motive to fabricate, which she used as a make-weight for 
the complainant’s credibility.” Id. at 30. However, a fair reading of 
the passage above does not support the Court of Appeal’s 
contention.  

The Ontario Court of Appeal’s decision in S.S.S. is difficult to 
reconcile with its earlier decision in Ignacio. However, the Court 
attempted to do so. It suggested in S.S.S. that Ignacio was 
distinguishable because in that case “the issue of motive to 
fabricate was raised by the defence and therefore had to be 
addressed by the trial judge, whereas in this case, the issue was not 
raised by the defence. Consequently, in Ignacio, the court did not 
have to consider the risk of the onus being reversed in situations 
where the issue is not raised by the defence.” S.S.S., 2021 ONCA 
552 at para. 36. This is a weak basis for the distinction made.  

Does it matter who raises the issue? No. A trial judge must 
address it regardless of who raises it. In S.S.S., the trial judge 
explicitly followed what was suggested in Ignacio, yet the 
conviction was overturned. The Ontario Court of Appeal has 
indicated that an absence of evidence establishing a motive to 
fabricate evidence is a factor a trial judge can consider, but it has 
consistently declined to explain how. Let me try.  
 
A SUGGESTED APPROACH FOR JUDGES TO  
CONSIDER 

First of all, trial judges should generally avoid mentioning a 
motive to lie unless it is raised by one of the parties or is 
obviously in issue. If the accused argues that a witness has a 
motive to lie and an evidentiary basis in support of the motive, 
even if not established, is presented, then it must be assessed and 
considered. As pointed out by the Saskatchewan Court of Appeal 
in W.D.M., “[w]here credibility is a central issue and there is 
evidence suggesting that a complainant may have been motivated 
to fabricate an allegation against the accused, the trier of fact is 
required to consider this information” 2022 SKCA 64 at para. 42. 
Finally, if the argument is made, but there is no evidentiary basis 
to support it, then the judge should indicate that they have 
rejected the submission.  

The rejection of the submission can be used as a factor 
supporting the witnesses’s credibility, but only to the extent that 
the specific motive to lie alleged has been refuted. In other 
words, the witness’s credibility is not negatively impacted by the 
specific motive alleged, but it is not otherwise enhanced. Most 
importantly, the failure to establish or present an evidentiary 
basis in support of the purported motive cannot be used as a 
“makeweight.” 1 What I mean by this is that it cannot be used to 

“ . . . the trier 
of fact is  

entitled to  
consider the 
absence of  
evidence of 
motive to  

fabricate as 
one factor is 
assessing the 
complainant’s 
credibility.”

http://www.collinsdictionary.com/dictionary/english/makeweight
http://www.collinsdictionary.com/dictionary/english/makeweight
http://www.collinsdictionary.com/dictionary/english/makeweight
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shore up the credibility of a witness. In most cases, it will become 
a neutral factor. One possible exception being those cases in 
which the motive to lie is the essence of the defence. Finally, in 
those extremely rare cases in which the Crown can prove a lack 
of motive to lie, this can be used to enhance the witness’s 
credibility.  

Remember that it can be virtually impossible to establish that 
a witness does not have a motive to lie (who knows what another 
person is really thinking?).  However, presenting evidence of a 
possible motive to lie is much easier.  In many cases, a motive to 
lie is suggested, but not proven, though there is an evidentiary 
basis in support of the inference the trial judge is being asked to 
draw.  If such a motive is alleged and proven, this is extremely 
significant evidence.  However, the existence of a motive to lie 
does not mean that the witness lied.  

Most importantly, it must be remembered that if a motive to 
lie is alleged but not proven, this does not mean that such a 
motive does not exist, but only that it has not been proven.  As a 
result, that witness should not be found truthful solely on this 
basis standing alone.  In other words, the witness’s credibility is 
not enhanced by the absence of proof of such a motive, but 
neither is it diminished.  It is a neutral and at times an irrelevant 
factor, depending on the circumstances of each case.  The mere 
fact that it is suggested to a witness that she or he has a motive 
to lie is not necessarily significant.   

 
R. V. A.E.S.P. 

The Ontario Court of Appeal returned to these issues earlier 
this year in R. v. A.E.S.P., 2022 ONCA 405 (Can.). In that case, 
the accused was convicted of sexually assaulting his two sisters-
in-law (K.H. and S.H.). Id. at para. 2. In entering the convictions, 
the trial judge stated that K.H. and S.H. “had no motivation to 
make up such a story against the defendant.” Id. at para. 41.  

Despite these comments, and similar ones having been found 
to be a significant error in Dindyal, the Ontario Court of Appeal 
upheld the convictions. Id. It concluded that “it was open to the 
trial judge to reach that conclusion” because of a number of 
factors including that “there was nothing to suggest the sisters 
had any animus toward the appellant, anything to gain from 
revealing the assaults to the police, or any other reason to 
fabricate their story.” Id. at para. 41.  

The Ontario Court of Appeal referred to Gerrard and 
concluded that it would “defer to the trial judge’s assessment” of 
credibility: 

 
The trial judge did not move directly from a finding that 
the sisters had no motive to a determination that the sisters 
were credible, or that the appellant was guilty. Nor did the 
trial judge reverse the burden of proof and look to the 
appellant to provide evidence of a motive to fabricate. 
Ultimately, the trial judge considered the absence of any 
apparent motive to fabricate as one consideration to be 
balanced with others in assessing the credibility of the 
sisters. Credibility assessments fall four square within the 
purview of the trial judge. We defer to the trial judge’s 
assessment.  

 
A.E.S.P., 2022 ONCA 405 at para. 42. This decision cannot 

be reconciled with Dindyal. In my view, it suggests a backing 

away from the more absolute 
approach taken in Dindyal to 
one that concentrates on 
substance. Thus, the Ontario 
Court of Appeal’s comments 
concerning the trial judge not 
having reversed the onus and 
not having leaped from an 
absence of evidence to a 
positive credibility assessment. 
Unfortunately, the Ontario 
Court of Appeal reverted, in 
the last portion of the above paragraph, to stating that the 
absence of evidence of an apparent motive to fabricate being 
“one consideration.” Once again, however, the Ontario Court of 
Appeal refers to this principle but does not explain it.  

More recently, the British Columbia Court of Appeal 
considered how trial judges are to consider the absence of 
evidence of an apparent motive to fabricate in assessing a 
witness’s credibility. 

 
R. V. DAVIES 

In R. v. Davies, 2022 BCCA 172, para. 1 (Can.), the accused 
was convicted of the offence of sexual assault. In convicting the 
accused, the trial judge said that she “found the complainant to 
have testified ‘in a forthright manner and did not exaggerate.’ She 
noted that the complainant ‘had no motive to fabricate these 
events.’” Id. at para. 35.  

In upholding the conviction, the British Columbia Court of 
Appeal concentrated on what I would suggest is the crucial issue. 
It noted that “nothing in the reasons for judgment demonstrates 
the judge placed an onus on Mr. Davies to explain why the com-
plainant fabricated her allegations.” Id. at para. 81.  

Has the Supreme Court of Canada’s recent decision in Gerrard 
altered this jurisprudence? 
 
R. V. GERRARD 

In Gerrard, the accused was convicted of a number of offences 
involving violence against an intimate partner (Ms. Day). 2021 
NSCA 59, para. 1 (Can.). At his trial, the accused argued that the 
complainant had a motive to falsely implicate him (she had 
allegedly threatened to “ruin his life” because of issues in their 
relationship). Id. at para. 22. In convicting the accused, the trial 
judge stated: 
 

There’s no evidence before me that she’s [the complainant] 
motivated to lie or made previous false claims. Id. at para. 
25. 

 
On appeal from conviction, the accused argued that the trial 

judge erred in assessing the complainant’s credibility based upon 
an apparent lack of a motive to lie. The convictions were upheld 
by a majority of the Nova Scotia Court of Appeal. Id. at para. 75.  

The majority of the Court of Appeal agreed that it constitutes 
an error for a trial judge to rely on an absence of evidence to 
establish a motive to lie in assessing the credibility of a witness. 
However, the Court concluded that this did not occur in this 
case. It held that an error did not occur because “the allegation of 
motive to lie was squarely before the judge as a result of Mr. Ger-

“. . . the witness’s 
credibility is not 

enhanced by  
the absence of 
proof of such a 
motive [to lie], 
but neither is it  
diminished.”



146 Court Review - Volume 58 

rard’s testimony that Ms. Day made 
things up to get back at him—to ful-
fill Ms. Day’s threat to keep him away 
from their young daughter and to 
punish him for telling lies about her 
to her older daughter. The judge had 
to deal with this evidence.” Gerrard, 
2021 NSCA 59 at para. 52.  

Yes, but that was not the point. 
The accused was arguing that the 
trial judge took the absence of evi-
dence establishing a motive to lie 
and used it to bolster the com-
plainant’s credibility.  

In a dissenting opinion, Justice 
Bryson recognized this point by indi-

cating that the flaw in in the trial judge’s reasons was that she 
used the lack of evidence of apparent motive to lie “to conclude 
that Ms. Day’s evidence was reliable,” thus “treating negative fac-
tors—factors that at best did not diminish the complainant’s 
credibility—as positive by turning them into reasons to conclude 
that the complainant was credible and reliable.” Gerrard, 2021 
NSCA 59 at paras. 79, 82. 

The accused appealed to the Supreme Court of Canada. The 
Supreme Court rendered a brief oral judgment in which it con-
sidered the impact of the absence of evidence establishing a 
motive to lie.  

 
THE SUPREME COURT OF CANADA’S DECISION 

The Supreme Court noted that at his trial, the accused had 
argued that “the complainant had long threatened to report him 
to the police and finally followed through with this threat by fab-
ricating allegations because he made a derogatory comment 
about her to her daughter. Put another way, he alleged that she 
had a motive to lie and was, in fact, lying.” R v. Gerrard, 2022 
SCC 13 (Can.).  

In dismissing this ground of appeal, the Supreme Court stated 
as follows: 

 
[W]e do not accept Mr. Gerrard’s submission that the trial 
judge made improper credibility findings about the 
complainant regarding lack of motive to lie . . . . The trial 
judge properly considered each of these factors in 
assessing the complainant’s credibility as a direct response 
to Mr. Gerrard’s defence at trial, namely that the 
complainant had long threatened to report him to the 
police and finally followed through with this threat by 
fabricating allegations because he made a derogatory 
comment about her to her daughter. Put another way, he 
alleged that she had a motive to lie and was, in fact, lying. 
Credibility findings are owed significant deference on 
appeal . . . . The trial judge’s reasons were responsive to 
live issues at trial — raised by Mr. Gerrard — and reveal 
no error justifying intervention. 
 
Lack of evidence of a complainant’s motive to lie may be 
relevant in assessing credibility, particularly where the 
suggestion is raised by the defence . . . . Absence of 
evidence of motive to lie, or the existence of evidence 

disproving a particular motive to lie, is a common sense 
factor that suggests a witness may be more truthful 
because they do not have a reason to lie. That said, when 
considering this factor, trial judges must be alive to two 
risks: (1) the absence of evidence that a complainant has a 
motive to lie (i.e. there is no evidence either way) cannot 
be equated with evidence disproving a particular motive to 
lie (i.e. evidence establishing that the motive does not 
exist), as the latter requires evidence and is therefore a 
stronger indication of credibility — neither is conclusive in 
a credibility analysis; and (2) the burden of proof cannot 
be reversed by requiring the accused to demonstrate that 
the complainant has a motive to lie or explain why a 
complainant has made the allegations. Id.  
 
It is unfortunate that the Supreme Court issued a brief oral 

judgment on such an important issue, but it appears that the 
Supreme Court of Canada is saying that: 
 

(1) the absence of evidence of a motive to lie is not the 
same as proof of a lack of motive to lie, though it may 
be relevant in assessing credibility; and  

 
(2) trial judges must not effectively reverse the burden of 

proof by requiring the accused to establish that the wit-
ness has a motive to lie or to explain why the witness 
would make a false complaint. 

  
On the latter issue, it is well established “an accused person 

cannot be called upon to explain or theorize as to why a com-
plainant would make an allegation against him . . . . The ratio-
nales for such a prohibition are multiple, though most often it is 
said that this questioning is impermissible because it undermines 
the presumption of innocence by shifting the onus of proof to the 
accused.” See R. v. Bernier, 2021 ABCA 27, paras 19, 21 (Can.).  

However, if the existence of embellishment or proof of a 
motive to lie can negatively impact a witness’s credibility, it 
appears counterintuitive to ignore the opposite: the absence of 
evidence of a motive to lie or a lack of embellishment. The for-
mer would, for instance, appear to be a basis to conclude that a 
witness is not exaggerating, a basis generally for a positive find-
ing in relation to credibility.  
 
SUMMARY/MOTIVE TO LIE 

In cases in which an alleged motive to lie is raised, there are 
generally four scenarios which can unfold: 
 

1. The witness accepts that they have a motive to lie about 
the accused; 

2. The witness denies that they have a motive to lie about 
the accused, but the evidence establishes the existence 
of the motive;  

3. The witness denies that they have a motive to lie about 
the accused and though the evidence does not 
establish the existence of the motive, there is a 
sufficient evidentiary basis for the trial judge to 
consider whether the motive exits; and 

4. The witness denies that they have a motive to lie about 
the accused and the evidence fails to establish the 

“. . . the 
absence of  

evidence of a 
motive to lie is 
not the same 
as proof of a 

lack of a 
motive to lie, 
though it may 
be relevant in 

assessing  
credibility . . .”
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existence of the motive or an evidentiary basis upon 
which the allegation can be considered. 

 
I would suggest the following when an issue of motive to 

fabricate a complaint arises:  
 

(1) when such an allegation is made and proven, it is 
significant evidence that must be considered, see R. v. 
S.R., 2022 ONCA 192, para. 30 (Can.); 

(2) when such an allegation is made but not proven, a trial 
judge should state that it has not been proven and as a 
result the suggested motive to fabricate will not be 
considered in assessing that witness’s reliability; and  

(3) when such an allegation is made, and though not 
proven, an evidentiary basis upon which an inference 
could be drawn has been presented, this inference 
must be weighed and considered by the trial judge in 
the context of the case as a whole.    

  
Thus, proof of a motive to lie is a significant factor in assessing 

a witness’s evidence, but it does not necessarily prove that the 
witness lied. An unproven suggestion that a witness had a motive 
to lie is a neutral factor that neither enhances nor diminishes a 
witness’s credibility.  If a motive to lie is suggested, any evidence 
in support of the suggestion must be assessed. Finally, and most 
importantly, when a motive to lie is rejected or not proven, this 
does not enhance the general credibility of the witness. It cannot 
be used as a makeweight or as a means of switching the onus of 
proof to the accused.  

What about the second issue raised at the beginning of this 
column: the impact of embellishment or a lack of embellishment 
on the credibility of a witness?  

 
LACK OF EMBELLISHMENT OR LACK THEROF 

If a trial judge concludes that a witness has exaggerated or 
embellished their testimony, this will normally have a negative 
impact upon their credibility. Embellishment has been described 
a constituting “evidence of incredibility.” See R. v. A.M., 2022 
ONCJ 205, para. 71 (Can.).  

However, what if the trial judge finds no indication of exag-
geration or embellishment? Does this enhance the witness’s cred-
ibility? It has been held that “it is improper for a trial judge to 
infer that a more modest sexual assault allegation is more likely 
to be true because a false allegation is likely to be serious.” See R. 
v. J.L., 2022 ONCA 271, para. 12 (Can.). 
 
THE APPLICABLE PRINCIPLES 

In R. v. Kiss, 2018 ONCA 184, para. 1 (Can.), the accused was 
convicted of the offence of sexual assault (in relation to K.S.). In 
entering the conviction, the trial judge indicated that he found 
no examples of the complainant having exaggerated or 
embellished her testimony. Id. at para. 51. On appeal, the 
accused argued that “the trial judge erred in law by using the lack 
of exaggeration or embellishment to enhance K.S.’s credibility.” 
Id. 

The appeal was dismissed. The Ontario Court of Appeal 
indicated that the trial judge “would have erred if he treated the 
absence of embellishment as adding to the credibility of K.S.’s 
testimony. It is wrong to reason that because an allegation could 

have been worse, it is more likely 
to be true.…While identified 
exaggeration or embellishment is 
evidence of incredibility, the 
apparent absence of exaggeration 
or embellishment is not proof of 
credibility. This is because both 
truthful and dishonest accounts 
can appear to be without 
exaggeration or embellishment.” 
Kiss, 2018 ONCA 184 at para. 
52.  

However, the Court of Appeal 
concluded that “there is nothing wrong with a trial judge noting 
that things that might have diminished credibility are absent. As 
long as it is not being used as a makeweight in favour of 
credibility, it is no more inappropriate to note that a witness has 
not embellished their evidence than it is to observe that there 
have been no material inconsistencies in a witness’ evidence, or 
that the evidence stood up to cross-examination” The Court of 
Appeal noted that these “are not factors that show credibility. 
They are, however, explanations for why a witness has not been 
found to be incredible.” Id. at para. 53. 

Subsequently in R. v. Alisaleh, 2020 ONCA 597, para. 1 
(Can.), the accused was also convicted of the offence of sexual 
assault. The Ontario Court of Appeal noted that in “addressing 
why she believed the complainant, the trial judge explained: 
‘[t]here are two important factors that I find enhance [the com-
plainant’s] credibility’. One of those two important factors per-
tained to the view that the complainant had not embellished dur-
ing her evidence. As the trial judge explained, although every 
allegation of sexual assault is serious the allegations made by the 
complainant were ‘relatively modest’ and that the complainant 
‘gave a measured description of what took place between them 
without apparent exaggeration.’ The trial judge also emphasized 
that the complainant’s description of the assault was ‘under-
stated.’” Id. at para. 15. 

The Court of Appeal stated once again that “it is not an error 
to simply note that there is an absence of embellishment in the 
complainant’s testimony. This court has held that the presence of 
embellishment can be a basis to find the complainant incredible, 
and there is nothing wrong with noting the absence of something 
that could have diminished credibility. However, it is wrong to 
reason that because an allegation could have been worse, it is 
more likely to be true.” Alisaleh, 2020 ONCA 5970 at para. 16. 

However, the Court of Appeal concluded that a new trial was 
required. It held that “[i]n this case, the trial judge was not 
simply noting that the complainant’s evidence did not suffer from 
a problem of exaggeration or embellishment that diminished its 
weight in response to a defence argument that the complainant 
had embellished her allegations. Rather, the lack of 
embellishment was specifically noted as an ‘important’ factor 
used to ‘enhance’ the complainant’s credibility.” Alisaleh, 2020 
ONCA 5970 at para. 17. 

More recently, in R. v. J.B., 2022 ONCA 214, para. 13 (Can.), 
the accused, in appealing from conviction, argued that “the trial 
judge improperly used the absence of exaggeration to bolster 
J.D.’s evidence.” In convicting the accused, the trial judge had 
stated: 

“ . . . While  
identified  

exaggeration or 
embellishment is 

evidence of 
incredibility, the 

apparent 
absence of [it] is 

not proof of 
credibility.”



2. In Glassie v. R [2018] NZCA 308 at [42] (N.Z.), the New Zealand 
Court of Appeal indicated that “[i]t is well settled in New Zealand 
that it is permissible for prosecutors to question defendants (should 
they choose to give evidence) on a complainant’s motive to lie and 
to close on the subject. But prosecutors must be moderate in their 
treatment of the subject. The risk that must be guarded against is the 
prospect that raising the absence of evidence of a complainant’s 
motive to lie will subtly shift the onus of proof in the minds of the 

jury and lead them to convict unless the defendant can offer a plau-
sible reason for why the complainant must be lying.” Similarly, the 
High Court of Australia has cautioned against asking “a person 
accused of sexual offences, in cross-examination, whether that per-
son could offer any reason or motive for the complainant to lie,” 
because it diminishes “the standard of proof by strengthening the 
complainant’s credibility. As the plurality in Palmer pointed out, 
absence of proof of a motive for the complainant to lie about the 

At no time did [J.D.] appear 
to embellish or exaggerate the 
sexual abuse incidents against 
her by J.B. that could reflect a 
carelessness for the truth 
when testifying under oath. In 
fact, she made it clear when 
first describing the incidents 
to her stepmother and the 
police that there was no rape 
by him or touching by him on 
her breasts or vagina. Id.  

 
On appeal, the Court of 

Appeal, in upholding the convic-
tion, held that “the trial judge 
was not using the absence of 

exaggeration in J.D.’s evidence or her lack of motive to lie as a 
‘makeweight in favour of credibility’. It was merely one of the 
explanations he gave for why he did not find the complainant to 
be incredible . . . . He was not reasoning that, because the allega-
tions could have been worse, they were more likely to be true.” 
Id. at para. 17. 
 
R. V. GERRARD: 

At the Court of Appeal level of Gerrard, it was held that it con-
stitutes an error to use “the absence of embellishment” as a factor 
that enhances a witness’s credibility. 2021 NSCA 59 at para. 53. 
However, the Nova Scotia Court of Appeal had held that “it is 
permissible for a judge to consider the absence of embellishment 
by a witness in determining if his or her evidence is not credible, 
but not as a makeweight in favour of the credibility of his or her 
evidence.” Id. 

This issue was addressed on subsequent appeal by the 
Supreme Court of Canada in Gerrard, 2022 SCC 13 at para. 5. 
The Court stated that a lack of embellishment has a limited role 
in assessing a witness’s credibility: 
 

Lack of embellishment may also be relevant in assessing a 
complainant’s credibility and often arises in response to 
suggestions that the complainant has a motive to lie. But, 
unlike absence of evidence of motive to lie, or the exis-
tence of evidence disproving a particular motive to lie, lack 
of embellishment is not an indicator that a witness is more 
likely telling the truth because both truthful and dishonest 
accounts can be free of exaggeration or embellishment. 
Lack of embellishment cannot be used to bolster the com-
plainant’s credibility — it simply does not weigh against it. 
It may, however, be considered as a factor in assessing 
whether or not the witness had a motive to lie.”Id.  

It is not clear exactly what the last portion of this statement 
means, but it appears that the Supreme Court of Canada is saying 
that lack of embellishment is a non-factor in assessing credibility, 
though it can be considered as a factor in assessing whether or 
not the witness had a motive to lie. This would appear to suggest 
that if the accused alleges that a complainant has a motive to lie, 
a lack of exaggeration or embellishment can be considered. The 
difficulty, however, is that the Supreme Court has also suggested 
that “both truthful and dishonest accounts can be free of exagger-
ation or embellishment.” Id. Thus, a lack of embellishment does 
not appear to support the proposition that the witness did not 
have a motive to lie. At best, it would appear to be a factor in 
concluding that an alleged motive put forward has not been 
proven and thus will not be considered in assessing the witness’s 
overall credibility.  
 
SUMMARY/EMBELLISHMENT 

The Supreme Court’s decision in Gerrard makes it clear that a 
Canadian trial judge must not fall into the trap of seeing a lack of 
apparent embellishment as a factor that enhances a witness’s 
credibility. However, it can be considered when raised by the 
defence. As with suggestions of a motive to lie, the key is not to 
jump from a rejection of such an argument to a positive finding 
of credibility. In other words, the rejection of an allegation of 
embellishment does not enhance a witness’s credibility.  

 
CONCLUSION 

In conclusion, as can be seen, the issues considered here have 
consistently been raised in sexual offences. This may be because 
credibility of the complainant is often an important issue in such 
cases and because there is an undeniable attraction to asking: 
“Why would the complainant make this up?”  

However, trial judges must refrain from asking themselves this 
question because asking it leads a trial judge on to a path of for-
bidden reasoning: an inability by the accused to explain why a 
complainant would make a false allegation of sexual assault 
means the complainant’s credibility is enhanced, i.e., she or he 
must be telling the truth.  

Obviously, this reverses the onus of proof and it puts an 
accused person in an impossible position: it is simply not always 
possible to know and therefore impossible to prove what the 
motivation of a specific witness consists of. Thus, in Swain, in 
overturning a conviction, the British Columbia Court of Appeal 
pointed out that a trial judge erred because the accused’s “failure 
to offer ‘some rationale or motivation’ for why the complainant 
would have fabricated her version of events weighed significantly 
in the trial judge’s credibility assessment.”2 2021 BCCA 207 at 
para. 57. 

In R. v. Musara, 2022 ONSC 2835 (Can.), Justice Nakatsursu 
adopted an approach that other judges might consider following. 
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“. . . lack of 
embellishment is 
not an indicator 
that a witness is 

more likely 
telling the truth 
because both 
truthful and  
dishonest 

accounts can  
be both  

exaggerated and 
embellished.”



incident in issue ‘is entirely neutral’ and, as a result, the fact that the 
accused can point to no reason for the complainant to lie is ‘gener-
ally irrelevant’. To introduce an inquiry into why would the com-
plainant lie would focus the jury’s attention on irrelevancies by invit-
ing the jury to accept the complainant’s evidence unless there were 

some demonstrated motive to lie. That would deny that the trial is 
an accusatorial process in which the prosecution bears the onus of 
proving the offence beyond reasonable doubt.” See Hargraves v The 
Queen [2011] HCA 44, para. 44 (Austl.). 

In Musara, Justice Nakatsuru considered that there was a lack of 
evidence to establish that the complainant (S.D.) had a motive to 
lie, but instead of using this as a general makeweight, he indi-
cated that “[t]his adds nothing to the proof of the prosecution 
case. It proves nothing nor does it per se support S.D.’s credibility. 
There is no onus on the defence to prove a lack of motive. I just 
refer to motive to assess the defence argument about a potential 
motive to lie. Motive, or lack of a motive, is just one factor in the 
assessment of credibility.…Here, I do not find any motives that 
prevent me from finding S.D. credible.” 2022 ONSC 2835 at 
para. 29. 

This is an approach that has much to commend it because it 
does not overuse the apparent lack of evidence, but uses it in a 
proper manner: it refutes the specific allegation of a motive to 
fabricate leaving the rest of the evidence presented to be assessed 
in the normal manner.  
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Supreme Court nominee, Ketanji 
Brown Jackson 

• Chief Justices Tani Cantil-Sakauye of 
California and Anne M. Burke of Illi-
nois 

• Hon. Reggie Walton, Senior Judge of 
the U.S. District Court for District of 
Columbia 

• Hon. Thomas Griffith (Ret.), U.S. 
Court of Appeals for the District of 
Columbia 

• Former Republican National Com-
mittee Chair and Montana Governor 
Marc Racicot 

• Ukraine Supreme Court Justice 
Ganna Vronska 

• UC Berkeley School of Law dean, 
author and frequent commentator 
Erwin Chemerinsky 

• Mother Jones 
Magazine Bureau 
Chief and MSNBC 
on-air analyst David 
Corn 
Former Newsweek 
legal affairs editor 
David A. Kaplan, 
author of “The Most 
Dangerous Branch: 
Inside the Supreme 
Court in the Age of 
Trump.” 

 
The symposium 

was organized by The National Judicial 
College, the Berkeley Judicial Institute and 
the Civil Justice Research Initiative at 
Berkeley Law, the International Academy 
of Trial Lawyers and the law firm Robins 
Kaplan LLP. 

 
RESOURCE FOR FAMILY AND  
JUVENILE COURTS 

The Association of Family and Concili-
ation Courts is an excellent resource for 
judicial officers in both the domestic rela-
tions and juvenile areas. The AFCC had its 
beginnings in California in 1963 and since 
that time it has grown to be an interdisci-
plinary, international association of profes-
sionals dedicated to improving the lives of 
children and families through the resolu-
tion of family conflict.  

Per the AFCC website: The AFCC pro-
motes a collaborative approach to serving the 
needs of children among those who work in 
and with family law systems, encouraging 
education, research, and innovation and iden-
tifying best practices. AFCC members have led 
the way in developing new processes and pro-
grams to meet the needs of families in conflict. 
Members of the association have conducted 
research and written books that served as the 
impetus for reform in family courts and public 
policy arenas throughout the world. Indeed, 
the changes in family court systems and within 
AFCC over the years have been remarkable. 
What has not changed, however, are the ideas 
that inspired AFCC’s founders: that an organi-
zation facilitating an interdisciplinary 
exchange of ideas and information can serve 
as an agent of change and a catalyst for the 
needs of families, and especially children, in 
conflict.  

The AFFC publishes a quarterly jour-
nal, The Family Court Review, which pro-
vides scholarly articles on a variety of top-
ics touching on families and children in the 
court system. The AFCC also conducts an 
annual conference that attracts respected 
professionals from all relevant disciplines 
to discuss the important topics in the field.  

Information on membership, the Family 
Court Review, and the annual conference 
can be found at: https://afccnet.org   

 
COURT WELLNESS 

The pandemic engendered a whole host 
of initiatives to address the challenges to 
the health of judges and court staff, both 
physical and mental. Studies show that 
courts often shared stress similar to first 
responders and health professionals. Even 
though the pandemic seems less problem-
atic at this point, the progress and proce-
dures regarding wellness are still valuable 
as we look forward. 

Early last year, the National Center of 
State Courts published a study entitled 
Addressing the Mental Health and Well-Being 
of Judges and Court Employees which helps 
court leaders promote and maintain a 
mentally healthy workplace. Included are 
links to valuable resources, best practices, 
some plans from individual states, and tips 
from experts. One worthy recommenda-
tion involves One Mind At Work 
www.onemind.org , a clearinghouse of 
global organizations centered on work-
place wellbeing, that is the basis of several 
state court planning efforts. In addition, it 
includes an Organizational Assessment 
tool from the American Psychiatric Associ-
ation that helps identify priorities for you 
own court environment. Most importantly, 
it lists a great list of research links for infor-
mation, studies, podcasts, and webinars 
that will enhance any judge’s ability to look 
out for himself or herself, as well as 
strengthen support for staff. 

The Resource Page
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