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Roadmap for Today
Ø Role and significance of water in Pre-European contact
Hawaiʻi as a foundation for current laws
Ø Legal framework for water resource management in
Hawaiʻi today
Ø Important developments in Hawaiʻi water law, with an
emphasis on the Public Trust and Precautionary Principle

Kumulipo: Native Hawaiian Creation Story
Ø Great chant of the cosmos
traces the birth of Native
Hawaiians to the beginning of
time in Hawaiʻi
Ø Although we have ties
throughout Polynesia, the
kumulipo explains that in the
beginning there was pō
(darkness), and from this
darkness came life
Ø Pō gave birth to Kumulipo and
Pōʻele. Through their union, the
natural world was created
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Kumulipo, continued
Ø Kumulipo and Pōʻele’s first
child was the coral polyp,
which created the foundation
for all life in the sea
Ø All plants and animals in
Hawaiʻi – both on land and in
the sea – were then born in
sequential order
Ø They are aumākua
(guardians), that protect us still

Native Hawaiian Worldview
ØPō had many children that
comprised all aspects of the natural
world, including Papa & Wākea
Ø After all of the Hawaiian Islands
were born, Wākea had a child with
Hoʻohōkūkalani. It was stillborn,
but a kalo plant grew from its grave
Ø Wākea & Hoʻohōkūkalani had a
second child: the first Hawaiian
Ø This familial relationship is a
kuleana to care for our natural and
cultural resources as a public trust
for present and future generations

Native Hawaiian Worldview, continued
ØʻĀina: word for land literally
means “that which feeds”
Ø Traditional systems of
resource management were
intricate and interdependent
Ø Aliʻi (chiefs) held resources in
trust; hoaʻāina (people) had
access throughout the ahupuaʻa
Ø Tradition and custom respected
and reflected these practices and
was the law of the land, although
it was later reduced to writing
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What Does This Mean For Water?
In ʻŌlelo Hawaiʻi:
Ø Wai = fresh water
Ø Waiwai means wealth
Ø Kānāwai is the law
Ø Both wealth and
the law are defined
by fresh water

Ola I Ka Wai: Water is Life
Ø Provided drinking water
Ø Enabled kalo cultivation
Ø Recharged ground water
Ø Supported estuaries & fisheries
Ø For Kānaka Maoli, this was just common sense!
Ø Supported a population ≈ Hawaiʻi’s current population

Kānāwai: Law Developed Around Wai
Ø Kānāwai = relating to
water
Ø Fresh water was a
kinolau of Akua Kāne
Ø Could not be reduced
to physical ownership
Ø Resource managed
for the good of the
larger community
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Kingdom of Hawaiʻi 1840 Constitution
Declared that the land, along with its resources,
“was not [the King’s] private property. It
belonged to the Chiefs and the people in
common, of whom [the King] was the head
and had the management of landed property.”

Gifts from the West
Ø 1778: beginning of the end; physical & cultural genocide
Ø Native Hawaiians decimated by disease: population of ≈
1 million collapses to < 40,000 within 1st century of contact
Ø Foreign demands for goods fuel political instability

The Impacts of Sugar Plantations
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Re-emergence of Public Trust Principles
McBryde Sugar Co. v. Robinson (1973)

Water Law in Hawaiʻi Today
Ø Constitution of the State of Hawaiʻi
Ø State Water Code
Hawaiʻi Revised Statutes chapter 174C
Ø Hawaiʻi Admin.
Rules Chapters 13-167
to 13-171
Ø Court decisions
interpreting the laws
listed above

Hawaiʻi Constitution, Article XI,
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The State and its political subdivisions must
Ø “[C]onserve and protect Hawai‘i’s natural beauty and
all natural resources . . .”
Ø “[P]romote the development and utilization of these
resources in a manner consistent with their
conservation and in furtherance of the self-sufficiency
of the State.”
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Hawaiʻi Constitution, Article XI,

1

“All public natural resources are held in trust
by the State for the benefit of the people.”

Hawaiʻi Constitution Article XI

7

“The State has an obligation to protect, control and
regulate the use of Hawaiʻi’s water resources for
the benefit of its people.”

Waiāhole I, 94 Haw. 97 (2000)
“article XI, section 1 and article XI, section 7 adopt the
public trust doctrine as a fundamental principle of
constitutional law in Hawaiʻi”
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Hawaiʻi Constitution Article XI

9

“Each person has the right to a clean and healthful
environment, as defined by laws relating to
environmental quality, including control of
pollution and conservation, protection and
enhancement of natural resources. Any person
may enforce this right against any party, public or
private, through appropriate legal proceedings,
subject to reasonable limitations and regulation as
provided by law.”

State Water Code, HRS ch. 174C
Ø Commission has dual mandates to promote
“reasonable-beneficial use,” and protect the
public’s interest in the resources
Ø Regulates ground water through Sustainable Yields,
and well construction and pump installation permits
Ø Manages surface water through Interim Instream
Flow Standards; some permits as well
Ø Issues Water Use Permits in designated Water
Management Areas only

The Waiāhole Ditch
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History of the Public Trust
Ø Ancient doctrine dating back to Roman law
Ø Recognized by the United States in Illinois Central
Railroad Co. v. Illinois, 146 U.S. 387 (1892)
§ Applied the doctrine to tidal and navigable waters
and the submerged lands beneath them

The Public Trust in Hawai‘i is Unique

Ola i ka Wai: Water is Life

Public Trust in Hawai‘i
Ø Also adopted in King v. Oahu Railway, 11 Haw. 717,
725 (Haw. 1899), which held that “the people of
Hawaiʻi hold the absolute rights to all its navigable
waters and the soils under them for their own
common use.”
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What is the Public Trust Over Water?
Waiāhole, 94 Haw. 97 (2000)
Ø “[T]he public trust doctrine applies to all water
resources without exception or distinction.”
Ø “In view of the ultimate value of water to the ancient
Hawaiians, it is inescapable that the sovereign
reservation was intended to guarantee public rights to all
water, regardless of its immediate source.”
Ø “Protected “trust purposes” include resource protection,
Kānaka Maoli rights and practices, appurtenant rights, &
domestic water. Waiʻola added DHHL reservations
Ø Presumption in favor of trust purposes; burden on
state and commercial users to justify proposed uses

Key Lessons From Waiāhole
Process mandate
Ø Imposes an “affirmative duty to take the public trust into
account in the planning and allocation of water resources,
and to protect public trust uses whenever feasible”
Ø Focuses less on “what” and more on “how” a decision
is made: the State “must take the initiative in considering,
protecting, and advancing public rights in the resource at
every state of the planning and decisionmaking process”
Ø Duty as a trustee goes beyond the financial bottom line
and decisions must be made with “openness, diligence,
and foresight”

Key Lessons From Waiāhole, continued
Constitutional foundation
Ø The public trust is “an inherent attribute of sovereign
authority” that the State could not legislatively abdicate
Ø The trust provisions are “self-executing,” or legally
effective without further legislative action
Ø The public trust operates like other constitutional
doctrines, establishing foundational principles that guide
and limit the more detailed provisions of other laws
Ø In the court’s words, it: “[i]nform[s] the Code’s
interpretation, define[s] its permissible ʻouter limts,’ and
justif[ies] its existence.”

9

Key Lessons From Waiāhole, continued
Heightened standard of review
Ø The public trust is critical in helping community
groups dispel the traditional air of deference given to
administrative agency decisions
Ø Given its constitutional foundation, courts have the
“ultimate authority to interpret and defend the public
trust”
Ø This is critical given the high degree of political
influence/gamesmenship involved in water issues
Ø Agency or other decisionmakers must take a “hard
look,” but courts have an independent duty to review
given the constitutional mandate

Public Trust as Paradigm
The public trust helps in ways that transcend the law
Ø More than a set of rules, it embodies a way of thinking
that has become a pure statement of societal vision
Ø In hotly contested cases, enduring public rights in our
resources can help to counterbalance political forces,
especially for groups who would otherwise be outgunned
politically and/or financially
Ø The concept itself galvanizes community members to
take ownership of these issues and has inspired action
over the long term, spawning a series of cases on
Molokaʻi, Maui, Hawaiʻi Island, Kauaʻi, and beyond

Precautionary Principle
Ø Emerged in the 1980s as an approach of caution
espoused by environmentalists
Ø Formally recognized by the international
community in 1992 at the first United Nations
Conference of Environment and Development
in Rio de Janeiro
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Precautionary Principle, continued
The Hawaiʻi Supreme Court in Waiāhole adopted the
precautionary principle as a corollary of the public trust
Ø “the lack of full scientific certainty should not be a
basis for postponing effective measures to prevent
environmental degradation”
Ø “at minimum, the absence of firm scientific proof
should not tie the Commission’s hands in adopting
reasonable measures designed to further the public
interest”

Trustee’s Duty Under the Precautionary Principle
Ø “[W]here scientific uncertainty
exists, a trustee’s duty to protect
the resource mitigates in favor of
choosing presumptions that also
protect the resource”
Ø Precautionary principle restates
the trustee’s duties under the
Hawaiʻi Constitution
Ø Prevents the trustee from hiding
behind scientific uncertainty to
justify inaction
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Key Take Aways From Waiāhole . . .
Ø The public trust is a powerful tool that has been critical
in returning some water and justice to Kānaka Maoli
Ø But ultimately, beneficiaries must bring the law to life
on the ground and in our communities
Ø “He wai e mana, he wai e ola, e ola no ea.” It is fresh
water that empowers and provides life and sovereignty

Questions?
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