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Ka Huli Ao
Turning Toward Englightenment
Ka Huli Ao is an academic
center that promotes
education, scholarship,
community outreach and
collaboration on issues of
law, culture and justice for
Native Hawaiians and other
Pacific and Indigenous
peoples.

We seek to achieve profound change
through research, scholarship, and the
awareness brought about by
knowledge and understanding
Priority Areas:
ü Research & Scholarship
ü Education – Classes & Certificate
Program
ü Community Outreach
ü Student Outreach
ü Legal History and Archives
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 Historical

Background

¡

Traditional Society

¡

Constitutional Monarchy

¡

Māhele (Land Division)

¡

1893 Overthrow of the Hawaiian Kingdom

 Relevant
¡

Federal & State Laws

1898 Joint Resolution of Annexation/1900
Organic Act

¡

1921 Hawaiian Homes Commission Act

¡

1959 Hawai`i Admission Act

¡

1978 Amendments to Hawai`i State Constitution

 Rice

v. Cayetano, 528 U.S. 495 (2000)

 Sovereignty

w/in the U.S. Context

¡

Federal Recognition

¡

State Recognition – Act 195

¡

`Aha – Native Hawaiian Convention 2016
Dept. of Interior Rulemaking

¡

 Cultural

Sovereignty - Ea

Hānau ka `āina,
hānau ke ali`i,
hānau ke
kanaka
Born was the
land, born were
the chiefs, born
were the
people
`Ōlelo No`eau

2

300-800 AD
Polynesians
settled in
Hawai`i.
Prior to 1778, Hawaiians
developed a vibrant,
sophisticated culture, and a
stable land tenure system that
supported an estimated
population of 300,000 to
800,000 people.

No fee simple ownership
Moku – island or large section of island
controlled by high chief or ali`i nui
Loyal chiefs and konohiki held under the
ali`i nui
Each strata of society owed allegiance to
those above
Common areas within the ahupua`a were
worked to support the chiefs and priests
Native tenants could move to other
ahupua`a if not satisfied with their living
situation

Moku of Kaua`i

Ahupua`a: Watershed
- land unit running
from sea to mountains
containing subsistence
resources within its
boundaries
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Ascends to the throne in
1825 at the age of 12
During his reign major
changes in land tenure
and legal system
In 1839-40 first Constitution
adopted for the Hawaiian
Kingdom
In 1826, the United States
extends diplomatic
recognition to the
Kingdom and enters into treaties and conventions of
friendship, commerce and navigation. Subsequent
agreements in 1842, 1849, 1875, and 1884.

Conversion to fee simple land ownership system –
why?
 Protect sovereignty of Hawai`I
 Safeguard interests of the chiefs and native
people in land from encroaching foreigners
 Increase standing in the international community
Result:
 1.5 million acres to Government
 984,000 acres to the King (Crown Lands)
 1.6 million acres to Chiefs
 28,658 acres to native tenants; about 167,000
additional acres from Government lands
purchased by native tenants

1891 - Queen
Lili`uokalani succeeds
to the throne upon the
death of her brother,
King David Kalākaua.
1893 – Prepares a new
constitution limiting the
vote to Hawaiian-born
or naturalized citizens,
in an attempt to undo
the harm of the 1887
Bayonet Constitution.
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U.S. Minister Stevens

A small group of businessmen
who controlled the islands'
economy and private
property oppose the new
constitution and want
annexation to the U.S.
U.S. Minister to
Hawaii John L.
Stevens orders
U.S. Marines to
land in Honolulu to
aid the
annexationists.

President Cleveland

President Cleveland sends
Commissioner James
Blount to Hawai`i to
investigate and he finds
U.S. actions were
responsible for the
overthrow.
President Cleveland declares
the U.S. actions were "an
act of war" on a "feeble,
but friendly state."

1894
Members of the provisional government
realize annexation will not happen
while Cleveland is President. They
adopt a constitution establishing the
Republic of Hawaii. Having already
taken the Government Lands, they
declare the Crown Lands to be public
lands.
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1896
William McKinley, who supports Hawai`i s
annexation to the U.S. wins the U.S.
Presidency
1897
Congress again considers annexation
An estimated 95 percent of Native
Hawaiian adults sign petitions protesting
annexation
The U.S. Senate rejects the McKinley
annexation treaty

Page from
1897 petition
against
annexation
to U.S.

In 1898 Hawai`i is annexed to U.S. by
joint resolution rather than through
treaty process requiring 2/3 vote of
the Senate.
The Republic cedes sovereignty of
Hawai`i and approximately 1.8 million
acres of Government and Crown lands
to the U.S. – “ceded lands.”
Congress passes the 1900 Organic Act
establishing a territorial government.
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Prince Kūhiō

Congress was concerned by
decrease in Native Hawaiian
population and homeless
condition of Hawaiian
people
Congress enacted the
Hawaiian Homes Commission
Act (HHCA) setting aside
about 203,500 acres of
ceded land for homesteading
by Native Hawaiians –
defined as those of 50% or
more Hawaiian ancestry

After WW II, the push to
admit Hawai`i as a
State intensifies.
Although Hawai`i was
listed on the U.N. s
list of non-selfgoverning territories,
Statehood was the
only option presented

As a compact with the U.S., State must adopt
Hawaiian Homes Comm n Act (HHCA) in
constitution
The United States cedes to the State of Hawai`i
approximately 1.4 million acres of the
Government and Crown Lands, including
203,500 acres of Hawaiian Home Lands.
These “ceded lands” are to be held by the State
in public trust for one or more of 5 trust
purposes including 'the betterment of
conditions of Native Hawaiians,' as defined in
the HHCA.

7

John D.
Waihee III

Frenchy DeSoto

H. William
Burgess

•
•

•

•

•

•
•
•

Frenchy
DeSoto,
William
Paty, John
Waihee

HHCA program must be provided “sufficent
sums” by state legislature - art. XII,
1
Ceded lands are to be held as a public trust
for two beneficiaries – native Hawaiians and
the general public – art. XII, 4
An Office of Hawaiian Affairs (OHA)is
created, with trustees to be elected by all
voters of Hawaiian ancestry; trustees also
must be Hawaiian – art. XII, 5
Pro rata share of income and proceeds from
ceded lands should go to OHA – Art. XII, 6

State reaffirms and shall protect the
traditional and customary rights of native
tenants – art. XII,
7
Hawaiian language is designated as an
official language of the state – art. XV, 4
State shall promote the study of Hawaiian
culture, history and language - art. X, 4.
State has an obligation to protect, control
and regulate the use of Hawaii's water
resources for the benefit of its people – art.
XI,
7.
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1993
Apology
Resolution

100 Years After Overthrow
United States Apologizes

Challenge to
Hawaiian
ancestry voting
requirement for
OHA trustee
elections

Attny. John Roberts

Harold Freddy Rice

Gov. Ben Cayetano

Attny. Ted Olsen

OHA Chair
Clayton Hee

 The

States may not violate
a fundamental principle:
They may not deny or
abridge the right to vote
on account of race.
 The design of the (15th)
Amendment is to reaffirm
the equality of races at
the most basic level of the
democratic process, the
Justice Kennedy
exercise of the voting
franchise.
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Morton v. Mancari case – Laws that benefit
native peoples do not violate Equal Protection
because native peoples/governments have a
political relationship with the U.S.
 If special treatment can be tied rationally to
Congress unique obligation toward the native
group - especially in furthering self-government then it will be upheld
 Morton v. Mancari not applicable here because
the elections for OHA trustees are elections of
the State, not of a separate quasi-sovereign, and
they are elections to which the Fifteenth
Amendment applies.


 For

Native Americans, the federal
government recognizes the “inherent
powers of a limited sovereignty which
has never been extinguished.”
 Examples of “inherent” powers:
Determine form of government
Determine citizenship criteria
¡ Control over domestic affairs
¡ Administer justice
¡
¡

 Three

paths to federal recognition –
Congress, Courts (rarely), Executive

Clarify status of Native
Hawaiians under U.S. law
• Bring U.S. policy on
Native Hawaiians in line
with U.S. policy toward
other Native peoples
• Establish a governmentto-government relationship
between U.S. and Native
Hawaiian government
•

Former U.S.
Sen. Daniel
Akaka
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“Our highest aspirations are set upon the
promise of our unity and this Constitution.”

In 2016, based on Act 195 Roll, 130 participants came
together in an `Aha (gathering) for a month to craft a
governing document and adopted a Constitution for the
Native Hawaiian Nation.

U.S. Dept. of Interior finalized a rule that
could re-establish a government-to-government
relationship between Native Hawaiian
community & U.S. - effective Nov. 2016
 Native Hawaiians would form a government and
then could apply for federal recognition
 Recognizes retained inherent sovereignty of a
reorganized Native Hawaiian government
 Rule: Only 1 Native Hawaiian government;
citizens must be of Hawaiian ancestry; must
show how government formed and that a
significant number of Native Hawaiians
participated.


11

Efforts of Native Hawaiian organizations
and individuals to reclaim lands and
resources
Kaho`olawe Island – 28,000 acres
Wao Kele o Puna – 25,800 acre on
Hawai`i Island
Waimea Valley - 1,875-acre intact
ahupua`a, one of the last undeveloped
watersheds on O`ahu

Wao Kele o
Puna
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Ea - Cultural
Sovereignty:
Repatriation &
Protection of
Ancestral
Remains
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