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C

ompetency to stand trial is a concept of jurisprudence
allowing the postponement of criminal proceedings for
those defendants who are considered unable to participate
in their defense on account of mental or physical disorder. It
has been estimated that between 25,000 and 39,000 competency evaluations are conducted in the United States annually.1
That is, between 2% and 8% of all felony defendants are referred
for competency evaluations.2
In this article, we will present an overview of competency
laws, research, methods of assessment, and the content of
reports to the courts conducted by clinicians, with the aim of
providing a summary of relevant information about competency issues. The purpose of this article is to inform key participants in the legal system (prosecutors and defense attorneys, as
well as judges) about the current state of the discipline of forensic psychology with respect to evaluations of competency.3
BACKGROUND & DEFINITION

Provisions allowing for a delay of trial because a defendant
was incompetent to proceed have long been a part of legal due
process. English common law allowed for the arraignment,
trial, judgment, or execution of an alleged capital offender to be
stayed if he or she “be(came) absolutely mad.”4 Over time,
statutes have been created that have further defined and extended the common-law practice.
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The modern standard in U.S. law was established in Dusky v.
United States.5 Although the exact wording varies, all states use
a variant of the Dusky standard to define competency.6 In
Dusky, the United States Supreme Court ruled that a minimum
level of rational understanding of the proceedings and ability to
help one’s attorney was required:
[I]t is not enough for the district judge to find that
“the defendant [is] oriented to time and place and [has]
some recollection of events,” but that the “test must be
whether he has sufficient present ability to consult with
his lawyer with a reasonable degree of rational understanding—and whether he has a rational as well as factual understanding of the proceedings against him.”7
Although the concept of competency to stand trial has been
long established in law, its definition, as exemplified by the
ambiguities of Dusky, has never been explicit. What is meant by
“sufficient present ability”? How does one determine whether a
defendant “has a rational as well as factual understanding”? To
be sure, some courts8 and legislatures9 have provided general
direction to evaluators in the form of articulated Dusky standards,10 but the typical forensic evaluation is left largely unguided except by a common principle, in most published cases, that
evaluators cannot reach a finding of incompetency independent
of the facts of the case at hand.
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OVERVIEW OF LEGAL PROCEDURES

The issue of competency may be raised at any point in the
adjudication process.11 If a court determines that a bona fide
doubt exists as to a defendant’s competency, it must consider
this issue formally,12 and usually after a forensic evaluation,
which can take place in a jail, an outpatient facility, or in an
institutional setting.
One legal issue that may concern evaluators of competency
to stand trial is whether information obtained in a competency
evaluation can be used against a defendant during the guilt
phase of a trial or at sentencing. While some concerns have
been raised about possible self-incrimination,13 all jurisdictions
in the United States provide, either statutorily or through case
law, that information obtained in a competency evaluation cannot be introduced on the issue of guilt unless the defendant
places his or her mental state into evidence at either trial or sentencing hearings.14
Once a competency evaluation has been completed and the
written report submitted,15 the court may schedule a hearing.
If, however, both the defense and the prosecution accept the
findings and recommendations in the report, a hearing does not
have to take place. It is likely that in the majority of the states,
a formal hearing is not held for most cases. If a hearing is held,
the evaluators may be asked to testify, but most hearings are
quite brief and usually only the written report of an evaluator is
used. In fact, the majority of hearings last only a few minutes
and are held simply to confirm the findings of evaluators.16 The
ultimate decision about competency rests with the court, which
is not bound by the evaluators’ recommendations.17 In most
cases, however, the court accepts the recommendations of the
evaluators.18
At this point defendants found competent proceed with their
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Although the
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are postponed until competency is regained or the charges are
varies, all states
dismissed, usually without
use a variant of
prejudice. The disposition of
the Dusky stanincompetent defendants is perhaps the most problematic area
dard to define
of the competency procedures.
competency.
Until the case of Jackson v.
Indiana,19 virtually all states
allowed the automatic and indefinite commitment of incompetent defendants. In Jackson, the U.S. Supreme Court held that
defendants committed solely on the basis of incompetency
“cannot be held more than the reasonable period of time necessary to determine whether there is a substantial probability that
he will attain that capacity in the foreseeable future.”20 The
Supreme Court did not specify how long a period of time would
be reasonable nor did it indicate how progress toward the goal
of regaining competency could be assessed.
The Jackson decision led to revisions in state statutes to provide for alternatives to commitment as well as limits on the
length of commitment.21 The length of confinement varies from
state to state, with some states having specific time limits (e.g.,
18 months) while other states base length of treatment on a proportion of the length of sentence that would have been given
had the defendant been convicted.
Once defendants are found incompetent, they may have only
limited rights to refuse treatment.22 Medication is the most
common form of treatment, although some jurisdictions have
established treatment programs designed to increase understanding of the legal process,23 or that confront problems that
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Jennifer Skeem and
her colleagues
demonstrated that
examiner agreement
on specific
psycholegal deficits
(as opposed to
general competency)
averaged only
25% . . . .

hinder a defendant’s ability
to participate in the
defense.24 Laws regarding
competence vary from state
to state, although most
jurisdictions follow procedures similar to those
described above.
RESEARCH FINDINGS

Though there has been
some confusion over the
definition of competency
per se, there nevertheless
appears to be generally good
agreement between evaluators about whether a defendant is
competent or not. The few studies of reliability that have been
completed report that pairs of evaluators agree in 80% or more
of the cases.25 When evaluators are highly trained and use semistructured competence assessment instruments, even higher
rates of agreement have been reported.26
When base rates of findings of competency are considered,
however, these high levels of agreement are less impressive and
they do not suggest that evaluators are necessarily in agreement
about the criteria for a determination of competency. A psychologist, without even directly assessing a group of defendants,
could achieve high levels of agreement with an examining clinician, simply by calling all defendants competent (base-rate
decision). Since in most jurisdictions, approximately 80% of all
referred defendants are competent, the psychologist and the
examiner would have modest agreement, even with making no
decisions at all. Most disturbingly, Jennifer Skeem and her colleagues demonstrated that examiner agreement on specific psycholegal deficits (as opposed to overall competency) averaged
only 25% across a series of competency domains.27 It is the
more difficult decisions, involving cases where competency is
truly a serious question, that are of concern. How reliable are
decisions about these cases? To date, no study has accumulated enough of these cases to answer this question.
High levels of reliability do not, of course, ensure that valid
decisions are being made. Two evaluators could agree that the
presence of psychosis automatically leads to a finding of incompetency. As long as the evaluators are in agreement about their
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26. Stephen L. Golding, Ronald Roesch & Jan Schreiber, Assessment
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BEHAV. 321 (1984); Robert A. Nicholson, & Karen E. Kugler,
Competent and Incompetent Criminal Defendants: A Quantitative
Review of Comparative Research, 109 PSYCH. BULL. 355 (1991).
27. See Skeem, et al. supra note 15. Competency domains might
include ability to understand the nature of the proceedings, a fac-
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criteria for determining psychosis, the reliability of their final
judgments about competency will be high. It is quite possible
that the criteria used by too many evaluators inappropriately
rely on traditional mental status issues without considering the
functional aspects of a particular defendant’s case.
As we have indicated, the courts usually accept mental health
judgments about competency. Does this mean that the judgments are valid? Not necessarily, since courts often accept the
evaluator’s definition of competency and his or her conclusions
without review, leading to very high levels of examiner-judge
agreement.28
We have argued that the only ultimate way of assessing the
validity of decisions about incompetency is to allow defendants
who are believed to be incompetent to proceed with a trial anyway.29 This could be a provisional trial (on the Illinois model),
in which assessment of a defendant’s performance could continue. If a defendant was unable to participate, then the trial could
be stopped. If a verdict had already been reached and the defendant was convicted, the verdict could be set aside.
We suspect that in a significant percentage of trials, alleged
incompetent defendants would be able to participate. In addition to the obvious advantages to defendants, the use of a provisional trial could provide valuable information about what
should be expected of a defendant in certain judicial proceedings (e.g., the ability to testify, identify witnesses, describe
events, evaluate the testimony of other witnesses, etc.). Short of
a provisional trial, it may be possible to address the validity
issue by having independent experts evaluate the information
provided by evaluators and other collateral information sources.
In the next section, we will review various methods for assessing competency.
CURRENT STATE OF ASSESSMENT

A major change that has occurred within the past few
decades has been the development of a number of instruments
specifically designed for assessing competence. This work was
pioneered by A. Louis McGarry and his colleagues.30 Their
work was the starting point for a more sophisticated and systematic approach to the assessment of competency. In 1986,
Thomas Grisso coined the term “forensic assessment instrument” (FAI) to refer to instruments that provide frameworks for
conducting forensic assessments.31
FAIs are typically semistructured elicitation procedures and
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lack the characteristics of many traditional psychological tests.
However, they serve to make forensic assessments more systematic. These instruments help evaluators to collect important and relevant information and to follow the decision-making process that is required under the law. Since the time that
the term was coined, a number of assessment instruments have
been developed that are designed to work in this way, and it
appears that the use of FAIs has been slowly increasing.32 This
trend is encouraging in that empirical data suggest that trained
examiners using FAIs achieve the highest levels of inter-examiner and examiner-adjudication agreement.33 Next, we will
briefly describe a few of these recently developed instruments.
The MacArthur Competence Assessment Tool—Criminal
Adjudication. This measure, known as the MacCAT-CA,34 was
developed as part of the MacArthur Network on Mental Health
and the Law. It was developed from a number of research
instruments35 and assesses three main abilities: understanding,
reasoning, and appreciation.
The MacCAT-CA consists of 22 items and takes approximately 30 minutes to administer. The basis of the items is a
short story about two men who get into a fight and one is subsequently charged with a criminal offense. The first eight items
assess the individual’s understanding of the legal system. Most
of these items consist of two parts. The defendant’s ability to
understand is first assessed and, if it is unsatisfactory or
appears to be questionable, the information is then disclosed to
the defendant and his or her understanding is again assessed.
This allows the evaluator to determine whether or not the individual is able to learn disclosed information. The next eight
items assess the individual’s reasoning skills by asking which of
two disclosed facts would be most relevant to the case. Finally,
the last six items assess the individual’s appreciation of his or
her own circumstances. National norms for the MacCAT-CA
have been developed and published.36
Other Specialized Assessment Instruments. In recent years,
there has been a move toward the development of competence

assessment instruments for
While an
specialized populations of
assessment of the
defendants. We will not go
into detail about these spemental status of
cialized instruments here but
a defendant is
the reader should be aware
important, it is
that they exist.
Carol
Everington has developed an
not sufficient as
instrument designed to assess
a method of
competence with mentally
evaluating
retarded defendants called
the Competence Assessment
competency.
for Standing Trial for
Defendants with Mental Retardation (CAST-MR).37 Recent
research on the CAST-MR has indicated that this instrument
shows good reliability and validity.38 Other researchers have
focused their efforts on another special population—juvenile
defendants,39 finding that younger defendants are more likely
to be found incompetent.
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42. 653 S. W. 2d. 167 (Mo. 1983).

THE FUNCTIONAL EVALUATION APPROACH

Although there are numerous ways in which to conduct competency evaluations, we believe that the most reasonable
approach to the assessment of competency is based on a functional evaluation of a defendant’s ability matched to the contextualized demands of the case.40 While an assessment of the
mental status of a defendant is important, it is not sufficient as a
method of evaluating competency. Rather, the mental status
information must be related to the specific demands of the legal
case, as has been suggested by legal decisions such as the ones
involving amnesia. As in the case of psychosis, a defendant with
amnesia is not per se incompetent to stand trial, as has been held
in a number of cases.41 In State v. Davis,42 the defendant had
memory problems due to brain damage. Nevertheless, the
Missouri Supreme Court held that amnesia by itself was not a
sufficient reason to bar the trial of an otherwise competent defen-

Summer 2000 - Court Review 31

dant. In State v. Austed,43 the
Montana Supreme Court held
that the bulk of the evidence
against the defendant was
physical and not affected by
amnesia. Finally, in a Maryland
decision,44 the court held that,
because of the potential for
fraud, amnesia does not justify
a finding of incompetence. The
court also stated that everyone
has amnesia to some degree
since the passage of time erodes
memory. These decisions are of
interest because they support
the view that evaluators cannot
reach a finding of incompetency independent of the facts of the legal case—an issue we will
return to later. Similarly, a defendant may be psychotic and still
be found competent to stand trial if the symptoms do not impair
the defendant’s functional ability to consult with his or her attorney and otherwise rationally participate in the legal process.
Some cases are more complex than others and may, as a
result, require different types of psycholegal abilities. Thus, it
may be that the same defendant is competent for one type of
legal proceeding but not for others. In certain cases, a defendant may be required to testify. In this instance, a defendant
who is likely to withdraw in a catatonic-like state may be
incompetent. But the same defendant may be able to proceed
if the attorney intends to plea bargain (the way in which the
vast majority of all criminal cases are handled).
The functional approach is illustrated in the famous amnesia case of Wilson v. United States.45 In that decision, the U.S.
Court of Appeals for the District of Columbia held that six factors should be considered in determining whether a defendant’s amnesia impaired the ability to stand trial:
• The extent to which the amnesia affected the defendant’s
ability to consult with and assist his lawyer.
• The extent to which the amnesia affected the defendant’s
ability to testify in his own behalf.
• The extent to which the evidence in suit could be extrinsically reconstructed in view of the defendant’s amnesia.
Such evidence would include evidence relating to the
crime itself as well as any reasonable possible alibi.
• The extent to which the government assisted the defendant and his counsel in that reconstruction.
• The strength of the prosecution’s case. Most important

here will be whether the government’s case is such as to
negate all reasonable hypotheses of innocence. If there
is any substantial possibility that the accused could,
but for his amnesia, establish an alibi or other defense,
it should be presumed that he would have been able to
do so.
• Any other facts and circumstances that would indicate
whether or not the defendant had a fair trial.46
One could substitute any symptom for amnesia in the above
quote. If this were done, the evaluation of competency would
certainly be one based on a determination of the manner in
which a defendant’s incapacity may have an effect on the legal
proceedings. In fact, some states, such as Florida47 and Utah,48
already specify that the evaluators must relate a defendant’s
mental condition to clearly defined legal factors, such as the
defendant’s appreciation of the charges, the range and nature of
possible penalties, and capacity to disclose to the defense attorney pertinent facts surrounding the alleged offense.49 Utah’s
statute goes the furthest in this direction, specifying the most
comprehensive range of psycholegal abilities to be addressed
by evaluators (including the negative effects of medication as
well as decisional competencies) and also requiring judges to
identify specifically which psycholegal abilities are impaired
when a defendant is found incompetent.
The most important aspect of assessing competence, therefore, is an assessment of the specific psycholegal abilities
required of a particular defendant. That is, competence should
be considered within the context in which it is to be used: the
abilities required by the defendant in his or her specific case
should be taken into account when assessing competence.
This contextual perspective was summarized by Stephen
Golding and Ronald Roesch50 as follows:
Mere presence of severe disturbance (a psychopathological criterion) is only a threshold
issue—it must be further demonstrated that such
severe disturbance in this defendant, facing these
charges, in light of existing evidence, anticipating the
substantial effort of a particular attorney with a relationship of known characteristics, results in the
defendant being unable to rationally assist the attorney or to comprehend the nature of the proceedings
and their likely outcome.51
The importance of a contextual determination of specific
psycholegal abilities has been repeatedly demonstrated by
empirical findings that competency assessments in one area of
functioning are rarely homogeneous with assessments in other
areas of functioning.52 For example, assessments of compe-
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tency to stand trial may not necessarily correspond with
assessments of competency to plead guilty. Likewise, assessments of competency to waive Miranda may not correspond
with assessments of competency to stand trial or competency
to plead guilty.
A more recent Supreme Court decision, however, has confused this issue by finding that the standard by which competency to be judged is not context-specific. In Godinez v.
Moran,53 the United States Supreme Court held that the standard for the various types of competency (i.e., competency to
plead guilty, to waive counsel, to stand trial) should be considered the same. Justice Thomas wrote for the majority:
The standard adopted by the Ninth Circuit is
whether a defendant who seeks to plead guilty or
waive counsel has the capacity for “reasoned
choice” among the alternatives available to him.
How this standard is different from (much less
higher than) the Dusky standard—whether the
defendant has a “rational understanding” of the
proceedings—is not readily apparent to us. . . .
While the decision to plead guilty is undeniably a
profound one, it is no more complicated than the
sum total of decisions that a defendant may be
called upon to make during the course of a trial.
. . . Nor do we think that a defendant who waives
his right to the assistance of counsel must be more
competent than the defendant who does not, since
there is no reason to believe that the decision to
waive counsel requires an appreciably higher level
of mental functioning than the decision to waive
other constitutional rights.54
In his dissent, Justice Blackmun argued that the “majority’s
analysis [was] contrary to both common sense and long-standing case law.”55 He reasoned that competency could be considered in a vacuum, separate from its specific legal context.
Justice Blackmun argued that “[c]ompetency for one purpose
does not necessarily translate to competency for another purpose”56 and noted that prior Supreme Court cases had
“required competency evaluations to be specifically tailored to
the context and purpose of a proceeding.”57 What was egregiously missing from the majority’s opinion in Godinez, however, was the fact that Moran’s competency to waive counsel or
plead guilty to death penalty murder charges was never
assessed by the forensic examiners, regardless of which standard (rational choice or rational understanding) was
employed.
The Godinez holding has been subsequently criticized by
legal scholars58 and courts alike. In a concurring opinion, one
federal appellate judge wrote that the case under review “presents us with a window through which to view the real-world
effects of the Supreme Court’s decision in Godinez v. Moran,

and it is not a pretty sight.”59
The problem is not whether or
not the standards for various
psycholegal competencies are
higher, different, or the same,
but rather, more fundamentally, whether or not the defendant has been examined with
respect to these issues in the
first place.
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REPORTS

In this final section, we will outline the information that
should be contained in reports that are submitted to the court
with respect to the issue of competence. One of the first pieces
of information that should be contained in the report is the
defendant’s identifying information. This usually includes the
defendant’s demographics, the circumstances of the referral,
the defendant’s criminal charges, and some statement about
the current stage of proceedings. Another piece of information
that should be included relatively early in the report is some
statement about the procedures that were used for the competency evaluation. This should include the dates and places
that the defendant was interviewed, any psychological tests or
forensic assessment instruments that were administered to the
defendant, other data gathered, collateral information or interviews used, documents reviewed, and the techniques used during the evaluation. A section on the defendant’s relevant history, usually including psychiatric/medical history, education,
employment, and social history, is necessary to give the defendant’s background and to note any important aspects of the
defendant’s background that may impact upon his or her case
in some way.
There are two areas that must be addressed in a competency
report: the defendant’s current clinical presentation (including
the defendant’s presentation and possibly his or her motivation, test results, reports of others, and diagnosis) and some
statement about the defendant’s ability to proceed to trial (or
the next stage in the proceedings). These two areas are the
focal point of the evaluation.
Since we advocate for a functional assessment of a defendant’s competencies, we believe that it is necessary that the
evaluator ask questions that are pertinent to the individual
defendant’s case. A good competency report will set out each
of the specific criteria that are required within the jurisdiction
and will offer an opinion as to whether the defendant meets
each of the specific criteria. These statements should be supported with the evaluator’s behavioral observations of the
defendant or through illustrative dialogue between the defendant and the evaluator. In addition to these two areas that
must be addressed, a useful report will also contain a section
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where the evaluator will present his or her opinion regarding the defendant’s competency to proceed. Although evaluators are prohibited from
speaking to the ultimate legal
issue of competency, they are
expected to arrive at some
conclusion about a defendant’s
competency. A good report
should include the evaluator’s
final opinion as to whether or
not a defendant meets the
required criteria to proceed.
As we indicated earlier, in the
majority of cases, the court
accepts the recommendation of the evaluator.60
A poorly prepared report is one that does not include the
basic information described above. Those components of a
report that are considered to be essential include names, relevant dates, charges, data sources, notification to defendant of
the purpose of the evaluation, limits on confidentiality, psychiatric history, current mental status, current use of psychotropic medication, and information specific to each forensic question being assessed.61 With respect to the use of forensic
assessment instruments or formal psychological testing, Randy
Borum and Thomas Grisso found, in a survey of assessment
practices, that one-third of respondents reported using forensic assessment instruments regularly, whereas most respondents reported using general psychological instruments (such
as the Wechsler Adult Intelligence Scale) in forensic assessments.62 In light of the advances in the area of forensic assessment and the development of specialized forensic assessment
instruments, the practice of routinely using only general psychological instruments, in lieu of forensic assessment instruments, appears to be inadequate.
A poorly prepared report will include opinions that have no
basis. If the author of a report states opinions without also
including the bases for the opinion, one should be skeptical. It
is good psychological practice to back up any stated opinion
with observations, descriptions, and justifications for why that
opinion was reached. It is also good practice to detail behavioral observations and descriptions that lend support for an
opinion as well as any other observations that may be in opposition to the opinion reached. That is, any inconsistencies that
were noted throughout the evaluation as well as any alternative
hypotheses that may be reached will also be documented in a
good report.
The Florida Rules of Criminal Procedure63 provide a useful
report checklist by requiring that each of the following elements must be contained in a written report submitted by an
expert:
• the specific matters referred for evaluation,

• the evaluative procedures, techniques and tests used in
the examination and the purpose or purposes for each,
• the expert’s clinical observations, findings and opinions
on each issue referred for evaluation by the court, indicating specifically those issues, if any, on which the
expert could not give an opinion, and
• the sources of information used by the expert and the
factual basis for the expert’s clinical findings and opinions.
In some jurisdictions, if the evaluator concludes that the
defendant could be considered incompetent to proceed, some
statement about the restorability of the defendant is required to
be included in the report. In addition, some jurisdictions
require evaluators to include an opinion regarding whether the
defendant would meet criteria for commitment. Finally, some
jurisdictions require the evaluator to include other recommendations, such as the possibility of counseling for the defendant,
treatment for the defendant while incarcerated, or other special
observation precautions.

60. Hart & Hare, supra note 18.
61. Randy Borum & Thomas Grisso, Establishing Standards for
Criminal Forensic Reports: An Empirical Analysis, 24 BULL. AMER.
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SUMMARY AND CONCLUSIONS

To conclude, we leave the reader with a summary of the five
main points discussed in this article. First, the Dusky standard
sets the foundation for every state’s competency-to-stand-trial
standard. In addition, as per the decision in Godinez, the
Dusky standard also sets the foundation for every state’s standards for other types of criminal competencies (e.g., competency to waive Miranda rights, competency to plead guilty,
competency to confess). Each state is free to elaborate standards for different types of competencies; however, the Dusky
standard is the minimum constitutional requirement.
Second, there is no true way to assess the validity of competency determinations short of a provisional trial. The only
way to truly determine that an individual is not able to participate in his or her own defense is to allow that individual to
proceed. As we have described, some states have these provisions but they are not utilized.
Third, a functional evaluation of competence is consistent
with psychological theory and research. Competence is not a
global construct, but rather is context-specific. It is possible
for an individual to be competent with respect to one area of
functioning but incompetent with respect to another. A good
forensic evaluation will assess a specific individual’s competence with respect to a particular set of abilities, in light of the
specific characteristics of the individual and the circumstances
of the individual’s case.
Fourth, there have been a number of forensic assessment
instruments developed to assist evaluators in the assessment of
competency. In general, reliability increases with the use of
these instruments.
Fifth, a good forensic report must include information
about the defendant’s current clinical presentation as well as
information about the specific forensic question being assessed

(i.e., competency to proceed). In addition, a good forensic
report should include descriptions and observations that serve
as the basis for the opinions or conclusions stated in the
report.
The purpose of this article was to present an overview of
competency laws, research, methods of assessment, and the
content of competency reports submitted to the courts by
expert evaluators. We believe that by informing legal professionals of the current state of the discipline with respect to competency evaluations we will begin to bridge the gap that often
exists between psychology and the legal profession. There
exists a body of research and literature that examines issues that
are at the heart of both psychology and the law; however, often
this literature is only accessed by one set of professionals or
another. We hope that publishing articles such as this, in
sources that are easily accessed by legal professionals, and in a
format familiar to legal professionals, will facilitate a better
understanding of psychology as it pertains to the legal system.
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