
Court Review
T H E  J O U R N A L  O F  T H E  A M E R I C A N  J U D G E S  A S S O C I A T I O N

ARTICLES  
  
      84     Civil Cases in the Supreme Court’s October 2018 Term  

Todd E. Pettys 
 

 
    104     Do Judges’ Instructions About Eyewitnesses Really Work?:  
                    A 2019 Update  

Christine M. McDermott & Monica K. Miller 
           

 
BOOK REVIEW 
           
      96     Elected v. Appointed: Who Wins? Judicial Selection —  
                  Book Review/Q & A 

  David J. Dreyer 
 
 

 DEPARTMENTS  
 
      82     Editor’s Note 

 

      83     President’s Column 
 
     115     Crossword  
 
     116     Thoughts from Canada  
           
    120     The Resource Page 

EDITORS 
Professor Eve Brank 
University of Nebraska 

Judge David Dreyer 
Indiana Superior Court  

 
Judge David Prince 
Colorado State District Court 

 
MANAGING EDITOR 

Charles F. Campbell 
National Center for State Courts 

 
EDITORIAL ASSISTANT 

Terra Garay 
 
EDITORIAL BOARD 

Kelly Lynn Anders 
Kansas City, Missouri 

 Chief Judge Karen Arnold-Burger 
Kansas Court of Appeals 

Pamela Casey, Ph.D. 
National Center for State Courts 

Judge B. Michael Dann 
National Institute of Justice 

Judge Julie Kunce Field 
Fort Collins, Colorado 

Judge John Irwin 
Nebraska Court of Appeals 

Judge Leslie G. Johnson 
American Institute for Justice 

Steven Lubet 
Northwestern University 

Judge Gregory E. Mize 
Washington, D.C. 

Elizabeth Neeley, Ph.D. 
University of Nebraska 

David Rottman, Ph.D. 
National Center for State Courts 

Professor Alan Tomkins 
University of Nebraska 

 
DESIGN 

Michael Fairchild  
m-Design Studio

T A B L E  O F  C O N T E N T S

Volume 55,  Issue 3



Have you heard about one of the proposals to change the U.S. Supreme 
Court? A current presidential candidate seeks to “depoliticize” the Court 
by enlarging it to 10 justices appointed as before and adding 5 more cho-

sen by the unanimous vote of the other 10. As the Court becomes more and 
more the focus of public and political speculation, our annual case round-ups 
become more beneficial for judges. We are pleased to feature our U.S. Supreme 
Court Civil Case Review, Civil Cases in the Supreme Court’s October 2018 Term 
from Professor Todd Pettys of the University of Iowa College of Law. His insight-
ful account is extremely useful to ground our comprehension of what actually 
took place this past term without media sensationalism. Many important and 
interesting issues come out of each U.S. Supreme Court term, and Professor Pet-
tys’s guide is crucial to learning and understanding the full gamut. 

Presidential candidates are not the only ones involved with the issue of judi-
cial selection. We have argued about how to 
decide who gets to be a judge since the republic 
began and before. Some favor choosing judges 
only through election by the people. Some 
claim judges should only be picked by some 
form of appointment, or “merit selection.” Still 
others prefer various versions of these systems. 
It is a debate without a winner, it seems. Thus, 
the arrival of a new and thoughtful book is wel-
come. Professor Charles Gardner Geyh of the 
Indiana University McKinney School of Law 
seeks to examine the debate itself as much the 
merits of each side. In this issue, we feature a 
lively piece on “Who Is to Judge?” by combin-
ing an introductory review with a central Q&A 
with the author. All in all, it informs and refreshes our thinking on the “elected 
v. appointed” standoff, and looks forward to new ways of managing this impor-
tant issue.  

Ever wonder why so many criminal convictions are later overturned by new 
evidence, even when the evidence included eyewitness identification? The falli-
bility of eyewitness ID has become an increasingly controversial topic in crimi-
nal courts and among legal analysts. Professor Monica Miller of the University 
of Nevada, Reno examined the most significant recent cases and data regarding 
eyewitness ID for this issue in “Do Judges’ Instructions About Eyewitnesses 
Really Work?: A 2019 Update.” Her cogent analysis will help all judges become 
knowledgeable about the problem, refresh our understanding of the law in this 
area, and lay a good foundation as it continues to develop. 

Both American judges and our Canadian judicial audience will once again 
benefit in this issue from our regular Canadian contributor, Judge Wayne Gor-
man’s article, “Refining the Judicial Lexicon: The Supreme Court of Canada 
Refines the Defences of Consent and Mistaken Belief in Consent”, is an excellent 
explanation of the notable factors of consent in sex-crime cases in Canadian law. 
It is sure to draw comparisons with American law and allow some qualitative 
assistance regarding this complicated area.  

Thanks for your continued support.—David Dreyer
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Welcome to the latest issue of Court Review. It is my honor to 

serve as president of the American Judges Association. We had an 

excellent 2019 Annual Educational Conference in Chicago. 

Future conferences are scheduled for Napa, Philadelphia, San 

Antonio, and New Orleans. 

Our thanks to Justice Robert Torres for his leadership during 

the past year as AJA President. I appreciate his dedication and 

hard work. I also want to thank our past presidents, our Board, 

and committee members who deserve our recognition and thanks 

for making AJA a great organization. 

In this column we commemorate Justice John Paul 

Stevens (April 20, 1920 – July 16, 2019). He served as 

an associate justice of the United States Supreme 

Court from 1975 until his voluntary retirement in 

2010. At the time of his retirement, he was the sec-

ond-oldest-serving justice in the history of the 

court. He wrote decisions for the court on most 

issues of American law, including civil liberties, 

death penalty, government action, and intellectual 

property. In cases involving presidents of the 

United States, he held that they were accountable 

under our Constitution and laws. He also authored 

numerous books, which discussed his judicial phi-

losophy. Stevens was the second-oldest serving Supreme Court 

justice in United States history. 

When John Paul Stevens was nominated to the Supreme Court 

by President Ford in the 1970s, he had authored a dissent that 

claimed it was legal to prevent married women from becoming 

flight attendants at United Airlines. He was considered too con-

servative for the Supreme Court by the liberals. 

However, those who worried he would push the Supreme 

Court too far to the right were in for a surprise. He got off to a 

conservative start, but more than any modern Supreme Court 

Justice, Stevens embodied change. As the third-longest-serving 

member of the Supreme Court, he revised his own views on many 

of the nation’s most pressing issues. 

At the beginning of his Supreme Court career, he upheld the 

Second Amendment and the death penalty and railed against 

affirmative action. By the end, he had done an about-face on all 

three. His majority opinions decriminalized homosexual activity, 

paved the way for gay marriage, affirmed the legal rights of Guan-

tanamo Bay detainees, and affirmed a woman’s right to choose. 

He dissented in Bush v. Gore, which settled the 2000 presiden-

tial election in Bush’s favor, and Citizens United v. FEC, which pro-

hibited the government from limiting independent political 

expenditures on behalf of political campaigns. After his retire-

ment, he called for repeal of the Second Amendment, calling its 

premise “a relic of the 18th century.” 

In 1975 I had the honor to argue a case before Justice Stevens 

when he was on the Seventh Circuit Court of Appeals. In Eskra v. 

Morton, 524 F.2d 9 (1975), the question presented was whether 

the federal Bureau of Indian Affairs could discriminate against an 

illegitimate Indian child when it distributed intestate property. 

Specifically, did Labine v. Vincent, 401 U.S. 532, 91 S.Ct. 1017, 28 

L.Ed.2d 288 — holding the State of Louisiana could discriminate 

against an illegitimate child when distributing a deceased father’s 

property — compel a like result when the distributee claimed 

through a mother? Justice Stevens authored the 

opinion that held the Due Process Clause of the 

Fifth Amendment prevents the federal government 

from discriminating on the basis of legitimacy. 

A couple of years after his ruling in the Eskra 

case Justice Stevens joined the majority in Trimble 

v. Gordon, 430 U.S. 762 (1977). The United States 

Supreme Court in a five-to-four decision held that 

Section 12 of the Illinois Probate Act, which 

allowed illegitimate children to inherit by intestate 

succession only from their mothers violated the 

Equal Protection Clause of the Fourteenth Amendment. (pp. 430 

U. S. 766-776). This decision effectively overruled Labine v. Vin-

cent.  

Justice Stevens’s role in these cases demonstrated his impor-

tance in the interpretation of the Equal Protection Clause of the 

Constitution of the United States. 

We are judges because we believe in “equal justice under 

the law.” We believe that people should be treated equally 

regardless of their race, color, creed, national origin, sex, gender 

identity, or legitimacy of their birth. 

We believe in reforming our criminal, civil, and juvenile justice 

system to ensure that everyone who participates in our court sys-

tem is treated equally and fairly in accordance with the rule of 

law.  

Justice Stevens exemplifies Chief Justice Roberts’s statement 

that “We do not have Obama judges or Trump judges, Bush 

judges or Clinton judges. . . . What we have is an extraordinary 

group of dedicated judges doing their level best to do equal jus-

tice to those appearing before them. That independent judiciary 

is something we should all be thankful for.”  

Thanks for allowing me to share these thoughts with you. I 

look forward to seeing you in Napa.

Peter Sferrazza

President’s Column
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Footnotes 
1. Sturgeon v. Frost, 139 S. Ct. 1066 (2019) (holding that the Nation 

River is exempt from the National Park Service’s ordinary regulatory 
authority). 

2. Parker Drilling Management Services, Ltd. v. Newton, 139 S. Ct. 
1881, 1889 (2019) (holding “that where federal law addresses the 
relevant issue, state law is not adopted as surrogate federal law on 
the OCS”). 

3. Dutra Group v. Batterton, 139 S. Ct. 2275 (2019) (holding that 
punitive damages are not available on unseaworthiness claims). 

4. 139 S. Ct. 1780 (2019). 

5. Id. at 1787 (Thomas, J., concurring). 
6. Id. at 1784 (Thomas, J., concurring). 
7. 505 U.S. 833 (1992). 
8. 410 U.S. 113 (1973). 
9. See id. at 1781, 1782 (twice emphasizing this point). 
10. Casey, 505 U.S. at 874 (plurality opinion). 
11. Box, 139 S. Ct. at 1782 (quoting Akron v. Akron Center for Repro-

ductive Health, Inc., 462 U.S. 416, 452 n. 45 (1983)). 
12. U.S. Const. amend. XXI, § 2. 
13. 139 S. Ct. 2449 (2019). 

The October 2018 Term will not best be remembered for the 
Court’s rulings on such matters as the National Park Ser-
vice’s regulatory authority over the Nation River in Alaska,1 

the relationship between state and federal law for events occur-
ring on the Outer Continental Shelf,2 or whether maritime law 
permits punitive damages on claims of unseaworthiness.3 Any-
one who tells this Term’s story will surely focus instead on two 5-
4 rulings with potentially enormous political implications: one 
finding that partisan-gerrymandering claims are beyond federal 
courts’ authority, and the other blocking the Trump Administra-
tion from including a citizenship question on the 2020 census (at 
least for the time being).  

Although the gerrymandering and census cases dominated the 
national media’s coverage of the Court, the Justices also took on 
a wide range of additional important matters on the civil side of 
their docket, from abortion to takings, from alcohol to taxes, 
from arbitration to Title VII. Below is a full accounting of the 
Court’s most broadly noteworthy civil cases of the 2018 Term. 

 
NEW ABORTION RULING 

The Justices took on one abortion case this past Term—Box v. 
Planned Parenthood of Indiana and Kentucky, Inc.4— at least in 
part. The case garnered large media coverage because the Court 
denied certiorari on one of the claims on appeal: whether Indiana 
may bar abortions when the abortion provider knows that a 
woman seeks to terminate her pregnancy because of the fetus’s 
race, sex, or disability. With respect to that question, Justice 
Thomas filed an opinion, arguing that “abortion is an act rife with 
the potential for eugenic manipulation”5 and predicting that “the 
Court will soon need to confront the constitutionality of laws like 
Indiana’s.”6 

Perhaps more important was the claim that was accepted and 
ruled upon regarding Indiana’s law about incineration of fetal 
remains. An Indiana law bars the incineration of fetal remains with 
surgical byproducts but permits groups of fetal remains to be 
incinerated together. As a coauthor of the Court’s watershed plu-
rality opinion in 1992’s Planned Parenthood of Southeastern Penn-
sylvania v. Casey (undue burden standard),7 Justice Kennedy long 
provided a vote for preserving some variant of the abortion right 
first recognized in Roe v. Wade.8 With Justice Kavanaugh now fill-

ing the seat that Justice Kennedy once held, there has been a great 
deal of speculation about Roe and Casey’s fate and about the role 
that stare decisis should play when the Court squarely confronts 
that question. But Planned Parenthood did not argue that the sur-
gical-byproduct provision placed an undue burden on a woman’s 
right to obtain an abortion,9 so the Justices were not pressed to 
decide whether to retain the Casey standard.10 Instead, Planned 
Parenthood argued that the surgical-byproduct provision failed 
ordinary rational-basis review because the law was based on the 
premise that fetuses are human beings—a premise that would be 
contrary to the Court’s account of today’s abortion right, and seem-
ingly at odds with Indiana’s simultaneous-cremation provision. 
The Seventh Circuit agreed but, in a brief per curiam ruling, the 
Justices reversed. Noting that “[t]his Court has already acknowl-
edged that a State has a ‘legitimate interest in proper disposal of 
fetal remains,’” the Justices held without elaboration that “Indiana’s 
law is rationally related to the State’s interest in proper disposal of 
fetal remains.”11So the parties’ dispute did not provide an occasion 
to revisit Roe and Casey, nor did its outcome provide any clues 
about Justice Kavanaugh’s views regarding those rulings’ longevity. 

 
ALCOHOL AND INTERSTATE COMMERCE 

Section 2 of the Twenty-first Amendment declares that “[t]he 
transportation or importation into any State . . . for delivery or 
use therein of intoxicating liquors, in violation of the laws 
thereof, is hereby prohibited.”12 To what degree does Section 2 
authorize states to enact protectionist legislation that would oth-
erwise violate the dormant Commerce Clause? That was the 
question before the Court in Tennessee Wine & Spirits Retailers 
Association v. Thomas.13 Tennessee had declared that individuals 
could not obtain licenses to operate liquor stores unless they had 
resided in the state for the prior two years and that corporations 
could not obtain such licenses unless all of their officers, direc-
tors, and shareholders satisfied the same two-year residency 
requirement. No one disputed the fact that Tennessee’s facially 
discriminatory law violated well-established dormant Commerce 
Clause principles. The question was whether Section 2 shielded 
the law from dormant Commerce Clause scrutiny. 

Writing for the 7-2 majority, Justice Alito concluded that Ten-
nessee’s law was unconstitutional. Section 2’s chief purpose, he 
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14. Id. at 2463. 
15. Id. at 2467. 
16. Id. at 2474. 
17. Joined by Justice Thomas, Justice Gorsuch dissented, arguing that, 

“in this area, at least, we should not be in the business of imposing 
our own judge-made ‘dormant Commerce Clause’ limitations on 
state powers.” Id. at 2478 (Gorsuch, J., dissenting). 

18. 139 S. Ct. 524 (2019). 

19. Id. at 528. 
20. Id. at 529. 
21. 139 S. Ct. 532 (2019). 
22. 9 U.S.C. § 1. 
23. New Prime, 139 S. Ct. at 539. 
24. 139 S. Ct. 1407 (2019). 
25. Id. at 1419. 

explained, was to lock into place “the basic structure of the fed-
eral-state alcohol regulatory authority that prevailed prior to the 
adoption of the [Prohibition-installing] Eighteenth Amend-
ment.”14 In the years immediately prior to Prohibition, the Court 
said, it was established that “the Commerce Clause did not permit 
the States to impose protectionist measures clothed as police-
power regulations.”15 The Court found that, rather than authorize 
economically protectionist legislation, Section 2 simply “allows 
each State leeway to enact the measures that its citizens believe are 
appropriate to address the public health and safety effects of alco-
hol and to serve other legitimate interests.”16 The Court held that 
those defending Tennessee’s law had failed to identify any way in 
which the residency requirements were needed to achieve a 
health, safety, or other legitimate state interest.17 

 
WHO DECIDES IF ARBITRATION APPLIES? 

The Federal Arbitration Act (FAA) declares that, as a general 
matter, courts are obliged to enforce agreements to arbitrate. In 
two unanimous rulings handed down within a week of one 
another, the Court helped to illuminate the scope of that enforce-
ment obligation. In a third ruling on the FAA, however, the jus-
tices were deeply divided. 

In his first opinion, Justice Brett Kavanaugh wrote for the 
unanimous Court in Henry Schein, Inc. v. Archer & White Sales, 
Inc.18 In that case, the parties had agreed that any disputes aris-
ing between them would be resolved by arbitration unless the 
dispute concerned injunctive relief or intellectual property. 
When one party subsequently filed an antitrust lawsuit against 
the other and requested both injunctive relief and damages, the 
defendant asked the district court to send the dispute to an arbi-
trator. Was the dispute indeed subject to arbitration? And who 
should answer that question—the district court or an arbitrator? 

The district court and Fifth Circuit held that, even if the par-
ties had agreed that an arbitrator would resolve disputes about 
arbitrability, the court could resolve the arbitrability question for 
itself because the defendant’s insistence upon arbitration was 
“wholly groundless.”19 The Supreme Court, however, unani-
mously rejected the lower courts’ “wholly groundless” exception 
to the FAA’s pro-arbitration norm. Under that legislation, Justice 
Kavanaugh explained, “[w]hen the parties’ contract delegates the 
arbitrability question to an arbitrator, a court may not override 
the contract.”20 The Court remanded for the lower courts to 
determine whether the parties had indeed agreed that an arbitra-
tor would resolve disputes about arbitrability. 

Different questions about arbitrability arose in New Prime, Inc. 
v. Oliveira.21 Section 1 of the FAA states that courts’ obligation to 
enforce arbitration agreements does not apply to “contracts of 
employment of . . . workers engaged in foreign or interstate com-
merce.”22 That statutory language gave rise to two questions in this 

federal lawsuit brought by a truck 
driver against the company with 
which he contracted. First, suppose 
the parties in a given case disagree 
about whether a “contract[] of 
employment” exists between them 
and thus disagree about whether 
their dispute must be sent to an 
arbitrator. Does the FAA require 
courts to let an arbitrator resolve the 
question of Section 1’s application? 
Led by Justice Gorsuch, the Court 
unanimously agreed that courts 
must resolve the question of Section 
1’s application for themselves. 

The second question in New Prime was whether Section 1’s 
phrase “contracts of employment” applies to contracts with inde-
pendent contractors (such as, arguably, the truck driver here) or 
whether it applies only to employer-employee relationships. The 
Court unanimously concluded that, when Congress framed Sec-
tion 1’s language in 1925, the phrase “contract of employment” 
ordinarily referred to “nothing more than an agreement to per-
form work,” and thus did not reflect any meaningful distinction 
between those who worked as independent contractors and those 
who worked as employees.23 Absent direction by Congress to the 
contrary, moreover, courts must assign statutory language the 
meaning it carried at the time of enactment. The FAA thus did not 
authorize the court in which the truck driver filed his lawsuit to 
send the dispute to arbitration. 

In a third FAA case, however, the justices divided 5-4. In Lamps 
Plus, Inc. v. Varela,24 a computer hacker had managed to secure the 
tax information of roughly 1,300 Lamps Plus employees. Frank 
Varela was among them and, after a fraudulent tax return was filed 
in his name, he filed a putative class action against Lamps Plus on 
behalf of himself and all other Lamps Plus employees whose infor-
mation had been stolen. Lamps Plus moved to compel arbitra-
tion—on an individual basis—and to dismiss the lawsuit. The dis-
trict court dismissed the action, issued an order compelling arbi-
tration and ordered the arbitration to proceed on a classwide basis. 
When Lamps Plus appealed, insisting that only individual arbitra-
tion was appropriate, the Ninth Circuit affirmed, reasoning that the 
employment contract was ambiguous on whether class arbitration 
was authorized and that this ambiguity ought to be resolved 
against Lamps Plus, the drafter of the agreement. 

Led by Chief Justice Roberts, the Supreme Court reversed. 
Accepting the Ninth Circuit’s finding that the employment contract 
was ambiguous on the question of class arbitration, the Court held 
that “[c]ourts may not infer from an ambiguous agreement that 
parties have consented to arbitrate on a classwide basis.”25 Empha-

“’When the 
parties’ contract 

delegates the 
arbitrability 

question to an 
arbitrator, a 

court may not 
override the 
contract.’” 
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26. Id. at 1415 (quoting Stolt-Nielsen S.A. v. AnimalFeeds International 
Corp., 559 U.S. 662, 681 (2010)). 

27. Id. at 1416 (quoting AT&T Mobility LLC v. Concepcion, 563 U.S. 
333, 348 (2011)). 

28. 519 U.S. 452 (1997). 
29. 325 U.S. 410 (1945). 
30. 139 S. Ct. 2400 (2019). 
31. In the portions of her opinion that Chief Justice Roberts did not join, 

Justice Kagan offered a substantive defense of Auer deference, focus-
ing on Congress’s intentions, agencies’ policy expertise, and the ben-
efits of uniformity; she argued that Auer deference is consistent with 
the judicial-review and rulemaking provisions of the Administrative 
Procedure Act; and she argued that Auer deference does not violate 
the separation of powers. 

32. Id. at 2415.  
33. Id. (quoting Chevron U.S.A. Inc. v. Natural Resources Defense 

Council, Inc., 467 U.S. 837, 843 n.9 (1984)). 
34. Id. at 2417. 
35. Id. (quoting Christopher v. SmithKline Beecham Corp., 567 U.S. 

142, 155 (2012)). 
36. Id. at 2418 (quoting Long Island Care at Home, Ltd. v. Coke, 551 

U.S. 158, 170 (2007)). 
37. Id. at 2437. 
38. Id. at 2424 (Roberts, C.J., concurring in part). 
39. 139 S. Ct. 2551(2019). 
40. A week after the Court’s ruling came down, members of the Trump 

Administration announced that they were abandoning the effort to 
include the citizenship question on the upcoming census. See Ann 
E. Marimow et al., 2020 Census Will Not Include Citizenship Ques-
tion, Justice Department Confirms, WASH. POST, July 2, 2019. The 
President tweeted his disapproval, however, and so there was a brief 
period when the Administration’s attorneys sought a different path 
that would lead to the question’s inclusion. See Tara Bahrampour et 
al., Trump Administration Scrambles to Save Citizenship Question on 
Census, WASH. POST, July 4, 2019. The President ultimately aban-
doned the effort.  See Katie Rogers et al., President Seeks Citizenship 
Data by Other Means, N.Y. TIMES, July 11, 2019, at A1. 

sizing that “arbitration ‘is a matter of 
consent, not coercion,’”26 the court 
found that “ambiguity does not pro-
vide a sufficient basis to conclude 
that parties to an arbitration agree-
ment agreed to ‘sacrifice[] the prin-
cipal advantage of arbitration’”—
namely, its informality.27 Justices 
Ginsburg, Breyer, Sotomayor, and 
Kagan each filed dissenting opin-
ions, objecting on grounds ranging 
from jurisdiction, to the FAA’s origi-

nal purposes, to the majority’s resistance to classwide arbitration as 
a general matter, to whether the parties’ agreement was indeed 
ambiguous on the matter of classwide arbitration. 

 
AGENCY DEFERENCE (AUER) UPHELD 

Under the Court’s 1997 ruling in Auer v. Robbins28 and its 
comparable 1945 ruling in Bowles v. Seminole Rock & Sand 
Co.,29 federal courts commonly defer to federal agencies’ inter-
pretations of those agencies’ own ambiguous regulations. Auer 
deference (as it is commonly called) is controversial, however, 
and in this Term’s Kisor v. Wilkie30—a case concerning the mean-
ing of a regulation issued by the Department of Veterans 
Affairs—a litigant asked the Court to halt that deference practice. 
By a slim 5-4 margin, the Court declined to do so. In the process, 
the Court placed restraints on Auer deference that, in the view of 
at least three Justices, reduces the significance of the debate 
about Auer deference’s legitimacy. 

In portions of her opinion for which Chief Justice Roberts pro-
vided the crucial fifth vote,31 Justice Kagan stressed that Auer def-
erence is not appropriate unless a regulation is “genuinely 
ambiguous”;32 a court should not deem a regulation ambiguous 
unless it has “exhaust[ed] all the ‘traditional tools’ of construc-
tion”;33 deference is inappropriate if the agency’s interpretation is 
unreasonable; and even a reasonable interpretation of an ambigu-
ous regulation is not appropriate unless the interpretation has 
been made by the agency itself, the interpretation “in some way 
implicate[s the agency’s] substantive expertise,”34 the interpreta-

tion is a product of the agency’s “‘fair and considered judg-
ment,’”35 and the interpretation does not “create[] ‘unfair surprise’ 
to regulated parties.”36 Justice Kagan’s majority also concluded 
that Auer deference was entitled to the benefits of stare decisis. 

Joined in relevant part by Justices Thomas, Alito, and 
Kavanaugh, Justice Gorsuch argued that Auer deference violates 
the judicial-review and rulemaking provisions of the Administra-
tive Procedure Act and “sits uneasily with the Constitution.”37 
Chief Justice Roberts filed a short opinion concurring in part, sug-
gesting that the disagreements between Justices Kagan and Gor-
such are not as significant as they might initially seem, because 
“the cases in which Auer deference is warranted largely overlap 
with the cases in which it would be unreasonable for a court not 
to be persuaded by an agency’s interpretation of its own regula-
tion.”38 Joined by Justice Alito, Justice Kavanaugh filed a short 
opinion of his own, underscoring Chief Justice Roberts’s point. 

 
CITIZENSHIP AND THE CENSUS 

In Department of Commerce v. New York,39 one of the most 
closely watched cases of the Term, the Court blocked Secretary of 
Commerce Wilbur Ross’s effort to include a question about Amer-
ican citizenship on the 2020 census.40 As readers surely already 
know, Secretary Ross had announced the Department of Com-
merce’s intention to place that question on the upcoming decen-
nial census, saying that the Department of Justice had requested 
the question to aid enforcement of the Voting Rights Act. Alleging 
violations of the Enumeration Clause and the Administrative Pro-
cedure Act (APA), numerous states, municipalities, and nonprofit 
organizations filed suit, arguing that including the citizenship 
question would result in reduced response rates among certain 
racial and ethnic minority groups, thereby resulting in inaccurate 
population counts that would cause harms in areas ranging from 
legislative apportionment to the distribution of federal funding. 
The Justices divided largely along familiar lines, with Chief Justice 
Roberts—the author of the Court’s opinion—aligning himself 
with his conservative colleagues on some matters and with his 
more liberal colleagues on one key other. 

Joined by his fellow conservatives, Chief Justice Roberts first 
concluded that the Enumeration Clause does not bar the Secretary 
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41. See U.S. Const. art. I, § 2, cl. 3 (requiring a population count every 
ten years for the purpose of allocating seats in the House of Repre-
sentatives). 

42. 5 U.S.C. § 702(2)(A). Joined by Justices Ginsburg, Sotomayor, and 
Kagan, Justice Breyer disagreed: 
The Secretary did not give adequate consideration to issues that 
should have been central to his judgment, such as the high likeli-
hood of an undercount, the low likelihood that a question would 
yield more accurate citizenship data, and the apparent lack of any 
need for more accurate citizenship data to begin with. The Secre-
tary’s failures in considering those critical issues make his decision 
unreasonable. They are the kinds of failures for which, in my 
view, the APA’s arbitrary and capricious provision was written. 
Department of Commerce, 139 S. Ct. at 2595 (Breyer, J., concurring 

in part and dissenting in part). 
43. Department of Commerce, 139 S. Ct. at 2575 (internal quotation 

omitted). 
44. Id. at 2576. 
45. Id. at 2578 (Thomas, J., concurring in part and dissenting in part). 
46. Id. at 2576 (Thomas, J., concurring in part and dissenting in part). 
47. Id. at 2583 (Thomas, J., concurring in part and dissenting in part). 
48. Id. at 2597 (Alito, J., concurring in part and dissenting in part). 
49. 17 U.S.C. § 411. 
50. 139 S. Ct. 881 (2019). 
51. Id. at 886. 
52. 139 S. Ct. 706 (2019). 
53. Id. at 710. 
54. Id.  

from adding the citizenship question to the census, notwithstand-
ing any population-count inaccuracies that inclusion of the ques-
tion might yield.41 Since the nation’s founding, Chief Justice 
Roberts pointed out, the government has used the census as an 
opportunity to gather demographic information extending far 
beyond a mere headcount, and citizenship has frequently been 
among the areas of inquiry. The Court found nothing in the Enu-
meration Clause that would bar the government from asking about 
citizenship again in 2020. The same group of five Justices con-
cluded that the Secretary’s decision was supported by the evidence 
before him and thus—on those grounds, at least—was not “arbi-
trary” or “capricious” within the meaning of the APA.42 These Jus-
tices further found that Secretary Ross had not violated provisions 
of the Census Act that set deadlines for notifying Congress of the 
Secretary’s plans for the upcoming census and that expressed a 
preference for using existing administrative records rather than the 
census for gathering information of interest to the government. 

On one key issue, however, Chief Justice Roberts split from 
his fellow Republican appointees and joined the Court’s four 
other members. Based on an expansive review of the record, this 
five-Justice majority held that Secretary Ross’s Voting Rights Act 
rationale for including a citizenship question was merely pretex-
tual. Secretary Ross had desired a citizenship question long 
before talking with anyone about the Voting Rights Act, the 
Court observed, and he solicited the Justice Department’s request 
for the question (doing so after other agencies rebuffed his efforts 
to persuade them to ask the Department of Commerce to seek 
citizenship information on the census). “Our review is deferen-
tial,” Chief Justice Roberts wrote, “but we are not required to 
exhibit a naiveté from which ordinary citizens are free.”43 The 
Court concluded that Secretary Ross’s invocation of the Voting 
Rights Act “was more of a distraction” than a result of the 
“[r]easoned decisionmaking” that the APA requires.44 

Joined by Justices Gorsuch and Kavanaugh, Justice Thomas 
argued that the majority’s ruling against Secretary Ross rested 
upon “an unauthorized inquiry into evidence not properly before 
us”45 and exhibited “an unprecedented departure from our defer-
ential review of discretionary agency decisions.”46 Justice Thomas 
warned that, “[w]ith today’s decision, the Court has opened a 
Pandora’s box of pretext-based challenges in administrative 
law.”47 Justice Alito argued that Secretary Ross’s decision was 
entirely shielded from APA review. “To put the point bluntly,” he 
wrote, “the Federal Judiciary has no authority to stick its nose 

into the question whether it is good 
policy to include a citizenship ques-
tion on the census or whether the 
reasons given by Secretary Ross for 
that decision were his only reasons 
or his real reasons.”48 

 
COPYRIGHTS ONLY  
ENFORCEABLE AFTER  
REGISTRATION 

Suppose you have filed the paperwork necessary to register a 
copyright, but the Copyrights Office has not yet completed pro-
cessing your application, and suppose further that you believe 
someone is already infringing your copyright. Congress has 
declared that, with only narrow exceptions, “no civil action for 
infringement of the copyright in any United States work shall be 
instituted until . . . registration of the copyright claim has been 
made in accordance with this title.”49 Does the statute bar you from 
filing an infringement claim until after your application has been 
fully processed? It does indeed, the Court unanimously ruled in 
Fourth Wall Public Benefit Corp. v. Wall-Street.com, LLC.50 On the 
most natural reading of the statute, the Court said, “registration 
occurs, and a copyright claimant may commence an infringement 
suit, when the Copyright Office registers a copyright.”51 

 
DEATH AND JUDICIAL POWER  

In Yovino v. Rizo,52 the Court held in a per curiam ruling that 
the votes of deceased federal judges may not be counted when 
determining a case’s resolution. The Ninth Circuit’s Judge 
Stephen Reinhardt had participated in the adjudication of the 
dispute at issue here—indeed, he was credited as being the 
author of what was styled as the court’s majority opinion—but he 
died eleven days before the opinion was issued. Judge Reinhardt’s 
vote was important. With it, the en banc court would have the 
votes needed to overturn circuit precedent on an Equal Pay Act 
issue; without it, the en banc court would have narrowly fallen 
short of the number needed to accomplish that result. After not-
ing that judges are free to change their minds right up to the 
moment when they issue their rulings, the Supreme Court con-
cluded that the Ninth Circuit had “allowed a deceased judge to 
exercise the judicial power of the United States after his death.”53 
This was impermissible. “[F]ederal judges are appointed for life,” 
the Court wrote, “not for eternity.”54 
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55. 139 S. Ct. 710 (2019). 
56. Id. at 714. 
57. Id. at 715. 
58. 139 S. Ct. 2484 (2019). 
59. Id. at 2506. 
60. Id. at 2507. 
61. Id. at 2509 (Kagan, J., dissenting). 

62. Id. (Kagan, J., dissenting). 
63. 139 S. Ct. 1894 (2019). 
64. Id. at 1909 (Ginsburg, J., concurring in the judgment) (citation 

omitted). 
65. Id. at 1916 (Roberts, C.J., dissenting). 
66. 139 S. Ct. 1668 (2019). 

EQUITABLE TOLLING TO 
APPEAL CLASS CERTIFICA-
TION DENIAL 

Rule 23(f) of the Federal Rules 
of Civil Procedure imposes a four-
teen-day deadline for seeking a 
court of appeals’ permission to 
appeal an order granting or deny-
ing class certification. In Nutraceu-
tical Corp. v. Lambert,55 a federal 

district court in California had decertified the plaintiff’s class. 
Rather than promptly seek the Ninth Circuit’s permission to file 
an appeal, however, the plaintiff had filed a motion for reconsid-
eration. By the time the district court denied that motion more 
than three months later, the time to appeal the court’s decertifi-
cation ruling had long since expired. The Court held that the 
fourteen-day deadline is not subject to equitable tolling. The 
Court conceded that Rule 23(f)’s deadline is not jurisdictional in 
nature, but found this concession inconsequential. “Whether a 
rule precludes equitable tolling turns not on its jurisdictional 
character,” Justice Sotomayor explained, “but rather on whether 
the text of the rule leaves room for such flexibility.”56 The Court 
found no such flexibility in Rule 23(f) and its accompanying pro-
visions. As a result, equitable tolling is impermissible “even 
where good cause for equitable tolling might otherwise exist.”57  

 
PARTISAN GERRYMANDERING 

Partisan gerrymandering has been with us ever since the 
nation’s birth but—with the aid of increasingly powerful data 
and technological tools—it now is easier than ever for a political 
party to secure legislative representation that grossly outpaces its 
share of the popular vote. As Chief Justice Roberts put it in his 
opinion for a 5-4 majority in this Term’s Rucho v. Common 
Cause,58 those electoral results can “seem unjust.”59 But are fed-
eral courts constitutionally authorized to do anything about it? 
No, they are not, Chief Justice Roberts and four colleagues con-
cluded in Rucho. 

At issue were congressional maps in North Carolina and 
Maryland that, by any reasonable measure, were highly partisan 
in nature—Republicans got the benefit of the gerrymandering in 
North Carolina, while Democrats were the beneficiaries in Mary-
land. The lower courts had found those states’ maps unconstitu-
tional, but the Court here reversed. Distinguishing the Court’s 
precedents in the areas of one-person-one-vote and racial gerry-
mandering—areas in which the Court has fashioned clear and 
judicially manageable standards—Chief Justice Roberts’s major-
ity concluded that partisan gerrymandering claims present non-
justiciable political questions. Observing that the Constitution 
does not guarantee proportional representation along partisan 
lines in the nation’s legislative bodies and that some degree of 

partisan gerrymandering is undoubtedly permissible, the Court 
concluded that there is no clear, precise, politically neutral stan-
dard that federal courts can use to mark a point at which partisan 
gerrymandering becomes unconstitutionally unfair. Chief Justice 
Roberts reminded us that egregious partisan gerrymandering can 
be battled without the assistance of federal courts, such as 
through state or federal legislation.60 

Justice Kagan dissented, joined by Justices Ginsburg, Breyer, 
and Sotomayor. The dissenters warned that “gerrymanders like 
the ones here may irreparably damage our system of govern-
ment” and concluded that, by declining to provide a remedy for 
“blatant constitutional harms,” the majority had gone “tragically 
wrong.”61 Lower courts across the country had coalesced around 
limited, manageable, politically neutral standards to combat “the 
worst-of-the-worst cases of democratic subversion” through par-
tisan gerrymandering,62 Justice Kagan wrote, and the Court’s 
rejection of those efforts here was nothing less than an ill-timed 
abdication of judicial duty. 

 
PREEMPTION OF STATE-LAW CASES 

Although unable to agree upon a majority opinion, six Justices 
concluded in Virginia Uranium, Inc. v. Warren63 that the federal 
Atomic Energy Act (the AEA) did not preempt a Virginia law ban-
ning uranium mining. Announcing the judgment of the Court 
and joined by Justices Thomas and Kavanaugh, Justice Gorsuch 
pointed out that the AEA does not contain an explicit preemption 
provision and does not purport to regulate uranium mining 
unless the mining is occurring on federal land. Along the way, Jus-
tice Gorsuch prominently stressed that, when trying to determine 
whether state legislation has intruded into a field Congress has 
occupied or whether state legislation is frustrating Congress’s abil-
ity to achieve its desired objectives, it is important to focus on the 
text and structure of the state and federal legislation at issue, 
rather than on the legislative motives that might underlie it. 

Joined by Justices Sotomayor and Kagan, Justice Ginsburg 
agreed that the AEA did not preempt Virginia’s law, but said that 
Justice Gorsuch’s “discussion of the perils of inquiring into legisla-
tive motive sweeps well beyond the confines of this case, and 
therefore seems to me inappropriate in an opinion speaking for 
the Court, rather than for individual members of the Court.”64 
Joined by Justices Breyer and Alito in dissent, Chief Justice 
Roberts argued that Virginia was impermissibly regulating “a non-
preempted field (mining safety) with the purpose and effect of 
indirectly regulating a preempted field (milling and tailings).”65 

In Merck Sharp & Dohme Corp. v. Albrecht,66 the Court 
addressed a narrow but important preemption issue that can 
arise in pharmaceutical failure-to-warn cases. The plaintiffs in the 
case were more than 500 individuals who suffered atypical 
femoral fractures while taking Fosamax, a drug sold by Merck. 
The plaintiffs suffered those injuries during the roughly decade-
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67. Id. at 1679 (clarifying an ambiguity left by Wyeth v. Levine, 555 U.S. 
571 (2009)). 

68. Id. at 1680. 
69. 139 S. Ct. 2067 (2019). 
70. 403 U.S. 602 (1971). 
71. In portions of his opinion that garnered only the votes of Chief Jus-

tice Roberts and Justices Breyer and Kavanaugh, Justice Alito cast 
further doubt on Lemon’s utility because it does not take account of 
the degree to which challenged governmental practices—such as 
prayer before legislative sessions—have their roots in longstanding 
traditions. 

72. American Legion, 139 S. Ct. at 2082. 
73. Id. at 2090. Joined by Justice Kagan, Justice Breyer filed a short con-

currence, saying that the outcome might have been different if the 
cross had been erected more recently. Justice Kavanaugh also filed a 
brief concurrence, underscoring Lemon’s shortcomings and pointing 
out that those who oppose the Maryland monument can still seek 
relief through Maryland politics. After all, he said, the Establishment 
Clause does not require Maryland to retain the monument. 

74. Id. at 2104 (Ginsburg, J., dissenting). 
75. 139 S. Ct. 1743 (2019). 

long period prior to when the Food and Drug Administration 
ordered Merck to add a warning about the risk of such fractures 
to Fosamax’s label. Merck argued that the plaintiffs’ state-law 
claims were preempted by federal law because (Merck said) the 
FDA would not have allowed it to add that warning, thus making 
it impossible for the company to comply with any duty to warn 
imposed by state law. 

Led by Justice Breyer, the Court held that a preemption-seek-
ing drug manufacturer in a case like this one must “show that it 
fully informed the FDA of the justifications for the warning 
required by state law and that the FDA, in turn, informed the 
drug manufacturer that the FDA would not approve changing the 
drug’s label to include that warning.”67 The Court further deter-
mined that whether the manufacturer has made this showing is 
a question of law for the judge to decide: answering the question 
“often involves the use of legal skills,” judges are better equipped 
to interpret the relevant documents, and—given their familiarity 
with administrative law—“judges are better suited than are juries 
to understand and to interpret agency decisions in light of the 
governing statutory and regulatory context.”68 The Court 
remanded to the Third Circuit for application of these standards. 

 
RELIGION—LARGE CROSS ON PUBLIC LAND 

In American Legion v. American Humanist Association,69 the 
Court rejected an Establishment Clause challenge brought 
against Maryland’s decision to keep and maintain a large cross on 
public land, erected in 1925 as a memorial for local soldiers who 
were killed in World War I. Writing for the majority, Justice Alito 
identified four reasons why the Establishment Clause analysis 
famously prescribed in 1971’s Lemon v. Kurtzman70 was unsuit-
able for deciding the constitutionality of this particular display. 
Lemon says that the permissibility of a challenged government 
practice turns on whether the government’s actions have a secu-
lar purpose, whether a primary effect of the government’s actions 
is to further or impede religion, and whether the government’s 
actions entail an excessive entanglement with religion. Justice 
Alito explained that, when dealing with monuments established 
long ago, it can be exceptionally difficult to discern the govern-
ment’s original animating purposes; monuments’ purposes can 
change and multiply as time passes; the messages conveyed by 
monuments can change and multiply over time, as well; and tear-
ing down monuments that trace their distant origins to religious 
purposes would strike many today as unduly hostile to reli-
gion.71 As a result, Justice Alito wrote, “[t]he passage of time 
gives rise to a strong presumption of constitutionality.”72 

Those opposing the Maryland cross failed to overcome that 
presumption to the majority’s satisfaction. For a great many, the 

Court found, the cross-shaped 
monument has been less a refer-
ence to Christianity and more a ref-
erence to the deeply moving sight 
of row after row of white crosses 
erected on World War I battlefields. 
Moreover, as time has passed, the 
cross has taken on added secular 
significance, such as reminding 
those who see it of the honorable 
sacrifices that America’s veterans have made. To order the cross 
dismantled under these circumstances, the Court said, “would 
not be neutral and would not further the ideals of respect and 
tolerance embodied in the First Amendment.”73  

Justice Thomas concurred in the judgment, questioning the 
Establishment Clause’s application to the states; arguing that, 
even when the Establishment Clause applies, it only forbids coer-
cion, notably absent here; and arguing that Lemon should be 
altogether abandoned. Joined by Justice Thomas, Justice Gor-
such also concurred in the judgment, arguing that the cross’s 
opponents lacked standing because (he argued) merely feeling 
offended by a government’s allegedly religious practice or display 
does not rise to the level of an Article III injury. 

Justices Ginsburg and Sotomayor were the only dissenters. 
Writing for the two of them, Justice Ginsburg argued that the 
cross-shaped monument “elevates Christianity over other faiths, 
and religion over nonreligion.”74 

 
REMOVAL OF COUNTERCLAIMS FROM STATE TO  
FEDERAL COURT 

In Home Depot U.S.A., Inc. v. Jackson,75 Citibank filed an action 
against George Jackson in North Carolina state court, alleging that 
Jackson failed to pay a charge he placed on his Citibank-issued 
Home Depot credit card when buying a water-treatment system. 
Jackson, in turn, filed third-party class-action claims against Home 
Depot U.S.A., Inc., and Carolina Water Systems, Inc., alleging mis-
conduct relating to the sale of such water-treatment systems. 
Citibank subsequently dismissed its claim against Jackson, and 
one month later, Home Depot filed a notice of removal of the third-
party counterclaim to federal court. Did either the general removal 
statute (28 U.S.C. § 1441(a)) or the Class Action Fairness Act 
authorize Home Depot—as a third-party counterclaim defen-
dant—to remove the counterclaim filed against it? 

No, Justice Thomas answered in a majority opinion joined by 
Justices Ginsburg, Breyer, Sotomayor, and Kagan. Justice Thomas 
explained that Section 1441(a) “does not permit removal based 
on counterclaims at all,” since that statute only grants removal 
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89. 139 S. Ct. 1485 (2019). At an earlier stage of this complicated and 
decades-long litigation, the eight-member Court had divided evenly 
on whether to overturn Hall. See Franchise Tax Board v. Hyatt, 136 
S. Ct. 1277, 1279 (2016). 

90. See Hyatt, 139 S. Ct. at 1506 (Breyer, J., dissenting) (“The Hall issue 
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92. Id. at 1494. 
93. Id. at 1498. 
94. Id. at 1499. 

rights to a defendant (such as 
Jackson) whom a plaintiff (such as 
Citibank) has sued in an original 
“civil action.”76 With respect to 28 
U.S.C. § 1453(b)—the removal 
provision of the Class Action Fair-
ness Act—the Court determined 
that this legislation merely makes 
a couple of removal-law adjust-
ments that Congress deemed 
appropriate for class actions (such 
as not requiring the approval of all 
defendants as a prerequisite for 
removal), and does not change “§ 

1441(a)’s limitation on who can remove.”77 

 
SECURITIES FRAUD 

The Securities and Exchange Commission’s Rule 10b-5(b) 
makes it unlawful “[t]o make any untrue statement of a material 
fact . . . in connection with the purchase or sale of any security.”78 
Suppose that, at the direction of someone else, a person issues a 
false statement concerning the purchase or sale of a security and 
does so with the intent to defraud. Can he or she be held liable 
under Rule 10b-5’s other provisions, which make it unlawful to 
“employ any device, scheme, or artifice to defraud” or “engage in 
any act, practice, or course of business which operates or would 
operate as a fraud or deceit”?79 

That was the question before the Court this Term in Lorenzo 
v. SEC.80 At the direction of his supervisor, an investment banker 
named Francis Lorenzo had sent prospective investors an email 
making false statements about the value of a company’s assets. In 
2011, the Court ruled in Janus Capital Group, Inc. v. First Deriv-
ative Traders81 that a person “make[s]” a statement within the 
meaning of this provision only if he or she “is the person or entity 
with ultimate authority over the statement, including its content 
and whether and how to communicate it.”82 The SEC and the 
Second Circuit both concluded that, even though Lorenzo was 
not the “maker” of the statement under Rule 10b-5(b) and Janus 
Capital Group, he could still be held liable under Rule 10b-5’s 
other provisions. The Supreme Court agreed, finding the textual 
analysis “obvious” and “eas[y].”83 “[W]e see nothing borderline 
about this case,” Justice Breyer wrote for the majority, “where the 
relevant conduct (as found by the Commission) consists of dis-
seminating false or misleading information to prospective 
investors with the intent to defraud.”84 The Court conceded that 

liability might be inappropriate for “other actors tangentially 
involved in dissemination—say, a mailroom clerk.” But Lorenzo 
had “sent false statements directly to investors, invited them to 
follow up with questions, and did so in his capacity as vice pres-
ident of an investment banking company.”85 

Joined by Justice Gorsuch in dissent, Justice Thomas argued 
that the majority had provided “no legal principle . . . that would 
preclude [the mailroom clerk or] the secretary from being pur-
sued for primary violations of the securities laws.”86 In his view, 
the majority had erased the distinction “between primary and 
secondary liability in fraudulent-misstatement cases,” yielding a 
ruling “that is likely to have far-reaching consequences.”87 

 
SOVEREIGN IMMUNITY AND THE FUTURE OF STARE 
DECISIS 

In 1979, the Court ruled in Nevada v. Hall88 that a state may 
be sued without its consent by a private party in another state’s 
courts. The Justices were asked to reexamine that conclusion this 
Term in Franchise Tax Board of California v. Hyatt.89 The dispute 
concerned California’s effort to collect income taxes from Gilbert 
Hyatt, whose purported move from California to Nevada was, in 
the eyes of California’s tax authorities, a sham calculated to shield 
Hyatt from his California income-tax obligations. Hyatt believed 
that California’s Franchise Tax Board had committed torts when 
auditing him, so he filed an action for damages against it in 
Nevada state court. Nevada took the case (an unusual step90) and 
ultimately entered a damages verdict in Hyatt’s favor. 

Led by Justice Thomas and divided 5-4, the Court reversed, 
abandoning Hall and concluding that “Hyatt unfortunately will 
suffer the loss of two decades of litigation expenses and a final 
judgment against the Board for its egregious conduct.”91 The 
majority found that “Federalists and Antifederalists alike agreed 
in their preratification debates that States could not be sued 
[without their consent] in the courts of other States,”92 and that 
“[t]he Constitution implicitly strips States of any power they 
once had to refuse each other sovereign immunity.”93 So far as 
stare decisis is concerned, the Court devoted three short para-
graphs to the issue, finding that the doctrine does not carry great 
weight on matters of constitutional interpretation and that the 
only factor weighing in favor of Hall’s retention was Hyatt’s 
reliance upon it when incurring two decades’ worth of litigation 
expenses. But Hyatt’s litigation expenditures, Justice Thomas 
explained, “are not among the reliance interests that would per-
suade us to adhere to an incorrect resolution of an important 
constitutional question.”94 
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cessor to 2017’s Matal v. Tam.102 In 
Tam, the Justices struck down the 
Lanham Act’s ban on registering 
trademarks that “disparage” people 
because, the Tam Court concluded, 
the ban impermissibly discrimi-
nated based upon viewpoint. In 
Brunetti, the Justices turned their 
attention to the Lanham Act’s ban 
on registering “immoral . . . or scan-
dalous” trademarks.103 Erik Brunetti 
had sought registration of the trade-
mark “FUCT” for his clothing line, 
but the U.S. Patent and Trademark 
Office refused, finding the mark exceptionally offensive. 

With Justice Kagan writing for the majority, the Court held 
that the “immoral . . . or scandalous” bar impermissibly discrim-
inated based on viewpoint no less than the registration bar struck 
down in Tam. “[O]n its face,” Justice Kagan explained, “the 
statute . . . distinguishes between two opposed sets of ideas: 
those aligned with conventional moral standards and those hos-
tile to them; those inducing societal nods of approval and those 
provoking offense and condemnation.”104 Justice Kagan’s major-
ity rejected the Government’s suggestion that the statute should 
be read to bar marks that are offensive not because of the ideas 
they convey but rather because “their mode of expression” is “vul-
gar.”105 “To cut the statute off where the Government urges,” Jus-
tice Kagan wrote, “is not to interpret the statute Congress 
enacted, but to fashion a new one.”106 

In separate opinions, Justices Breyer and Sotomayor agreed 
that the ban on “immoral” marks violated the First Amendment, 
but argued (for differing reasons) that the ban on “scandalous” 
marks did not. 

 
STANDING 

A lower court concluded that Virginia legislators had racially 
gerrymandered its state legislative districts in violation of the 
Fourteenth Amendment. Shortly after the decision came down, 
Virginia’s attorney general announced that the state would not 
appeal the ruling. Dissatisfied with that decision, the Virginia 
House of Delegates sought to pick up the appellate torch itself. In 
Virginia House of Delegates v. Bethune-Hill,107 the Court ruled 5-
4 that Virginia’s House of Delegates did not have Article III stand-
ing to invoke the Supreme Court’s appellate jurisdiction. Led by 
Justice Ginsburg, the Court ruled that the House lacked standing 
for two chief reasons. First, Virginia legislation assigned the task 
of representing the state’s interests in civil litigation to the state’s 

Justice Breyer led the four-member dissent, arguing that Hall 
was rightly decided, that overruling it would be appropriate only 
if the decision was “obviously wrong,”95 and that “[t]oday’s deci-
sion can only cause one to wonder which cases the Court will 
overrule next.”96 

 
SPEECH AND THE FIRST AMENDMENT CASES 

The Court handed down two significant cases concerning 
First Amendment speech rights this Term. In the first, Manhattan 
Community Access Corp. v. Halleck,97 the Court was asked to 
decide whether privately operated public-access cable channels 
are state actors, such that their actions can bring the First 
Amendment into play. The dispute in that case arose when the 
Manhattan Neighborhood Network (MNN) —a private nonprofit 
corporation chosen by New York City to operate the public-
access channels on Time Warner’s cable system in Manhattan—
barred DeeDee Halleck and Jesus Papoleto Melendez from fur-
ther use of those channels, allegedly in response to their criticism 
of MNN in a film they aired on one of the MNN-operated chan-
nels. Halleck and Melendez sued, claiming that MNN had vio-
lated their First Amendment rights. 

Led by Justice Kavanaugh, the five-member majority con-
cluded that the First Amendment did not apply because private 
operators of public-access channels are not state actors. The 
Court acknowledged that “a private entity may qualify as a state 
actor when it exercises ‘powers traditionally [and] exclusively 
reserved to the State.’”98 Emphasizing how rare it is for a private 
entity’s activities to fall within that description, however, the 
Court concluded that operating a public-access cable channel is 
not a traditional and exclusive government function. Across the 
country, Justice Kavanaugh explained, public-access channels 
have been operated by a range of actors, “including private cable 
operators; private nonprofit organizations; municipalities; and 
other public and private community organizations, such as 
churches, schools, and libraries.”99 The Court further found that 
a private entity does not become subject to First Amendment 
constraints simply by opening its property for speech by mem-
bers of the public.100  

Joined by Justices Ginsburg, Breyer, and Kagan, Justice 
Sotomayor dissented. She contended that New York City had a 
property interest in the public-access cable channels, that those 
channels were public forums, and that because MNN was oper-
ating those public forums on the City’s behalf, the First Amend-
ment’s protections for Halleck and Melendez applied no less than 
they would if the City had exercised its legal authority to operate 
those channels itself. 

The Term’s other speech case, Iancu v. Brunetti,101 is the suc-
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attorney general. Second, the House 
itself had not suffered any cognizable 
injury from the lower court’s ruling. 
The House had said it was injured 
when redistricting authority was 
essentially shifted from it to the lower 
court, but Justice Ginsburg’s majority 
found that the state’s redistricting 
authority rested with the entire legis-
lature, not with the House itself. 
Moreover, Justice Ginsburg wrote, 

“the House as an institution has no cognizable interest in the iden-
tity of its members.”108 

Joined by Chief Justice Roberts and Justices Breyer and 
Kavanaugh, Justice Alito dissented. He argued that the House 
had alleged an Article III injury because “[a] legislative districting 
plan powerfully affects a legislative body’s output of work.”109 
When a legislative district’s boundaries are redrawn, he wrote, 
the groupings of constituents and representatives are changed, 
and those changes are likely to alter “the way in which the dis-
trict’s representative does his or her work.”110 

 
TAKINGS, STATE-FEDERAL JURISDICTION, AND  
FURTHER STARE DECISIS ISSUES 

When a Pennsylvania township told Rose Mary Knick that she 
had to provide public access to family gravesites located on her 
land, she sued in federal court under the Takings Clause. Because 
she had not yet brought a state action for inverse condemnation, 
the lower federal courts dismissed her Fifth Amendment takings 
claim as unripe. Those who litigate or adjudicate Fifth Amend-
ment takings claims have long been familiar with the Court’s 
1985 ruling in Williamson County Regional Planning Commis-
sion v. Hamilton Bank,111 in which the Court held that a federal 
court must dismiss a property owner’s federal takings claim 
against a state or local government unless the owner has first 
unsuccessfully tried to obtain just compensation through avail-
able state procedures, such as by bringing an inverse-condemna-
tion claim in state court. One need not celebrate or chafe against 
Williamson County any longer because, in Knick v. Township of 
Scott,112 the 5-4 Court overruled it. 

Led by Chief Justice Roberts, the majority jettisoned 
Williamson County, holding that the Court in that case had fun-
damentally erred by failing to recognize that “[t]he Fifth Amend-
ment right to full compensation arises at the time of the taking, 
regardless of post-taking remedies that may be available to the 
property owner.”113 “A later payment of compensation may rem-
edy the constitutional violation that occurred at the time of the 
taking,” Chief Justice Roberts wrote, “but that does not mean the 

violation never took place.”114 In the majority’s view, Williamson 
County was not entitled to the benefits of stare decisis because its 
constitutional interpretation was egregiously wrong, the ruling 
has been persistently criticized by Justices and commentators 
alike, and the state-litigation rule is unworkable due to the 
preclusive effects of state courts’ rulings in subsequent federal lit-
igation.115 The Court noted that property owners who have suf-
fered a taking should still be denied injunctive relief against the 
governmental actions constituting the taking, “[a]s long as an 
adequate provision for obtaining just compensation exists.”116 

Joined by Justices Ginsburg, Breyer, and Sotomayor in dissent, 
Justice Kagan argued that Williamson County had been decided 
in accordance with roughly a century’s worth of precedent on 
when a federal takings claim arises, that the majority’s ruling will 
“channel a mass of quintessentially local cases involving complex 
state-law issues into federal courts,” and that the decision to 
overrule Williamson County “transgresses all usual principles of 
stare decisis.”117 

 
TAXES, DISCRIMINATION, ESTATES 

Congress has declared that states may tax federal employees’ 
wages or retirement benefits, so long as “the taxation does not 
discriminate against the officer or employee because of the 
source of the pay or compensation.”118 In Dawson v. Steager,119 
the Court unanimously concluded that West Virginia had vio-
lated this legislation when it taxed the federal pension benefits of 
James Dawson—a retired employee of the U.S. Marshals Ser-
vice—but exempted from taxation the retirement benefits of for-
mer state law-enforcement employees. Writing for the Court, Jus-
tice Gorsuch explained that West Virginia had defined the class 
of tax-exempt retirees by reference to their former job duties, and 
there weren’t “any ‘significant differences’ between Mr. Dawson’s 
former job responsibilities and those of the tax-exempt state law 
enforcement retirees.”120 It thus was clear that West Virginia’s rea-
son for treating Mr. Dawson less favorably was that his pension 
benefits were coming from the federal government, rather than 
from the state, a discriminatory distinction that the federal 
statute expressly forbids. 

In North Carolina Department of Revenue v. Kimberley Rice 
Kastner 1992 Family Trust,121 the Court unanimously held that 
the Fourteenth Amendment’s Due Process Clause bars a state 
from taxing trust income based solely on the trust beneficiary’s 
residence in the state. North Carolina had sent a hefty $1.3 mil-
lion income-tax bill to a trust whose beneficiaries resided there. 
But no income had been distributed to those beneficiaries, nor 
did those beneficiaries have any right to demand an income dis-
tribution, nor did the trustee administer the trust within North 
Carolina. “When a tax is premised on the in-state residence of a 
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beneficiary,” Justice Sotomayor wrote for the Court, “the Consti-
tution requires that the resident have some degree of possession, 
control, or enjoyment of the trust property or a right to receive 
that property before the State can tax the asset.”122 

 
TITLE VII 

Title VII of the Civil Rights Act of 1964—which bars employ-
ment discrimination on the basis of race, color, national origin, 
sex, or religion—requires complainants to file a charge with the 
Equal Employment Opportunity Commission before commenc-
ing a Title VII lawsuit in court. Suppose a complainant does not 
file a charge, sues in court, and the employer does not timely 
seek dismissal of the complainant’s lawsuit. Can the employer 
raise that objection later in the litigation, or is the charge-filing 
requirement jurisdictional in nature, and accordingly a basis for 
dismissal at any point? 

In Fort Bend County, Texas v. Davis,123 the justices unani-
mously ruled that Title VII’s charge-filing requirement is not 
jurisdictional in nature, because it does not restrict courts’ adju-
dicatory authority. Rather, Justice Ginsburg explained for the 
Court, the charge-filing prerequisite to suit is simply a claim-pro-
cessing rule that is “mandatory if timely raised,” but that must 
indeed “be timely raised to come into play.”124 

 
TORT LAW AND MANUFACTURERS’ LIABILITY IN 
MARITIME CASES 

Absent congressional intervention, federal courts sit as com-
mon-law courts in maritime cases.125 That fact gave the Court an 
opportunity to tackle an interesting question of maritime tort law 
in Air & Liquid Systems Corp. v. DeVries.126 After contracting can-
cer that they believed resulted from asbestos exposure, two Navy 
veterans sued the manufacturers of equipment that had been 
installed on Navy ships, contending that the manufacturers had 
negligently failed to warn them of the asbestos danger. Most of the 
equipment did not contain any asbestos when delivered to the 
Navy, but, to function properly, the equipment required the addi-
tion of asbestos insulation or asbestos-containing parts. The Navy 
thus added the asbestos to the equipment. Could the manufactur-
ers be held liable for failing to warn the two plaintiffs of the risks 
they faced when working with or near the assembled products? 

Surveying an array of tort-law authorities, the Court considered 
and rejected two approaches that sat on opposite ends of the spec-
trum of possibilities: hold the manufacturers liable so long as it was 
foreseeable that their products would be used with asbestos-con-
taining parts (“the foreseeability rule”) or hold that the manufac-
turers are not liable because they did not themselves make or 
deliver asbestos-containing equipment (“the bare-metal defense”). 
Led by Justice Kavanaugh, the Court instead took a middle path:  

In the maritime tort context, a product manufacturer 

has a duty to warn when (i) its 
product requires incorporation of a 
part, (ii) the manufacturer knows or 
has reason to know that the inte-
grated product is likely to be dan-
gerous for its intended uses, and 
(iii) the manufacturer has no reason 
to believe that the product’s users 
will realize that danger.127 

 
OTHER NOTABLE RULINGS 
 
ADEA AND STATE EMPLOYEES 

In Mount Lemmon Fire District v. Guido,128 the Court unani-
mously held that the Age Discrimination in Employment Act 
applies to state and local governmental employers no matter how 
many individuals they employ. (In contrast, a private employer is 
bound by the ADEA only if it has twenty or more employees.) 

 
FOIA AND PRIVATE INFORMATION 

In Food Marketing Institute v. Argus Leader Media,129 the 6-3 
Court determined that, between 1974 and the present day, 
numerous lower courts erred by concluding that private-sector 
commercial information in the government’s possession is “confi-
dential” within the meaning of the Freedom of Information Act—
and thus shielded from mandatory disclosure—only if the infor-
mation’s disclosure would result in substantial competitive harm 
for the party that provided the government with the information. 

 
SSA ATTORNEYS FEES CAP 

In Culbertson v. Berryhill,130 the Court unanimously ruled 
that the Social Security Act does not impose an aggregate 25% 
cap on the fees that attorneys may charge for representing 
claimants in proceedings before the Social Security Administra-
tion and the courts. Rather, the 25% cap described in 42 U.S.C. 
§ 406(b) applies only to attorney fees for successful representa-
tion in court proceedings. 

 
DHHS VIOLATED LAW BY FAILING TO PROVIDE 
NOTICE AND COMMENT 

In Azar v. Allina Health Services,131 the 7-1 Court held (with 
Justice Kavanaugh not participating) that the U.S. Department of 
Health and Human Services had inexcusably violated its duty 
under 42 U.S.C. § 1395hh(a)(2) to provide notice and an oppor-
tunity for public comment before establishing or changing a 
“substantive legal standard” affecting Medicare benefits. The 
agency had posted on its website—without prior notice or public 
comment—a new formula for determining the amount of addi-
tional payments the agency would make to hospitals that provide 
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services for unusually large numbers of low-income Medicare 
patients. 

 
NATIVE AMERICAN FUEL IMPORTERS ARE TAX 
EXEMPT 

In Washington State Department of Licensing v. Cougar Den, 
Inc.,132 the 5-4 Court held that, under an 1855 treaty, the Yakama 
Nation tribe’s fuel importers are exempt from a tax imposed on 
such importers by the State of Washington. 

 
NON-JUDICIAL FORECLOSURE IS NOT “DEBT  
COLLECTION” 

The Court unanimously concluded in Obduskey v. McCarthy 
& Holthus LLP133 that, for most purposes, a business that merely 
engages in nonjudicial foreclosure proceedings is not a “debt col-
lector” subject to the restrictions imposed by the Fair Debt Col-
lection Practices Act. 

 
CREDITOR IN CONTEMPT FOR BANKRUPTCY  
CONDUCT 

Rejecting both strict liability and a subjective good-faith stan-
dard, the Court unanimously held in Taggart v. Lorenzen134 that 
a creditor may be held in civil contempt for violating a bank-
ruptcy court’s discharge order “if there is no objectively reason-
able basis for concluding that the creditor’s conduct might be 
lawful.”135 Justice Breyer explained for the Court that this is the 
traditional standard “for determining when a party may be held 
in civil contempt for violating an injunction.”136 

 
GOPHER FROG HABITAT DESIGNATION CAN BE 
REVIEWED 

In Weyerhaeuser Co. v. U.S. Fish and Wildlife Service137—a case 
concerning the Fish and Wildlife Service’s designation of a tract of 
land as “critical habitat” for the endangered dusky gopher frog in 
Louisiana—the 8-0 Court held (with Justice Kavanaugh not partic-
ipating) that the Service’s critical-habitat designations under the 
Endangered Species Act are subject to judicial review and that an 
area can be “critical habitat” for a species only if it is indeed habitat 
for that species. The Court remanded for further assessment of 
statutory and factual issues concerning the land in question. 

 
SERVICE ON FOREIGN COUNTRY MUST BE AT PRINCI-
PAL OFFICE (NOT EMBASSY) 

In Republic of Sudan v. Harrison,138 the 8-1 Court held that lit-
igants relying upon 28 U.S.C. § 1608(a)(3) to serve civil process 

upon a foreign state must mail service to the foreign minister at 
his or her principal office in the foreign state, rather than to the 
foreign minister at his or her embassy office in the United States. 

 
RAILROAD EMPLOYEE’S LOST WAGE CLAIM IS  
TAXABLE 

In Burlington Northern Santa Fe Railway Co. v. Loos,139 the 7-
2 Court held that a railroad’s payment to an employee for lost 
wages resulting from a workplace injury amounts to taxable 
compensation under the Railroad Retirement Tax Act. 

 
TVA CAN BE SUED 

In Thacker v. Tennessee Valley Authority,140 the Court unani-
mously held that, in the Tennessee Valley Authority Act of 1933, 
Congress waived the TVA’s immunity against tort suits arising 
from its performance of discretionary functions. 

 
LOOKING AHEAD 

The Court is slated to decide a wide range of important ques-
tions in civil cases during its October 2019 Term. These include 
whether Congress validly abrogated the states’ sovereign immu-
nity in actions for copyright infringement,141 whether Title VII 
prohibits discrimination against transgender people142 and dis-
crimination based on sexual orientation,143 whether a plaintiff 
claiming a racially discriminatory refusal to contract in violation 
of 42 U.S.C. § 1981 must show that race was merely a motivating 
factor in the refusal to contract or whether the claimant must 
instead establish but-for causation,144 whether members of the 
Financial Oversight and Management Board for Puerto Rico are 
subject to the Appointments Clause,145 and whether the Depart-
ment of Homeland Security’s decision to terminate the Deferred 
Action for Childhood Arrivals program is judicially reviewable 
and lawful.146 
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Who Is to Judge? 
By Charles Gardner Geyh 
(Oxford Publishing 2019) 

 

Imagine this scenario: A state trial judge is running for re-
election in a mid-sized U.S. community. He/she receives 
campaign contributions from a local construction company. 

A case arises before the judge in which the construction com-
pany is accused of negligent safety practices causing worker 
injuries. A motion to dismiss is pending regarding whether the 
construction company has a duty to protect the workers on the 
job. Imagine another scenario: A lawyer applies for an 
appointed judge position. He/she gets the 
judgeship by being appointed by a Governor 
who is the same political party as the new 
judge. Subsequently, the State is sued for not 
increasing its budget for child welfare—
something the Governor, and the new 
judge’s political party, have always opposed. 
The new judge is faced with a motion for 
summary judgment from the State claiming 
the Governor has sole discretion to decide 
the budget. 

Both of these examples show the unpleas-
ant conflicts inherent in both elected and 
appointed judicial selection systems. Hope-
fully, our bench is lacking those who would 
allow such pressure to affect the merits of a 
case. But what if data show it does? And 
what if the public believes it does, regard-
less? Charles Gardner Geyh, of Indiana Uni-
versity Maurer School of Law, is a leading 
scholar and thinker about courts and judicial selection. His 
works include What’s Law Got To Do With It?: What Judges Do, 
Why They Do It, and What’s at Stake (Stanford University Press 
2011), When Courts and Congress Collide: The Struggle for Con-
trol of America’s Judicial System (University Of Michigan Press 
2008), and Why Judicial Elections Stink (Ohio State Law Journal 
2003). In his latest book published earlier this year, Who Is to 
Judge? (Oxford Publishing 2019), he looks at the age-old 
debate between advocates for elected judges and appointed 
judges, and anything in between. His discussion and conclu-
sions will surprise you because he thinks both sides are right—
sort of.  

Professor Geyh’s writing tone and style are a refreshing 
approach to this well-worn adversarial acrimony. The book 
reads easy and flows well as we delve into each side’s strengths 
and weaknesses—and as Professor Geyh deftly demonstrates, 
each side has a lot of strengths and weaknesses. One bright 
spot shows up right away in the Introduction as the author 

puts us in spectator seats for a great figurative tennis match 
between the advocates for and against each side. As the pros 
and cons of each argument are described and evaluated, the 
score goes back and forth. Finally, the match is a never-ending 
tie and nobody wins. But we readers are treated to a succinct 
summary of each argument, and pointed to Professor Geyh’s 
eventual conclusion—nobody wins, or as the book describes, 
no judicial selection model is optimal for all places at all times. 
It is quite possible that no one has made this case before, or at 
least as well. 

Judges and lawyers will not wonder why another book 
about this important topic, but this author justifies it anyway, 

and reaches for those beyond the legal pro-
fession: “We should care about how America 
picks its judges because we should care 
about who becomes judges and the decisions 
that those judges make.” Judges make a dif-
ference because they interpret constitutions 
and statutes, make common law, and affect 
the everyday lives of people, he says.  

Professor Geyh first takes readers on an 
adventurous journey through the history of 
the judicial selection debate focusing on 
state courts. He navigates waters running 
through five different selection methods, 
and how perceived shortfalls of each led to 
the next: colonial governors appointing (too 
much power to the King) to state legislatures 
appointing (too much political cronyism) to 
partisan elections (too much power to party 
bosses) to nonpartisan elections (still parti-
san) to “merit” selection. Why the never-

ending debate? Election advocates seek accountability, and the 
public seems to trust a system more in which they have some 
control. Appointment advocates seek independence from out-
side influence and what the electorate may find popular. As the 
book unfolds, it shows the current judicial selection landscape 
as a “seismic shift” with more money and more special interest 
litigation laying a complicated confluence that has not always 
bode well for either side of the debate. The jewel of the book 
is halfway through where a whole chapter takes each side—
election and appointed—not to decide which is better or weigh 
the merits or each, but to fully inform and explain. That chap-
ter alone is an excellent primer on this whole field and worth 
the price of the book. It all depends on how one views judges 
and what core values one believes are at stake. Election advo-
cates see all judges as politicians who should have to answer to 
the electorate. Appointment advocates see all judges as unbi-
ased umpires who should be left alone from the pressures of 
outside influence.  
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“Whose cause is righteous?” Professor Geyh asks. “Both 
and neither.” A unique value of the book is the well-chronicled 
data supporting and refuting claims of each side. For example, 
those against elected judges can cite research of 470 judges and 
28,000 cases to show a “statistically significant relationship” 
between contributions from special interest groups and results 
for litigants favored by special interest groups. On the other 
hand, those against appointed judges can cite studies from dis-
tinguished academics finding no difference between the qual-
ity of elected and appointed judges, and one that even finds 
elected judges write more opinions and are more independent. 
And while the author settles on the appointed system as his 
preference by “default,” this is a “soft and rebuttable presump-
tion: appointed systems must yield to elective systems when 
the judiciary’s legitimacy depends on supplying the people a 
greater measure of control over the judges who serve them.” 

Professor Geyh’s book provides a plethora of provocative 
information and discussion. Those on either side of the debate 
will find it challenging and compelling. Most of all, it is 
thoughtful at a time when we need to be more reflective about 
whether this is a binary choice, or has room for the book’s sug-
gestions for incremental reform. Readers will have to decide if 
they agree with the authors’ conclusion that the longstanding 
judicial selection debate is “a condition to be managed rather 
than a disease to be cured.”  

 
 
 

Q & A WITH THE AUTHOR 
 
 
 

Charles Gardner Geyh is the John F. Kimberling Professor at 
the Indiana University Maurer School of Law. His work on 
judicial independence, accountability, selection, administra-
tion, procedure, and ethics has appeared in over eighty 
books, articles, book chapters, reports, and other publica-
tions. Before entering the academy in 1991, he clerked for 
Thomas A. Clark on the United States Court of Appeals for 
the Eleventh Circuit, worked as an associate at the Washing-
ton, D.C. firm of Covington & Burling, and served as coun-
sel to the House Judiciary Committee. He joined the Indiana 
University faculty in 1998, where he has served as the law 
school’s associate dean for research, and has received three 

faculty fellowships, three Trustees 
teaching awards, the Wallace 
teaching award, and a Carnegie 
Fellowship. 

 
Q: The book often cites data 
claiming to show elected judges’ 
decisions are affected by public 
approval, upcoming elections, etc. Are there any studies 
about the shortcomings of appointed judges’ performances 
as well? 
 
A: The issue has less to do with whether judges are appointed 
or elected, than whether they are subject to reselection 
processes. Studies show that judges who are subject to reselec-
tion—be it reappointment or reelection—tend to make deci-
sions with an eye toward those who control their future. 
Judges who are not subject to reselection—most notably 
judges on the U.S. Supreme Court and circuit courts—are less 
dependent on the preferences of others but can be more influ-
enced by their own ideological preferences, especially in close 
cases.  
 
Q: Some states have a mixed set of selection systems 
(elected in some counties, appointed in others, partisan, 
non-partisan, etc.). Is this prudent and will it last? 
 
A: Local rule has its virtues, but from the perspective of a uni-
fied judiciary, having county-by-county variation is chaotic. 
We have such as situation here in Indiana, which our Chief 
Justices have proposed to rectify, but old traditions die hard. 
 
Q: You seem to consistently posit the terms “independent” 
(for appointed) and “accountability” (for elected) as sepa-
rate descriptions for the sake of analysis. Is that oversim-
plified? 
 
A: If you are asking whether I think that your summary of my 
analysis is oversimplified, then yes. Judges are independent 
and accountable to varying degrees in each of the five systems 
of selection in use across the states. The primary reason that 
elected judges are generally regarded as less independent and 
more accountable than their appointed counterparts, is 
because most (though not all) states with elective systems 
require incumbents to run for reelection in contested elections. 
Studies show that judges alter their decision making when 
elections are impending, and more so in contested elections 
than retention elections, because the threat to tenure is more 
meaningful. That said, appointed judges in the handful of 
states who are subject to reappointment show signs of being as 
if not more dependent than their elected counterparts.  
 
Q: What do you think of Presidential candidate Pete 
Buttigieg’s proposal to “depoliticize” the U.S. Supreme 
Court by having 10 justices chosen as now, and an addi-
tional 5 chosen by unanimous vote of the 10 sitting jus-
tices? 
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A: I’m a traditionalist. I take consti-
tutional conventions seriously—
including conventions against play-
ing partisan games with Supreme 
Court size. We are slowly internaliz-
ing the reality that the U.S. Supreme 
Court is a different kind of court—
a more political court that may war-
rant a different system of selection. 

But we are not there yet. And I worry that what his proposal 
might gain by diminishing external political pressure on the 
composition of the Court, it could lose by exacerbating inter-
nal political pressures within the Court, to the detriment of 
Court cohesiveness and collegiality.  
 
Q: The history that you trace seems to show shortcomings 
in both elected and appointed selection systems ever since 
the early 1800s or before. Why does this debate always 
persist? 
 
A: Ultimately, the issue of whether you want judges to be inde-
pendent from or accountable to the preferences of the majority 
implicates competing priorities that have remained in perpet-
ual—and perhaps constructive—tension. 
 
Q: Shouldn’t judges be both independent and accountable 
to ensure public confidence? 
 
A: Of course—and I suspect that almost every thoughtful per-
son would agree. Too much independence and the rule of law 
suffers because we are helpless to prevent rogue judges from 
going their own way and disregarding the law. Too much 
accountability, and the rule of law suffers because judges can 
be intimidated into disregarding the law and doing what they 
are told by those who control their future.  
 
Q: In 1913, the American Judicature Society proposed a 
“council of judges” to create a pool of prospective qualified 
judges. What do you think about judges choosing judges? 
 
A: Judges do select judges in limited contexts: federal judges, 
for example, choose federal magistrate judges. Such a practice 
has the benefit of ensuring that judges will be capable and 
qualified, because judges know what it takes to be a good 
judge, and because hiring friends who are incompetent slack-
ers would make life miserable for the judges who selected 
them. But the risk is that judges so selected could become fur-
ther and further removed from the people they serve—and that 
concerns me. In an anti-elitist age when public confidence in 
government generally is at low ebb, a system in which govern-
ment officials choose their successors is unlikely to inspire 
public confidence. 
 
Q: A large conclusion you draw is that any given selection 
model cannot be optimal for all states at all times. But 
shouldn’t we be moving toward one system? 
 
A: No one system works best for all states and all times, 
because different systems emphasize different priorities, and 

those priorities can change with the times and the circum-
stances. In my view, a system in which judges make decisions 
unencumbered by the concern that they might lose their jobs 
if they reach an unpopular result, better serves the rule of law 
and is a preferable default. But in jurisdictions where public 
confidence in the judiciary depends on judges being answer-
able to the people they serve in periodic elections, an elective 
model may be essential to preserving court legitimacy.  
 
 
Q: When judges are not reelected, or not retained, because 
of public disapproval over one case, doesn’t that mitigate 
the argument that elected judges are compromised and 
won’t be true to the law? And aren’t there just as many or 
more examples of appointed judges who appear compro-
mised in favor of their personal ideology? 
 
A: There are examples of judicial courage, featuring judges 
who follow the law knowing that it will anger the electorate 
and put their tenure at risk, just as there are other examples of 
judges who lost their jobs because of backlash to an unpopular 
decision that they never saw coming. Ultimately, however, we 
need to set anecdotes aside and look at the data. And there is 
no getting past data showing that, on average, judges decide 
cases differently in the shadow of impending cases, to mollify 
voters and stay in office. For example, studies in multiple 
states show that judges impose harsher sentences on defen-
dants during election season than otherwise. Ideological influ-
ence is well documented at the Supreme and circuit court lev-
els of the federal system, but less so at the trial level, where 
appellate oversight, applicable precedent, and and the relative 
absence of ideologically charged issues limit ideology’s impact.  
 
Q: How do you reconcile the traditional arguments for 
appointed judge selection (independence from donors and 
from public approval, etc.) with the spending from special 
interest groups for/against Justice Kavanaugh and airing 
public ads to call senators? 
 
A: When the success of a candidate’s campaign to become a 
judge turns on the support of an individual or organization 
with an interest in the outcome of the cases that the judge will 
decide, it can call the judge’s impartiality into question. That is 
so regardless of whether the support takes the form of financial 
contributions to an election campaign, financial contributions 
to an appointment campaign, or nonfinancial support. And so, 
I find the spectacle of the Kavanaugh campaign quite trou-
bling. As a policy matter, however, it troubles me less than the 
role that money plays in judicial election campaigns for two 
reasons. First, in the context of judicial elections, a judge’s 
need to keep his campaign supporters happy is ongoing, 
because the judge will need to stand for reelection. One study 
shows, for example, that in their last term of office, when there 
is no further need to mollify their supporters, judges do not 
align their votes with the views of their principal supporters as 
closely. For a federal judge, in contrast, once appointed, his 
dependence on interest group support is at an end. Second, the 
problem of interest groups attempting to buy influence in fed-
eral judicial appointments is not systemic, but is focused 
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largely on the nine judges who staff a single Court—a Court 
that is sui generis. The perception of money buying influence 
in judicial election campaigns, in contrast, is far more perva-
sive, and cuts across states and tiers of court. 
 
Q: Have state judgeships become more political regardless 
of how they are selected? 
 
A: Yes, I think so. First, after the Warren Court was dismantled 
and the Supreme Court’s support for civil rights and liberties 
weakened, Justice Brennan and others encouraged groups to 
move their ideologically charged litigation campaigns to state 
systems, where state constitutions were often more protective 
of individual rights than their federal corollary. Second, the 
movement toward establishing intermediate courts of appeals 
across the states that began in earnest in the 1950s was typi-
cally paired with reducing supreme court caseloads by making 
their jurisdiction discretionary. As a consequence, supreme 
courts have tended to leave cases of simple error correction to 
the intermediate appellate courts and focus on a smaller num-
ber of more difficult and often politically charged cases that 
require them to make new—and controversial—law. Third, the 
public is increasingly unwilling to accept the premise of the 
traditional rule-of-law paradigm, that judges set their personal 
views aside and impartially uphold the law, and is more 
inclined to suspect that ideology, race, gender, and other 
extralegal factors play a role in decision making.  
 
Q: How has social media affected judicial selection? 
 
A: The potential impact is at least threefold. First, judicial rul-
ings made in the hinterlands that would never have come to 
public attention before the age of the Internet can reach a 
worldwide audience in a matter of hours—rulings that can 
become fodder for judicial election campaigns. Second, “citi-
zen journalists” who disseminate information via social media, 
are unencumbered by fact-checking norms that regulate the 
mainstream media, which increases the extent to which junk 
news can pollute judicial election campaigns. Third, social 
media allows the public to mobilize quickly, which can be 
problematic in states with retention elections, where late-
breaking opposition campaigns can leave incumbents helpless 
to defend themselves. 
 
Q: The book seems to analyze the disputants in the judicial 
selections debates more than judges’ behavior itself. Why 
is that important? 
 
A: This is a book about the judicial selection debate, and why 
that debate is never-ending, which lends a natural focus to the 
arguments on both sides of the debate and who is making 
them. My last book, Courting Peril: The Political Transformation 
of the American Judiciary focused more on judicial behavior 
and public perception of that behavior, to the end of explaining 
why and how the judiciary has become a more political place. 
That said, the arguments that drive the judicial selection 
debate, which is the focus of this book, do focus on judicial 
behavior—most notably, studies showing the impact of 
impending elections on judicial decision making; and studies 

showing how judges selected via 
different systems apply the law dif-
ferently.  
 
Q: You write that the data shows 
elected judges’ rulings are 
affected by upcoming elections—
how does that affect the balance 
of the arguments between elected 
and appointed systems? 
 
A: It may be the strongest argument against elective systems—
or, more precisely, against systems that use elections to re-
select judges. Some political scientists disagree. They argue 
that when, for example, judges impose harsher sentences in 
the shadow of impending elections it channels their discretion 
away from imposing their own ideological preferences and 
toward the preferences of the public they serve. I agree that 
judges do have discretion to exercise, but that discretion is 
informed by a lifetime of experience and learning that the pub-
lic lacks. We want judges to give us their best assessment of 
what the law and facts are—a result that can best be achieved 
if judges are not under pressure to contort their rulings to 
appease “constituents.” 
 
Q: There is some discussion in the book that, on one hand, 
judicial elections provide accountability—but on the other 
hand, political party labels can actually inhibit democratic 
accountability. Can you explain? 
 
A: In nonpartisan elections, where voters are foreclosed from 
voting with reference to party labels, studies show that voters 
are more likely to base their votes on the decisions that an 
incumbent has made (or at least as those decisions are 
described in campaign advertising)—because that is what the 
voters have to work with. In partisan elections, voters are more 
likely to vote for judges of their preferred political party, with 
less regard for the particular decisions that the judges have 
made. Some political scientists have argued that in this way, 
partisan elections diminish democratic accountability by mak-
ing judges in partisan elections less accountable for their deci-
sions. I don’t really buy this argument for two reasons. First, I 
don’t think that the rate at which voters throw judges out of 
office because of their decisions is a good measure of democra-
tic accountability. Second, partisan and nonpartisan systems 
promote democratic accountability in different ways: Partisan 
elections focus on voter choice in greater relation to the candi-
dates’ party affiliations and the philosophical differences those 
affiliations connote. Nonpartisan elections focus on voter 
choice in greater relation to the high-profile cases those judges 
decide.  
 
Q: What do you mean when you write that judges are nei-
ther independent “umpires” nor elected “politicians in 
robes,” but both?  
 
A: In the book, I say that they are neither and both. I’m really 
making the common-sense point that judges are acculturated 
to take the law seriously and uphold the law as they think it is 
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written, in a manner akin to 
umpires. But in close cases, when 
judges have discretion and judg-
ment to exercise, they must bring 
their background, education, 
experience, and policy perspec-
tives to bear in deciding what out-
come is right or best—which can 
bring ideological, aka “political,” 
influences to bear. I see nothing 

wrong with that: It is part of the art of judging. And to that 
extent judges are neither umpires nor politicians but some-
thing else. 
 
Q: How do reconcile your general support for appointed 
judicial selection with the data that shows judicial 
appointments are less transparent and can adversely affect 
public confidence? 
 
A: The data do indeed show that, on average, judicial elections 
are legitimacy enhancing. All else being equal, the public 
prefers to have a say-so over the public officials who serve 
them—including judges. Elections, however, are not the only 
way in which judicial systems protect and preserve their legit-
imacy. In jurisdictions that do not select their judges in con-
tested elections, legitimacy is promoted by judges’ perceived 
expertise, impartiality, independence, and integrity. As a conse-
quence, public confidence levels in unelected federal courts 
and elected state courts are essentially the same. Insofar as 
elected and unelected judiciaries are both perceived as legiti-
mate, my default is to appointive systems, for two reasons: 1) 
appointive systems (unencumbered by meaningful reselection 
processes) avoid judicial dependence on voter preferences 
when elections are impending, and 2) appointive systems 
avoid the risk of ugly, expensive, no-holds-barred election 
campaigns, where the data show that elections can, in extreme 
cases, diminish the judiciary’s perceived legitimacy. 
 
Q: Some of the sociological analysis in the book includes 
why people on both sides of this debate are not open-
minded. You even include yourself. What changed you? 
 
A: It’s largely a matter of whom I talked to. When my informa-
tion bubble was limited to organizations like the American Bar 
Association, the American Judicature Society, and merit selec-
tion reformers, my perspective was influenced largely by 
groups whose antipathy to judicial elections was entrenched. 
When I began to explore competing views—not for the pur-
pose of countering them but for the purpose of understanding 
them—particularly the views of leading political scientists and 
the data that informed their conclusions—I came to the com-
mon-sense conclusion that the reason that this debate is end-
less is because it is complicated, and not just because one side 
is being stupid. Interesting side note: My innumerable conver-
sations with judges over the years have not played as much of 
a role in this process, because with only a handful of excep-
tions, judges tend to think that whichever system selected 
them is pretty good.  
 

Q: Some trial court judges may dispute the notion that atti-
tudinal influences, and other sociological factors, are less 
pronounced in lower courts. What would you say to them? 
 
A: I’m not an ivory tower academic, in the sense that I create 
opportunities to learn from the judges I write about. In the past 
year or so, I have taught a weeklong class on judges and social 
science to forty Indiana trial judges, addressed over four hun-
dred federal trial judges at events on the east and west coasts, 
participated in a mid-career workshop for thirty federal magis-
trate judges, and addressed 150 state appellate judges at a 
national conference. In the past ten years I have spoken to 
around 3,000 state trial judges at judicial conferences around 
the country. What they have told me is that ideology plays less 
of a role in their decision making for at least three reasons: 1) 
They don’t tend to deal with hot-button issues like abortion, 
gun control, same-sex marriage, prayer in public schools, and 
so on, where ideology is front and center; 2) their dockets are 
top heavy with “easy” cases, where the law tends to be pretty 
simple and clear and their focus is on the facts; and 3) their 
discretion is sharply curtailed by appellate court precedent—
they simply don’t have the latitude to make legal policy. Many 
trial judges have bemoaned the fact that the public hears about 
judicial politics on the Supreme Court and incorrectly assumes 
that it describes courts everywhere, including theirs. Their 
views are corroborated by studies showing that the evidence of 
attitudinal influences diminishes as we go from courts of final 
resort, to intermediate appellate courts, to courts of original 
jurisdiction. When teaching my class to Indiana trial judges, 
which I have done several times now, my struggle has been to 
convince them that ideology matters at all. Two examples I use 
to make my point (which they tend to buy, albeit grudgingly) 
are the discretion they exercise when imposing sentence, and 
when awarding child custody in light of the “best interests of 
the child.” The consensus among trial judges, with whom I 
have spoken, is that the extralegal factors that influence their 
decision making are less attitudinal than strategic: Judges are 
alert to the impact of their decisions on their communities, and 
will sometimes temper their rulings accordingly. 
 
Q: When the book uses the term “dueling publics” to 
explain another point about why disputants are not open-
minded, it seems to compare with what many commenta-
tors say today about the public divide on all public issues, 
that is, that we only hear and seek the information for our 
side and never listen to, or reconsider, anything else. What 
distinguishes the judicial selection debate? 
 
A: My reference to “dueling publics” does not concern 
inevitable differences of opinion in garden-variety public sur-
veys. It has to do with the fact that when it comes to public 
attitudes toward courts and judicial selection there are two dif-
ferent “publics.” One “public” is the general public, comprised 
of rank and file voters, for whom a good judge is one who 
engenders public trust by making decisions they regard as 
politically acceptable. Surveys show that the general public 
favors judicial elections, and sees no problem with judges who 
take positions on issues that may come before them, or make 
promises to decide future cases in specified ways. The other 
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“public” is the litigating public. It is comprised of litigants for 
whom a good judge is one who will give them a fair shake in 
court. The litigating public is likelier to be skeptical of elected 
judges who could lose their jobs if they make an unpopular 
decision in the litigant’s favor, or whose latest election cam-
paign was financed by the other party, the other party’s lawyer, 
or an interest group that wants to see the other side win. And 
the litigating public will be averse to judges who lock them-
selves in to a public position on the litigant’s issue before the 
litigant has had an opportunity to be heard. The net effect is 
that disputants in the judicial selection debate each think that 
they have the “public” on their side. They are both right. They 
are both wrong.  
 
Q: One of your main points is that the judicial selection 
debate needs to involve “deep inter-disciplinarity.” What is 
that? 
 
A: In the Indian folk tale of the blind men and the elephant, 
each of three blind men mis-describes an elephant with refer-
ence to the part he is holding, and the same is true with judi-
cial selection. The legal profession appreciates the importance 
of law in judicial decision making, but has been reluctant to 
acknowledge the ways in which ideology, race, gender, and 
other extralegal influences can affect decision making. Political 
scientists have studied the role that ideology and other non-
legal influences can exert on judicial decision making, but are 
often dismissive of the role that law plays. And neither lawyers 
nor political scientists pay adequate heed to the roles that psy-
chology, history, and anthropology can play in understanding 
why judges do what they do. By bringing these different disci-
plines to the table via deep inter-disciplinarity, we stand a bet-
ter chance of accurately describing the whole elephant, in all 
its complexity. And that is the first step toward regulating judi-
cial selection with the nuance it requires. If judges are all about 
law, as the legal profession often posits, then elections are 
anathema, because they turn law into a popularity contest. If 
judges are all about politics, as political scientists often claim, 
then appointive systems liberate judges to go rogue and satiate 
their ideological impulses. Bring the two of them together, 
however, educate them both on what psychology, history, and 
anthropology add, and the judicial selection choices we 
make—which are premised on the ways those choices affect 
judicial decision making—are likely to be better informed.  
 
Q: An interesting feature you propose to counter the effects 
of personal bias among elected judges is deeper disqualifi-
cation procedures, such as stricter enforcement and having 
a third party, like another judge, determine whether to dis-
qualify. Is there any data to support whether this may 
work? 
 
A: Survey data from West Virginia, amid the Caperton affair, 
showed that 80% of respondents thought that judges should 
not decide their own disqualification requests. More rigorous 
disqualification procedures strike me as a small if useful part of 
a larger package of proposals that can remediate some of the 
corrosive effects of judicial elections in states that have them. 
For example, if judges know that they are subject to disquali-

fication when they take positions on 
issues that could come before them 
(notwithstanding their right to take 
such positions after Republican 
Party of Minnesota v. White), it will 
make it easier to avoid problems by 
telling voters that if judges shared 
their views they would have to dis-
qualify themselves later. 
 
Q: Please describe your ideal of what you call “qualified 
elections.” Is that what you prefer, or is it a consensus 
model that you have settled on? 
 
A: The qualified election model I develop here is not my 
“ideal.” Rather, it is a compromise proposal for state high 
courts that seeks to combine some of the best features of elec-
tive and appointive systems, while avoiding the worst.  

Here is how a “qualified election” model might work: When 
a vacancy occurs, a screening commission of judges, lawyers 
and non-lawyers would solicit applications from prospective 
judicial candidates. Like nominating commissions in many 
merit selection states, the commission would be charged with 
soliciting a diverse array of applicants. Unlike nominating 
commissions, which winnow the applicant pool to the best of 
the best, the screening commission’s role would be limited to 
ensuring that all prospective candidates are capable and quali-
fied—a role similar to that played by the American Bar Associ-
ation in vetting federal judicial nominees. Nominees pre-
cleared by the screening commission would become eligible to 
run for office in a contested partisan or nonpartisan election. 
Campaigns would be subject to contribution limits and disclo-
sure requirements, and candidates would be subject to code of 
judicial conduct restrictions, consistent with current practice 
in states that elect their judges. Judges who win election would 
then serve a single, fifteen-year term, or until a specified age. 
If a judge retires, resigns, dies, or is removed before the end of 
her term, the governor would appoint a judge to fill the 
vacancy until an election can be held. The interim appoint-
ment would be chosen from a stable of former supreme or 
intermediate appellate court judges who choose to remain eli-
gible for judicial service, but judges so appointed would be 
ineligible to run for election to fill the vacancy. Judges selected 
via a qualified election model would be subject to disqualifica-
tion if the campaign support they received or the campaign 
statements they made calls their impartiality into question in 
future cases that come before the judge’s court. The same pool 
of former judges that would be available to fill vacancies on an 
interim basis would also be on call to replace disqualified 
judges.  

The advantages of a qualified election model are 1) it offers 
the legitimacy-enhancing benefits of contested elections; 2) it 
provides a safety net to ensure that unqualified candidates are 
excluded from the pool; 3) eliminating re-selection processes 
will diminish ongoing judicial dependence on voters and cam-
paign supporters; 4) limiting judicial office to a single term of 
years or until a specified age seeks to end reselection, while 
creating an endpoint for judicial service after which the legit-
imizing benefits of judicial elections can be renewed with a 
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new generation of candidates; 5) 
contribution limits, disclosure 
requirements, and disqualification 
regimes address perceived partiality 
problems that judicial campaigns 
create; and 6) the qualified election 
model creates a bullpen of capable, 
qualified, and experienced part-
time judges who serve two impor-
tant purposes.  
 
Q: At one point, you write “Amer-
ica’s ambivalence over judicial 

selection is ultimately a condition to be managed rather 
than a disease to be cured.” Isn’t America already there, 
that is, a middle ground of various systems according to 
each state’s preference? How should we manage it? 
 
A: We do indeed have multiple systems of selection in play 
across the states. But for those who participate in the selection 
debate, virtually all take the position that the reasons we have 
multiple systems is because the states that have not opted for 
the disputant’s preferred model got it wrong. The solution, for 
them, is to cure the misguided of their affliction. My point is 
not just that we have multiple systems of selection in play, but 
that that’s OK, and that the discussion should focus on which 
system is best for a given jurisdiction at a given time.  
 
Q: At another point, you write that, “being a good politi-
cian is in tension with being a good judge.” Doesn’t that 
presuppose an inflexible assumption of politicians as 
always negative or suspect? Aren’t there political skills that 
benefit a judge, whether elected or appointed? 
 
A: As someone who served as counsel to the House Judiciary 
Committee I do not regard being a politician as a negative. 
Being a good politician is in tension with being a good judge 
in one sense only: Good politicians are majoritarian decision 
makers. Good judges are not. Being a good majoritarian deci-
sion maker means representing your “constituency” and being 
partial to their preferences, making promises to that con-
stituency, and making good on those promises. Good judges do 
none of those things. Being a good politician can mean other 
things too: having good people skills, an aptitude for sensible 
compromise, a sense for the big picture, etc., and there is no 
tension between those skills and good judging.  
 
Q: The U.S. is just about the only country on Earth, the 
book indicates, that has a significant number of elected 
judges. Doesn’t that support an argument that the U.S. log-
ically elects judges as a government of the people? 
 
A: Point taken, if the U.S. stood alone in the world as a “gov-
ernment of the people.” As a matter of democratic theory, there 
is a “majoritarian difficulty” associated with assigning judges 
elected by the majority to protect minority rights that we the 
people have enshrined in our constitutions to protect from 
majority control. It is a difficulty that every other democracy in 
the world but Argentina has resolved by insulating judges from 

popular election. I acknowledge and respect the inevitability 
and sometimes the desirability of judicial elections given their 
unique place in our history, but I’m unprepared to say that the 
rest of the free world is wrong.  
 
Q: Incremental reforms, such as public financing and 
donor limits for elected judges, or more stringent judicial 
discipline and performance evaluations for appointed 
judges, can narrow the divide in the judicial selection 
debate, you claim. How optimistic are you? 
 
A: These are proposals at the margins that must be evaluated 
in the aggregate. I harbor no delusions that any of these 
reforms, taken in isolation, are potential game changers. But 
taken together (with the exception of public financing, which 
leaves me cold), I think that they could move the public con-
fidence needle, particularly if they were marketed to the public 
as a package aimed at promoting an impartial, independent, 
and accountable judiciary. 
 
Q: Do you have any preference for proposals to change U.S. 
Supreme Court selection, term limits, etc. 
 
A: I have reluctantly reached the point of concluding that a 
term limit is appropriate. When the framers adopted tenure 
during good behavior, life spans and hence life tenure were 
shorter. The one linkage that the Constitution creates between 
federal judges and the people those judges served, is through 
the Presidents and Senators whom the voters selected to 
appoint the judges in question. And as judges serve into their 
nineties, that linkage becomes ever more attenuated—not only 
because the Presidents, Senators, and voters responsible for 
appointing those judges are often long dead—but because the 
ideological orientation of the judges themselves often drifts 
over time to the point where the judge whom the President 
and Senate appointed bears little relation to that judge three 
decades later. 
 
Q: Do you think the U.S. Supreme Court should be selected 
as other appointed judges are selected, that is, by public 
application to a commission that nominates to the Presi-
dent? 
 
A: I do not favor commission-based appointment of Supreme 
Court justices for two reasons. First, for positions so politi-
cized and powerful, having an unelected commission constrain 
the president to, say, three choices of its choosing would be 
problematic. Second, one of the primary arguments in favor of 
a commission-based system is that it weeds out unqualified 
candidates better than governors apt to appoint cronies, or vot-
ers who are ill-equipped to assess candidate qualifications (and 
the data show that while elective and commission-based 
appointment systems produce comparably credentialed judges 
overall, there is some evidence that commission-based systems 
do a better job of weeding out the least qualified). Given how 
thoroughly and publicly Supreme Court nominees are vetted, I 
do not think a commission is needed to screen out unqualified 
candidates. The last president to nominate an under-qualified 
candidate was George W. Bush, whose nomination of Harriet 
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Miers was withdrawn only days after it was announced, follow-
ing widespread criticism. I confess to making this point with 
slightly less confidence now than several years ago, given 
recent experience with the president nominating and Senate 
confirming some federal judges with limited experience, 
whom the ABA deemed unqualified. 
 
Q: Today, is the U.S. Supreme Court politicized to the 
detriment of public confidence?  
 
A: Yes and no. Public support for the Court has rallied a little 
after decades of decline, but remains strong relative to the 
other branches. Still, I worry about the nature of that support. 
What judicial systems want and need is diffuse support—sup-
port for the Court even when the public disagrees with its deci-
sions. Increasingly, however, the support the Supreme Court 
enjoys is contingent, or “what have you done for me lately” 
support. Support for the Court is superficially stable over time, 
but that stability masks sizable shifts back and forth between 
conservatives and liberals, who support the Court or not 
depending on who the president is, and the Supreme Court’s 
latest decisions.  

Q: You indicate that there is a “peace” now in the judge 
selection debate? Why do you think that? 
 
A: There are two things going on here. First, the “new politics” 
of judicial elections, which began in the 1980s and made judi-
cial races “noisier, nastier, and costlier,” is tapering off. Nation-
wide, expenditures in judicial races are flattening out after spi-
raling upward for many years. The best explanation for this 
development is that the drivers of the new politics—business 
interests intent on peopling state supreme courts with more 
business-friendly officeholders—have succeeded. Mission 
accomplished. Second, the history of judicial selection reform 
has come in waves, with each wave dominated by a new system 
of selection capturing the imaginations of state policy makers 
for a period of time. Now, we are between waves: Many states 
are debating judicial selection reform, but the new flavor of the 
month has yet to hit the stores. 
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Who Is to Judge? is available at the general Oxford Publishing 
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One of the basic tenets of the American legal system is the 
defendant’s right to a jury of one’s peers.1 This process 
entrusts civilian-jurors who are unfamiliar with legal 

concepts to settle legal issues. Judges are therefore charged with 
the difficult task of explaining relevant laws to untrained jurors 
through judicial instructions. Research on jury instructions indi-
cates that jurors often have difficulty understanding and utilizing 
instructions when determining verdicts.2 These difficulties can 
be especially relevant in cases involving eyewitnesses since jurors 
rarely understand the many factors that affect the accuracy of 
eyewitness testimony, nor the necessarily long and complex judi-
cial instructions.3  

Many problems are associated with eyewitness identifications. 
Perhaps most importantly, eyewitness testimony can predispose 
jurors toward guilty verdicts,4 and has contributed to wrongful 
convictions and incarcerations.5 Indeed, 75% of the wrongfully 
convicted persons released by DNA evidence were convicted 
based, at least in part, on eyewitness testimony.6 In 2011, New 
Jersey’s Supreme Court in State v. Henderson approved new judi-
cial instructions in an attempt to educate jurors about the many 
factors that can influence the accuracy of an eyewitness,7 but 
subsequent research questions the efficacy of such judicial 
instructions.8 A special issue of Court Review released right after 
the Henderson9 decision reviewed the psychological research on 
eyewitnesses. This included an article on judicial instructions in 
cases involving eyewitnesses, but research regarding Henderson 

instructions was too new to be included.10 In the six years since 
the 2012 review was published, researchers have conducted 
studies specifically testing the Henderson instructions, including 
the current study which examined the effects of case facts, judi-
cial instructions (including a proposed verdict form), and mock-
jurors’ pre-existing belief in the fallibility of memory on percep-
tions of the eyewitness and defendant in a case involving eyewit-
ness testimony. This article has two purposes: 1) to provide an 
up-to-date summary of the laws and research regarding eyewit-
nesses and eyewitness memory since the 2012 special issue of 
Court Review and 2) to present the results of a new study testing 
whether instructions and a verdict form help jurors distinguish 
between good and bad eyewitnesses. This updated review will 
ultimately make recommendations for how judges should 
approach the problem of faulty eyewitnesses and jury instruc-
tions—and how jurors interpret their testimony. 

 
THE PROBLEM OF EYEWITNESS MEMORY 

There are three main problems associated with eyewitness 
memory: eyewitness memory is fallible; a variety of factors affect 
eyewitness accuracy; and jurors have poor understanding of 
memory.11 These problems were addressed in the 2012 special 
issue of Court Review and we discuss that data below, noting sub-
sequent research as well. 

Despite the common perception that memory is like a video-
tape that can be “rewound” and viewed again accurately, memory 
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is a complex constructive, dynamic, and selective process.12 
Unlike a videotape, which precisely records all the information in 
a scene, eyewitnesses get the “gist” of what is happening and con-
struct a memory based on selected pieces of information and 
what makes sense to the person in the context of the situation.13 
This constructed memory incorporates (sometimes inaccurate) 
information acquired after the event, and may quickly and con-
stantly lose reliability.14 Unfortunately, jurors’ misconceptions 
regarding memory, as well as the difficulty of weighing factors 
that influence memory, can lead jurors to overvalue eyewitness 
testimony, often to the detriment of the defendant.15 

 
THE FALLIBILITY OF EYEWITNESS MEMORY 

As memory is constructed by the individual person, and 
rapidly and continuously decays, it is subject to distortion and 
contamination.16 Research conducted over the last half century 
has indicated that a person’s memory can be altered through 
interactions with co-witnesses,17 interviews with law enforce-
ment,18 feedback received after identifying a suspect in a 
lineup,19 receipt of case information after the event (especially 
when this information is repeated; e.g., news stories),20 and the 
passage of time.21 As the quality of memories erodes with time, 
people are particularly susceptible to misinformation that is 
introduced after the memory has faded.22 Most research investi-
gates memory change based on external influence—that is, influ-
ence in which an interaction with another person introduces 
misinformation to the memory holder. Two articles in the 2012 

special edition of Court Review dis-
cussed how co-witness discussion 
alters the eyewitness’s memory of the 
event. This is especially likely to hap-
pen if the eyewitness is not confident 
in his own memory, or the informa-
tion is repeated.23 Repeated misinfor-
mation from a single source influ-
enced eyewitness memory, even more 
than the same information from mul-
tiple sources. This indicates the need for separation of eyewit-
nesses as quickly as is practicable.24 Since the release of the spe-
cial issue, researchers have confirmed the susceptibility of eye-
witnesses to memory change and contamination following dis-
cussions with co-witnesses and investigators.25  

Memories also can change without external influence.26 
Although research into spontaneous memory change is not as 
developed as the literature on external corruption, researchers 
posit that automatic or inference-based processes might account 
for the phenomenon.27  

If memories can change, it then brings up the question 
whether the person knows that their memory has been changed. 
A memory is more likely to change if the person does not imme-
diately detect a discrepancy between the misinformation and the 
memory of the original event.28 However, a memory can change 
even if the person notices such a discrepancy.29 In this case, the 
memory holder notices the discrepancy and assumes that the 
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new/misinformation is correct, 
and the original memory is flawed. 
This creates a false memory.30 False 
memories can range from altered 
details from true memories31 to 
entirely false, detailed, memo-
ries.32 

Such research suggests that, 
rather than being a perfect repre-
sentation of the past, memories are 
instead constantly vulnerable to 
influence and change.33 The extent 

of the susceptibility is affected by several factors, discussed in the 
following section, that are present during and after the formation 
of a memory. Therefore, it is important that members of the legal 
system (including judges, law enforcement officer, and jurors) 
recall the vulnerabilities of memory when interacting with an 
eyewitness. Indeed, the legal system has incorporated psycholog-
ical research34 into standards and practices surrounding eyewit-
nesses.35 

 
FACTORS THAT AFFECT EYEWITNESS ACCURACY 

As just discussed, memory is malleable.36 Indeed, the body of 
eyewitness identification research demonstrates that many fac-
tors can affect eyewitness memory. Psychologists have divided 
factors that can influence eyewitness accuracy into two cate-
gories: system variables and estimator variables.37 System vari-
ables are variables that influence memory that are under the legal 
system’s control, while estimator variables are not. It is important 
to understand both system and estimator variables discussed in 
this section, as judicial instructions direct jurors to consider the 
effects of both types of variables. 

 
System variables. System variables are factors that are control-

lable by the legal system, including blind administration of line-
ups, pre-identification instructions, lineup construction, lack of 
feedback, showups, simultaneous vs. sequential lineups, and 
multiple viewings.38 Each of these factors will be discussed in 
this section. 

Information received by witnesses both before and after 
making an identification (e.g., in a lineup) can affect their 
memories.39 “Blind” administration of lineups occurs when the 
police investigator charged with administering the lineup is 
either unaware if the suspect is in the lineup (double blind 
administration), or unaware of the suspect’s position in the 
lineup (blind administration). Blind administration is impor-
tant because administrators who are familiar with the suspect 
might consciously or unconsciously communicate the identity 
of the suspect to the witness (e.g., through vocal or body 
cues).40 Pre-identification instructions should indicate to the 
witness that the suspect might or might not be in the lineup 
and that the witness should not feel pressure to make an iden-
tification. This warning is necessary because, otherwise, wit-
nesses are more likely to select the person in the lineup that 
most closely resembles the perpetrator, which increases the risk 
of misidentification.41 After making an identification, witnesses 
should not be told whether their identification matches the sus-
pect. Confirmation that the eyewitness identified the suspect 
can artificially inflate his confidence in both the quality and 
accuracy of his identification.42  

Lineup construction also affects the reliability of identifica-
tions. A properly constructed lineup has four main features.43 
First, lineups should only include people who look alike so that 
the suspect does not look markedly different from the fillers 
(i.e., people who are not suspects but match the witness’ 
description).44 Second, there should be a minimum of five 
fillers so that witnesses have to carefully examine their memo-
ries.45 Showups, in which a single suspect is presented to a wit-
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ness, increase the risks of misidentifications and should be used 
sparingly.46  

Third, people in the lineups should be presented sequentially 
(one at a time), rather than simultaneously (all at once). A simul-
taneous lineup forces a witness to say “yes/no, this is/is not the 
perpetrator” before looking at the next person in the lineup. 
Once the witness says “yes,” the lineup is over. This reduces the 
likelihood that the witness will compare all the people at once 
and select the suspect who most closely represents the perpetra-
tor.47 Lineups also should only contain one suspect to reduce the 
likelihood of a “lucky guess.”  

Finally, a suspect should only be presented to a witness once 
during an investigation to reduce the risk of misidentification. 
Multiple viewings of the same suspect make it difficult to tell if 
the witness recalls a familiar looking suspect from the original 
crime or from earlier lineups.48 As system variables can have a 
profound influence on the accuracy of the eyewitness and are 
under the control of the legal system, efforts by the legal system 
to create and maintain best practices are vital. 

 
Estimator variables. Estimator variables are outside the control 
of the legal system. They are called estimator variables because 
their exact impact cannot be determined and must by estimated. 
These variables instead refer to characteristics of the witness, per-
petrator, or the event itself.49 Known estimator variables include 
stress, weapon focus, duration of event, distance and lighting, 
witness characteristics, characteristics of perpetrator, cross-race-
bias, exposure to other information, memory decay, and speed of 
identification. Each of these variables will be discussed in this 
section. 

Some variables present during the crime affect the quality of 
eyewitness evidence.50 The amount of stress an eyewitness is 
under at the time of the crime can affect his ability to make an 
accurate identification.51 While mild amounts of stress can 

improve cognitive performance, 
high levels of stress negatively 
affect accurate recall of the event 
and perpetrator.52 One source of 
potential stress is the visibility of a 
weapon during the crime.53 
“Weapon focus” is the tendency for 
a witness to have his attention 
drawn from the culprit to the 
weapon, reducing the reliability of 
the identification.54 This effect is 
intensified when the interaction is brief, as the witness has no 
time to adapt to the presence of the weapon and focus on other 
details.55  

The witness’s level of intoxication and age also affect the reli-
ability of his identifications.56 Greater levels of alcohol consump-
tion reduce eyewitness accuracy compared to lower alcohol lev-
els or sobriety.57 The age of the eyewitness also affects identifica-
tion accuracy. Young children58 and older adults tend to be less 
accurate than young adults.59 However, the age of the perpetrator 
might affect these findings, as younger adults are better at recog-
nizing young faces, while seniors either are not affected by per-
petrator age, or are better at identifying older perpetrators.60 

The amount of time a witness has to view the perpetrator, 
regardless of the presence of a weapon, is important. Brief expo-
sure to the criminal provides less time for the witness to focus on 
the perpetrator and often results in less accurate identifications 
than longer periods of exposure.61 Likewise, the ability to focus 
on and accurately perceive the suspect is reduced as the physical 
distance between witness and perpetrator increases, and/or when 
the lighting becomes poorer.62 Witnesses both overestimate the 
duration of an event and have difficulty estimating distances.63 

Factors other than the age of the perpetrator (as discussed 
above) can affect eyewitness accuracy. Disguises (e.g., sunglasses, 
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masks) and other alterations to a 
perpetrator’s face (e.g., plastic 
surgery, growing facial hair) can 
affect identification accuracy.64 Rela-
tively simple disguises such as a 
hat65 or a beard66 reduce identifica-
tion accuracy. Another relevant char-
acteristic of the perpetrator that can 
affect identification accuracy is 
race.67 Witnesses are better at identi-
fying perpetrators of their own race 

than perpetrators of other races. This effect is called the cross-
race identification effect.68  

Factors that occur after a crime is witnessed can also affect 
identification quality. As discussed earlier in this article, eyewit-
ness memories can be altered through interactions with others. 
This effect can occur, for example, if a police officer asks leading 
questions when interviewing the witness.69 However, this can 
also occur when post-event feedback occurs between non-state 
actors or entities (e.g., other witnesses, newspaper stories). For 
example, discussions between co-eyewitnesses can affect memo-
ries or form false memories.70 This effect strengthens when co-
witnesses know each other.71  

The amount of time between witnessing a crime and making 
an identification can also affect identification accuracy. The clar-
ity of a memory declines over time.72 This is true for all memories 
and the process is irreversible, meaning that memories can never 
improve and the probability of an accurate identification 
decreases over time.73 For example, a study found that misiden-
tifications rose sharply from two to twenty-four hours after the 
event.74 However, the exact length of time at which memories 
become unreliable is not known. Further, the speed with which 
an eyewitness makes an identification might also indicate identi-

fication quality. Research is somewhat mixed, but several studies 
indicate that witnesses who make identifications quickly (i.e., 
less than thirty seconds) are more accurate than those who take 
more time.75 As this review suggests, the confluence of system 
and estimator variables affect the quality of eyewitness identifica-
tion and testimony. Utilizing this knowledge, an article in the 
2012 special edition of Court Review posited a method for judges 
to assess eyewitness accuracy.76 It is important for legal profes-
sionals to utilize this method or otherwise take such knowledge 
into account.  

According to another article in the 2012 special edition of 
Court Review, conventional legal understanding leads to (a) a fail-
ure to appreciate the impact of suggestive procedures, (b) over-
reliance on eyewitness evidence, (c) failure to understand the fac-
tors that influence memory, and (d) generally failure to discour-
age suggestive procedures.77 The need for best practices that are 
rigorously followed and frequently updated in response to social 
scientific research is echoed by another article in that 2012 spe-
cial edition.78 The faults of traditional legal understanding, espe-
cially concerning understanding of memory, apply to jurors also, 
as discussed next. 

 
JURORS’ UNDERSTANDING OF MEMORY 

Several factors that influence eyewitness accuracy discussed 
above, such as lighting and physical distance from the perpetra-
tor, might seem intuitive; however, jurors generally struggle to 
properly evaluate eyewitness accuracy.79 Due to lack of knowl-
edge of these misconceptions, jurors can be poor judges of eye-
witness quality, which increases the risk of false convictions. 
There are several factors that make it difficult for jurors to evalu-
ate eyewitnesses accurately.80 First, jurors are overly influenced 
by eyewitness testimony, regardless of the quality of the testi-
mony.81 It is difficult to question a victim who states, “I’m confi-
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dent the defendant is the perpetrator.” Second, many jurors hold 
faulty beliefs about the nature of memory.82 Jurors also have 
demonstrated beliefs about factors that influence eyewitness 
accuracy that run contrary to knowledge of experts.83 For 
instance, jurors often believe that the confidence of a witness 
equates to accuracy—a finding that is somewhat in dispute in 
academic circles. Finally, even when jurors understand the influ-
ence of factors (e.g., the presence of a weapon) on eyewitness 
accuracy, these factors are not always utilized when assessing 
eyewitness testimony.84 These issues are discussed in depth in 
this section.  

The core issue is that many jurors have misconceptions about 
how memory works.85 In numerous studies conducted over the 
last 30 years, lay respondents consistently overestimated the reli-
ability and consistency of memory.86 Results of a meta-analysis 
(which compares results across a range of studies on a single sub-
ject) revealed that jurors held beliefs contrary to expert opinion 
roughly 33% of the time across all factors regarding influences on 
eyewitness accuracy.87 This disagreement was strongest on the 
factors regarding the link between confidence and accuracy, 
cross-race bias, length of exposure to the perpetrator, length of 
time between event and identification, unconscious transference, 
and weapon focus.88 Additionally, lay opinion differed from 
expert opinion, albeit by a smaller margin, when considering 
confidence malleability, lineup instructions, mugshot-induced 
bias, presentation of lineup, question wording, alcohol intoxica-
tion, attitudes and expectations, child suggestibility, and post-
event information.89 These beliefs have the potential to make 
jurors overvalue the witness’s testimony. Indeed, jurors overesti-
mate the ability of others to make correct identifications.90 In 
several studies, when asked “In my opinion, the testimony of one 
confident eyewitness should be enough evidence to convict a 
defendant of a crime,” roughly 37.1% of laypersons agreed com-
pared to 0% of experts,91 indicating that jurors’ pre-existing 
beliefs about memory both conflict with those of experts, and 
likely predispose jurors to accept any form of eyewitness evi-
dence to the detriment of the defendant. 

Jurors are also often unable to properly utilize knowledge of 
factors that influence eyewitness accuracy when evaluating an 
eyewitness and deciding on a verdict.92 Several studies have 
found that jurors focus only on witness confidence, and do not 

consider the conditions under 
which a witness experienced the 
event and made the identification 
(e.g., length of exposure).93 This 
suggests that, even when jurors 
understand the factors that influ-
ence eyewitnesses, this informa-
tion is not always used when 
determining the guilt of the defen-
dant. Indeed, the influence of eyewitness testimony—combined 
with blindness to the limitations of memory, mistaken beliefs 
about the influences of external factors on eyewitness accuracy, 
and a tendency to disregard factors other than confidence when 
making decisions—potentially lead to false convictions. This is 
demonstrated through DNA exonerations, of which 75% 
involved mistaken eyewitness testimony.94 Some courts have rec-
ognized this problem and made attempts to remedy the situation, 
as discussed next.95 

 
JUDICIAL INSTRUCTIONS AS A SOLUTION TO THE 
EYEWITNESS PROBLEM: AN OVERVIEW 

Judicial instructions have been the legal system’s chosen safe-
guard against wrongful convictions due to eyewitness misidenti-
fications.96 Two court rulings have specifically addressed the 
need for judges to educate jurors about the fallibility of eyewit-
ness testimony. In United States v. Telfaire (1972), an appellate 
court ruled that judges should inform jurors of the fallibility of 
eyewitness testimony; this led to the creation of the Telfaire 
instructions. In State v. Henderson (2011), the New Jersey 
Supreme Court ruled that all judges in New Jersey presiding over 
cases involving eyewitness testimony must inform jurors about 
factors that influence eyewitness accuracy. These instructions, 
known as the Henderson instructions, largely relied on the more 
than thirty years and 2,000 psychological research studies on 
eyewitness memory and testimony.97 In the Henderson ruling, the 
Court stated that such studies “have passed a rigorous test and 
are generally considered worthy of consideration by the greater 
scientific community.”98 Unfortunately, this ruling did not con-
sider psychological research on the effect of judicial instructions 
on jurors, which indicates that instructions do not have consis-
tent effects on juror decision making.99 
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JUDICIAL INSTRUCTIONS FOR 
EYEWITNESS EVIDENCE 

The United States v. Telfaire 
(1972) ruling was the first to create 
standardized instructions for judges 
regarding issues of eyewitness testi-
mony.100 The Telfaire instructions 
advised jurors to consider (a) if the 
eyewitness had the capacity to 
observe the crime; (b) the strength of 

the identification due to the circumstances in which the crime 
was observed; (c) the credibility of the eyewitness; and (d) 
whether the eyewitness evidence, once evaluated, convinces the 
juror beyond a reasonable doubt.101 Despite the inclusion of 
guidelines to evaluate eyewitness testimony, the Telfaire instruc-
tions did not make clear to jurors how to determine what factors 
(e.g., credibility of the eyewitness or the strength of the identifi-
cation) might have influenced the witness.102 Furthermore, the 
instructions failed to direct jurors on how to use or weigh the fac-
tors to assess eyewitness accuracy.103 

More recently, eyewitness memory researchers worked with 
the State Supreme Court in State v. Henderson (2011) to provide 
research-based instructions to help jurors evaluate eyewitness 
testimony.104 The Henderson instructions detail numerous factors 
that affect eyewitness accuracy, as well as the nature of memory 
itself.105 Unlike the Telfaire instructions, which instruct jurors to 
generally “consider the circumstances” surrounding an identifica-
tion, the Henderson instructions provide information about the 
specific factors that can affect eyewitness accuracy in the specific 
case.106 Additionally, judges provide explanations regarding how 
the factors present in the case affect eyewitness accuracy.107 

 
PSYCHOLOGICAL RESEARCH OF JUDICIAL INSTRUC-
TIONS REGARDING EYEWITNESS TESTIMONY 

Researchers have long examined the effect of judicial instruc-
tions on jurors’ assessments of eyewitness testimony.108 This 
research categorizes the effects into three categories: juror confu-
sion, juror skepticism, and juror sensitivity.109 Juror confusion 

occurs when jurors become confused or overwhelmed by the 
information contained in jury instructions and disregard judicial 
instructions (and by extension disregard witnessing conditions) 
when making decisions.110 Juror skepticism occurs when, after 
receiving judicial instructions, jurors evaluate all witnesses more 
harshly, regardless of witnessing conditions.111 Thus, skeptical 
jurors undervalue the testimony of all witnesses, rather than care-
fully assessing the value of the testimony of each witness. Juror 
sensitivity occurs when, after receiving judicial instructions, 
jurors consider witnessing conditions and accurately evaluate 
eyewitness testimony.112 Juror sensitivity is the desired outcome 
of judicial instructions because sensitized jurors can differentiate 
between good and bad eyewitnesses. The justice system uses judi-
cial instructions to sensitize jurors. Unfortunately, previous 
research using both Telfaire and Henderson instructions has pro-
duced mixed findings regarding the effect of judicial instructions 
on juror decision making.113 

 
RESEARCH USING TELFAIRE INSTRUCTIONS 

Most research on the effectiveness of judicial instructions has 
studied Telfaire instructions with mixed results. Many studies 
found that the Telfaire instructions fail to sensitize jurors.114 
However, a few studies produced juror skepticism115 or sensitiv-
ity.116 

Because many investigations into the impact of unmodified 
Telfaire instructions have found no effects,117 researchers have 
focused on potential modifications to the Telfaire instructions. 
These studies have also had mixed results. For example, studies 
using modified Telfaire instructions found inconsistent outcomes 
on participant-jurors’ abilities to differentiate between “good” and 
“bad” eyewitnesses, with some finding that instructions sensitize 
participant-jurors to eyewitness quality,118 and others finding no 
effects.119  

A more consistent result of instruction modification is 
increased participant-jurors’ confidence in their verdicts and/or in 
their comprehension.120 However, just because jurors are confi-
dent in their ability to comprehend instructions does not mean 
they actually are able to comprehend. Many studies found no link 
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between increased juror confidence and actual comprehension of 
instructions121 or verdict choice.122 Indeed, most modifications 
to the Telfaire instructions fail to affect verdicts.123 After Hender-
son, researchers moved away from testing Telfaire instructions 
and began focusing on Henderson instructions, as discussed next. 

 
NEWER RESEARCH USING HENDERSON  
INSTRUCTIONS 

The implementation of Henderson instructions in New Jersey 
begat research about effectiveness. Unmodified Henderson 
instructions have either produced no effects on jurors or created 
juror skepticism.124 However, some research indicates that mod-
ifying Henderson instructions could increase juror sensitivity.125  

Modified instructions have produced mixed results, depend-
ing in part on the type of modification.126 Changing the timing 
of the Henderson instructions (e.g., presenting instructions at 
beginning of the case or presenting instructions multiple times) 
produced juror skepticism that affected verdicts in some 
studies,127 but not in other studies.128 The strategy of asking 
jurors if a specific factor was present, but only after explaining 
the Henderson factor, sometimes led to juror sensitivity129 and 
sometimes had no impact.130 The most sensitizing modification 
currently appears to be summarizing instructions, rather than 
presenting a full-length charge, and then asking questions of the 
jurors regarding the presence of a factor, but after each Hender-
son factor is described.131 However, neither original nor modi-
fied Henderson instructions affect juror comprehension of the 
factors that affect eyewitness accuracy, even when jurors demon-
strated sensitization.132 This is a troubling finding, as a goal of 

the Henderson instructions is to edu-
cate jurors. Taken together, these 
studies indicate that the current 
instructions are not sensitizing 
jurors, but further research into 
instruction modification could indi-
cate how the instructions could be 
effectively modified. 

 
JUROR COMPREHENSION OF 
INSTRUCTIONS – CURRENT 
STUDY ABOUT EYEWITNESSES 

Through the research process, social scientists have found 
that jurors often do not understand many types of judicial 
instructions, and therefore do not utilize judicial instructions 
when making decisions.133 This lack of comprehension can lead 
to wrongful convictions, as judicial instructions are provided to 
give jurors the legal knowledge to make appropriate verdicts.134 
There are many factors that can make it difficult for jurors to 
understand and properly utilize judicial instructions, the most 
common of which include inability to understand “legalese,” 
complicated wording and sentence structure, presentation of 
instructions, and omissions of important words.135 Researchers 
have explored a number of strategies to improve juror compre-
hension, including rewriting legal instructions in “Plain Eng-
lish,”136 paraphrasing and clarifying portions of instructions that 
jurors say have been difficult to understand,137 allowing jurors 
to request clarification from judges,138 providing instructions 
multiple times,139 providing jurors with written copies of 
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151. 2(1) = 36.41, p < .001 

instructions,140 and presenting 
instructions in innovative ways 
(e.g., flowcharts, linking case facts 
to appropriate legal standards, 
explaining common misconcep-
tions about legal concepts).141  

To increase juror comprehen-
sion, and by extension, to increase 
the effectiveness of judicial 
instructions, three of these strate-
gies were implemented in the cur-
rent study. Specifically, partici-

pants who were assigned to receive judicial instructions were 
provided Henderson instructions both before and after reading 
case facts; only portions of the Henderson instructions relevant to 
the case were provided; and participant-jurors received written 
copies of the instructions.  

Additionally, the current study tests a new modification: a ver-
dict form. Some of the jurors were given a verdict form which 
asked them to identify which witness factors were present in the 
case. They also received the Henderson instructions meant to 
educate jurors about factors that can negatively affect witness 
memory. Other participants read only the Henderson instruc-
tions (without a verdict form) or read no instructions and 
received no form. The main research question was whether 
instructions—with or without the verdict form—sensitize jurors 
to be able to differentiate good from bad witnesses.  

 
CURRENT RESEARCH STUDY 

The current study examined the effect of eyewitness factors 
(ideal/poor lighting, cross-race identification, and excessive wit-
ness confidence), judicial instructions (no instruction, instruction 
only, instruction plus a verdict form), and pre-existing belief in 
the fallibility of memory on perceptions of the eyewitness and 
defendant in a case involving eyewitness testimony. To investigate 
the impact of these factors, 206 undergraduate students142 acted 
as jurors and read an online trial summary involving a mugging 

in which the victim is the eyewitness. To compare the effects of 
factors that would make an eyewitness more or less accurate, the 
trial summary indicated that the eyewitness had either ideal wit-
nessing conditions, viewed the perpetrator in poor lighting, was 
mugged by a man of a different race, or was excessively confident 
when discussing his identification. Participant-jurors then read 
either the Henderson instructions; the Henderson instructions plus 
a special verdict form, which asked participant-jurors to indicate 
the presence of each factor143; or did not receive instructions or 
the verdict form. After reading the randomly assigned trial sum-
mary and (if applicable) instructions and verdict form, partici-
pants rated the accuracy of the eyewitness, rated the likelihood 
that the defendant was guilty, rendered a verdict, and completed 
a measure of belief in the fallibility of memory.  

Analyses indicate that participant-jurors who were read either 
Henderson instructions alone or with the verdict form had the 
same perceptions of the eyewitness, perceptions of the defendant, 
and verdicts as those who received no instructions.144 However, 
participant-jurors already knew, without the benefit of judicial 
instructions, that poor lighting made witnesses less accurate than 
eyewitnesses in ideal conditions, excessively confident eyewit-
nesses, and witnesses who made cross-race identifications.145 This 
indicates that the participant-jurors were already somewhat famil-
iar with the effect of lighting on eyewitness accuracy. Specifically, 
participants rated eyewitnesses who viewed the perpetrator in 
poor lighting as less accurate and viewed the defendant as less 
guilty when compared to ideal witnessing conditions, but these 
perceptions did not impact verdicts.  

Despite recognizing the impact of lighting on eyewitnesses, 
participants were not able to differentiate between ideal condi-
tions and excessive confidence146 or cross-race identifications.147 
Additionally, neither instruction type nor eyewitness condition 
affected belief in the fallibility of memory,148 indicating that this 
belief was pre-existing and somewhat inflexible.  

The preexisting belief in the fallibility of memory significantly 
related to how participants perceived the eyewitness,149 per-
ceived the defendant,150 and rendered verdicts.151 As belief in the 
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ner & John T. Wixted, Scientific Review Paper on Eyewitness Iden-
tification Procedures (2019).  
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157. Id. 
158. Wise & Safer, supra note 76. 
159. Bornstein & Hamm, supra note 2. 
160. Bornstein & Hamm, supra note 2. 
161. Berman supra note 124; Jones et al., supra note 124; Perez, supra 

note 125. 
162. Semmler & Brewer, supra note 141. 
163. Marder, supra note 135; Tiersma & Curtis, supra note 135; Smith & 

Haney, supra note 135. 
164. Marder, supra note 135. 
165. These results were insensitive to eye-witnessing conditions, indicat-

ing a skepticism effect, F (21, 459) = 1.31, p = .164. 

fallibility of memory increased, the eyewitness was perceived as 
less accurate,152 the defendant was perceived as less guilty,153 and 
not-guilty verdicts increased.154 This indicates that increased 
belief in the fallibility of memory can cause juror skepticism, as 
not-guilty verdicts increased regardless of whether the witness 
had ideal witnessing conditions or flawed witnessing conditions. 

 
RECOMMENDATIONS AND CONCLUSIONS 

The recommendations and conclusions from the articles con-
tained in the 2012 special issue of Court Review remain sound. 
Evidence-based best practices should be implemented consis-
tently throughout the legal system, and disincentives for deviating 
best practices should be both created and enforced.155 An exam-
ple of one of these best practices is interviewing eyewitness(es). 
Eyewitnesses should be interviewed using non-suggestive tech-
niques as quickly as possible after the incident.156 Likewise, co-
witnesses should be separated and interviewed separately.157 
When a case reaches court, judges should evaluate the likely accu-
racy of the eyewitness before allowing him to testify.158 Finally, 
judicial instructions should be modified to aid jurors in compre-
hending and utilizing information regarding eyewitnesses.159 

The findings of the present study largely supported previous 
findings on jurors’ use of judicial instructions in cases involving 
eyewitnesses, and Court Review’s 2012 review of the literature.160 
Specifically, instructions produced no effect of participant-jurors’ 
perceptions of the trial parties or verdicts. Even asking partici-
pant-jurors to indicate whether a witness factor (e.g., lighting) 
was present on a verdict form had no effect; this comports with 
mixed successes found in other studies,161 despite the differing 
methodologies of a verdict form and asking participants hypo-
thetical questions.  

There are several potential reasons our verdict form failed to 
sensitize jurors. First, perhaps the use of the actual language in 
the Henderson instructions, rather than simplified language uti-
lized in some other studies, prevented participant-jurors from 
fully comprehending and utilizing the instructions. Also, the 
presence of only one factor that influences eyewitness accuracy 
per condition might have left participant-jurors underestimating 
the effect of the factor on the eyewitness. Perhaps the use of 
many simultaneous factors would be perceived as more detri-
mental to eyewitness accuracy than a single factor. Clearly, more 
research needs to be done to determine which modifications are 
successful in sensitizing jurors.  

As reported in previous research, participant jurors were also 
insensitive to many of the factors that affect eyewitness accuracy, 

as they were largely unable to 
differentiate between an eyewit-
ness with ideal witnessing con-
ditions and flawed witnessing 
conditions; however, unlike pre-
vious research, participant-
jurors were already sensitive to 
the detrimental impact of poor 
lighting on eyewitness perfor-
mance, regardless of instruc-
tions. The lack of impact of this 
knowledge on verdicts remains 
troubling, however. Perceptions that an eyewitness is less accu-
rate and a defendant is less guilty (compared to other conditions) 
should affect verdicts. However, in our study, poor lighting con-
ditions affected perceptions of the witness and defendant—but 
not verdicts. Changing jurors’ perceptions is a step in the right 
direction, but it is of little comfort to a wrongfully convicted 
defendant. 

Despite somewhat disappointing findings regarding the effec-
tiveness of the present Henderson instructions and verdict form, 
there are some promising findings from other studies regarding 
modifications to the instructions. For instance, dynamic jury 
instructions (e.g., flowcharts) have helped sensitize jurors to 
judicial instructions.162 Other modifications, such as simplifying 
and clarifying the language in the instructions163 and allowing 
jurors to ask for clarification,164 have also met with some success. 
Future research will clarify precisely what modifications are most 
helpful. 

Importantly, participant-jurors’ belief in memory in the cur-
rent study had a strong relationship on their perceptions and ver-
dicts.165 Because preexisting beliefs about memory related to 
both perceptions and verdicts, one potentially successful effort to 
reduce wrongful convictions in cases involving eyewitnesses 
could therefore be to select jurors with varying degrees of belief 
in the fallibility of memory. The diversity of beliefs would allow 
for a more thorough evaluation of the eyewitness, as the jury 
would include jurors predisposed to believe that the eyewitness 
is accurate and those predisposed to believe the eyewitness is 
inaccurate. This more thorough and critical evaluation of the eye-
witness would likely reduce wrongful convictions based on 
uncritical acceptance of eyewitness testimony. However, specifi-
cally selecting jurors based on such specific beliefs is likely 
impractical. Instead, promoting general diversity amongst the 
jury is a simpler solution. There are several benefits of diverse 
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juries, including more thorough understanding of case facts and 
verdict criteria166 and higher quality deliberations (e.g., more 
case facts discussed, longer deliberation, fewer inaccuracies).167 
The simplest method for increasing the likelihood of a diverse 
jury is to convene a twelve-person, rather than a six-person, jury. 
An analysis of studies examining the effects of jury size found 
that six-person juries, when compared to twelve-person juries, 
contain fewer minority members (and therefore fewer minority 
members’ opinions), discuss trial testimony with less accuracy, 
and remember fewer evidentiary facts.168 

As the consequences of false convictions and identifications 
are severe, it is highly worthwhile for judges and researchers to 
continue to attempt to sensitize jurors to the fallibility of eyewit-
ness identifications and testimony. To this end, legal scholars and 
the courts should partner together to obtain high-quality 
research on actual jurors/potential jurors. One of the drawbacks 
of laboratory studies is a lack of verisimilitude. By partnering 
with select courts regarding creation or implementation of poten-
tial modifications to judicial instructions and access to jurors 
and/or potential jurors, both researchers and courts can gain a 
more complete understanding of the solutions to the problems 
posed by mistaken eyewitness testimony. 
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Across 
1 Kind of fiddle 
5 Curators’ degs. 
9 What aspiring D.A.’s take 
14 Don’t take this in court! 
15 “Free Willy” animal 
16 Assign as one’s share 
17 2015 Eric Church song 
19 “It’s the truth!” 
20 Letters in cyberspace 
21 Rind scrapings 
23 Single-___ scotch 
24 Dangerous discolored seawater 
26 “One way” sign symbol 
28 Container often seen with a brush 
30 “___ we on the same page?” 
33 Put a value on 
36 “The ___ the limit!” 
37 Lighthouse view 
38 Facts and figures 
39 Prof’s helpers 
40 “A ___ Is Born” 
41 “So ___ heard” 
42 ___-Pei (dog breed) 
44 Does 100, say 
46 Teachers’ org. since 1857 
47 Mentality type for negative thinkers 
49 ___ on the line 
51 Confers (upon) 
55 ___ argument 
57 Interstate rumbler 
59 Fortune-telling card 
60 “I ___ with my own eyes!” 
62 2004 The Echoing Green song 
64 Mature insect 

OBSCURE LEGAL MUSIC by Judge Victor Fleming

56 Hindu deity of virtue 
58 O. Henry’s “The Gift of the 

___” 
61 Besides 
63 Gloss target

65 Fruit named for its unsightliness 
66 “Up and ___!” 
67 Refuse a request 
68 Problem for Sylvester the Cat 
69 Longings 
 
Down 
1 Apron wearer 
2 “Spirited Away” genre 
3 Dressing site 
4 Soup choice 
5 Tend the turf 
6 Fresh alternative 
7 Caldwell’s “God’s Little ___” 
8 Pathetic bumblers 
9 PC linkup 
10 Replay effect 
11 2018 Ollie Thorpe song 
12 Labor arduously 
13 Dele killer? 
18 Hood’s pseudonym 
22 Highchair feature 
25 Criticize, slangily 
27 Hosp. workers 
29 Bygone Russian despots 
31 Library byword 
32 “I’m all ___!” 
33 Score after deuce 
34 PC command 
35 1980 Robbie Dupree song 
39 Like attire lawyers should wear 

in court 
40 Put in prison, slangily 
42 Like some winks and grins 
43 “___ an Englishman” (“H.M.S. 

Pinafore” song) 
44 “___ Loves You” (Beatles 

song) 
45 Angel hair, e.g. 
48 Tradable notes 
50 Come together in agree-

ment 
52 Emulate Cicero 
53 Roused from slumber 
54 Florists’ cuttings 
55 Medical suffix 

Vic Fleming is a district judge in  
Little Rock, Arkansas.  
 
 
Answers are found on page 119.
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In Canada, the Criminal Code of Canada, R.S.C. 1985, con-
tains a number of “sexual offences” including the broad and 
general one of “sexual assault.” The offence of sexual assault 

has been defined as the touching of “another person in a sexual 
way without her consent” (see R. v. J.A., [2011] 2 S.C.R. 440, at 
paragraph 23), in “circumstances of a sexual nature, such that 
the sexual integrity of the victim is violated” (see R. v. 
Ewanchuk, [1999] 1 S.C.R. 330, at paragraph 24). Thus, lack of 
consent is one of the key elements of the offence of sexual 
assault.  

In R. v. Darrach,  2 S.C.R. 443 (2000), the Supreme Court 
noted that it “is common for the defence in sexual offence 
cases to deny that the assault occurred…or to claim an honest 
but mistaken belief in consent” (at paragraph 58).  

These two issues, the nature of consent and the defence of 
mistaken belief in consent, have been recently considered by 
the Supreme Court of Canada. 

 
R. V. BARTON 

In R. v. Barton, 2019 SCC 33, May 24, 2019, the Supreme 
Court considered, amongst other issues, how the defence of 
honest but mistaken belief in consent is to be applied in sexual 
offence trials. The Court said it was “refining the judicial lexi-
con” in relation to this defence.   

 
THE TRIAL 

Mr. Barton was charged with murder. It was alleged that he 
killed the victim (Ms. Gladue) in the course of sexually 
assaulting her, which is characterized in Canada as first-
degree murder by section 231(5) of the Criminal Code. The 
accused testified, without a voir dire being held or a written 
application being filed (as required by section 276 of the 
Criminal Code) that he had engaged in sexual activity with 
the victim on a prior occasion and that his sexual contact 
with her on the day of her death was consensual. In the alter-
native, he argued that he believed it to be consensual. He was 
acquitted.  

An appeal to the Supreme Court of Canada was allowed.  
 

THE SUPREME COURT’S RULING 
The Supreme Court considered a multitude of issues in this 

decision, including: 
• The scope of the applicability of section 276 of the Criminal 

Code; 
• The defence of mistaken belief in consent; 
• The meaning of “consent” in the context of the offence of 

sexual assault; 
• The requirement for the accused to take reasonable steps to 

ascertain consent; and 

• When a purported mistake of fact, in the context of the 
defence of mistaken belief in consent, constitutes an error 
of law and thus does not constitute a defence. 

 
In addressing these issues, the Supreme Court indicated 

that it was reformulating the defence of honest, but mistaken, 
belief in consent to the defence of mistaken belief in “commu-
nicated consent.” As will be seen, this reformulation could be 
seen as having significantly limited the availability of the for-
mer defence of mistaken belief in consent. To explain the 
impact of Barton, it is useful to start with what “consent” 
means in Canadian criminal law.  

 
WHAT CONSENT MEANS IN THE CONTEXT OF SEXUAL 
OFFENCES  

The Court noted in Barton that the meaning of “consent” in 
the context of the offence of sexual assault is defined in section 
273.1(1) of the Criminal Code as “the voluntary agreement of 
the complainant to engage in the sexual activity in question.” 
The Supreme Court pointed out that consent “is treated differ-
ently at each stage of the analysis,” including at the mens rea 
stage and the actus reus stage.  

 
THE ACTUS REUS 

The Court held that for “purposes of the actus reus, ‘consent’ 
means ‘that the complainant in her mind wanted the sexual 
touching to take place.’… Thus, at this stage, the focus is placed 
squarely on the complainant’s state of mind, and the accused’s 
perception of that state of mind is irrelevant. Accordingly, if the 
complainant testifies that she did not consent, and the trier of 
fact accepts this evidence, then there was no consent — plain 
and simple…. At this point, the actus reus is complete. The com-
plainant need not express her lack of consent, or revocation of 
consent, for the actus reus to be established” (at paragraph 89). 

 
THE MENS REA  

The Court held that for “purposes of the mens rea, and 
specifically for purposes of the defence of honest but mistaken 
belief in communicated consent, ‘consent’ means ‘that the 
complainant had affirmatively communicated by words or con-
duct her agreement to engage in [the] sexual activity with the 
accused.’… Hence, the focus at this stage shifts to the mental 
state of the accused, and the question becomes whether the 
accused honestly believed ‘the complainant effectively said 
‘yes’ through her words and/or actions” (at paragraph 90). 

In summary, in sexual offence trials in Canada, a lack of con-
sent is effectively established when the complainant testifies 
that she or he did not consent. The complainant does not have 
to have expressed this lack of consent to the accused. Once lack 
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of consent is established, the accused will be convicted, subject 
to the defence of honest, but mistaken, belief in consent. 

 
THE DEFENCE OF HONEST, BUT MISTAKEN, BELIEF IN 
CONSENT 

The Supreme Court commenced its analysis on this issue by 
considering the general nature of the defence. It noted that a 
“mistake of fact defence operates where the accused mistak-
enly perceived facts that negate, or raise a reasonable doubt 
about, the fault element of the offence…. Honest but mistaken 
belief in communicated consent falls within this category of 
defences” (at paragraph 95).  

The Supreme Court suggested that though it has “consis-
tently referred” to this defence as “being premised on an ‘hon-
est but mistaken belief in consent’… this Court’s jurisprudence 
is clear that in order to make out the relevant defence, the 
accused must have an honest but mistaken belief that the com-
plainant actually communicated consent, whether by words or 
conduct.” Therefore, “it is appropriate to refine the judicial 
lexicon and refer to the defence more accurately as an ‘honest 
but mistaken belief in communicated consent.’ This refine-
ment is intended to focus all justice system participants on the 
crucial question of communication of consent and avoid inad-
vertently straying into the forbidden territory of assumed or 
implied consent” (at paragraphs 91 and 92). 

The Supreme Court indicated that focusing “on the 
accused’s honest but mistaken belief in the communication of 
consent has practical consequences.” In particular, it signifi-
cantly limits the manner in which prior sexual contact with a 
complainant can be used by an accused person to form the 
basis of the defence of honest belief in consent (at paragraphs 
93 and 94): 

 
Most significantly, in seeking to rely on the com-

plainant’s prior sexual activities in support of a defence of 
honest but mistaken belief in communicated consent, the 
accused must be able to explain how and why that evi-
dence informed his honest but mistaken belief that she 
communicated consent to the sexual activity in question 
at the time it occurred.…For example, in some cases, 
prior sexual activities may establish legitimate expecta-
tions about how consent is communicated between the 
parties, thereby shaping the accused’s perception of com-
municated consent to the sexual activity in question at 
the time it occurred… a belief that the complainant gave 
broad advance consent to sexual activity of an undefined 
scope will afford the accused no defence, as that belief is 
premised on a mistake of law, not fact.…  

However, great care must be taken not to slip into 
impermissible propensity reasoning. The accused cannot 
rest his defence on the false logic that the complainant’s 
prior sexual activities, by reason of their sexual nature, 
made her more likely to have consented to the sexual 
activity in question, and on this basis he believed she 
consented. This is the first of the “twin myths”, which is 
prohibited under s. 276(1)(a) of the Code. 

 
Thus, in a sexual offence trial in Canada, when an accused 

person claims that they believed the complainant was consenting 

to the sexual activity that occurred, 
the concentration will not be on 
the accused’s belief in consent, but 
on the accused’s belief that the 
complainant had “communicated” 
his or her consent. 

This is a potentially significant 
difference. This is illustrated by 
how the Court in Barton makes a 
distinction between when honest 
belief will constitute a mistake of 
fact (and thus a defence) and 
when it will constitute a mistake 
of law (and thus not a defence).  

 
MISTAKE OF LAW 

On this issue, the Supreme Court indicated that if an 
accused’s defence of honest but mistaken belief in communi-
cated consent “rests on a mistake of law — including ‘what 
counts as consent’ from a legal perspective — rather than a mis-
take of fact, the defence is of no avail” (at paragraph 96). The 
Court also indicated that “three consent-related mistakes of law 
are particularly relevant: implied consent, broad advance con-
sent, and propensity to consent” (at paragraph 97). 

 
IMPLIED CONSENT 

The Supreme Court suggests that the “defence of implied 
consent ‘rests on the assumption that unless a woman protests 
or resists, she should be “deemed” to consent.’” The Court 
stated that it is “a mistake of law to infer that ‘the com-
plainant’s consent was implied by the circumstances, or by the 
relationship between the accused and the complainant.’… In 
short, it is an error of law — not fact — to assume that unless 
and until a woman says ‘no,’ she has implicitly given her con-
sent to any and all sexual activity” (at paragraph 98).  

 
BROAD ADVANCE CONSENT 

The Supreme Court indicated that broad advance consent 
“refers to the legally erroneous notion that the complainant 
agreed to future sexual activity of an undefined scope… a 
belief that the complainant gave broad advance consent to sex-
ual activity of an undefined scope will afford the accused no 
defence, as that belief is premised on a mistake of law, not fact” 
(at paragraph 99). 

 
PROPENSITY TO CONSENT 

The Supreme Court indicated that the “law prohibits the 
inference that the complainant’s prior sexual activities, by rea-
son of their sexual nature, make it more likely that she con-
sented to the sexual activity in question…. This is the first of 
the ‘twin myths’. Accordingly, an accused’s belief that the com-
plainant’s prior sexual activities, by reason of their sexual 
nature, made it more likely that she was consenting to the sex-
ual activity in question is a mistake of law” (at paragraph 100). 

In summary, when an accused person seeks to base a pur-
ported belief in consent on such things as the nature of the 
relationship, silence, or past consensual sexual activity, the 
defence will fail because it will be based upon a mistake of law. 

In Canada, there is an additional factor. It involves the 

[T]hree consent-
related mistakes 

of law are  
 relevant: 
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consent.
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Footnotes 

1. Section 272 defines the offence of “sexual assault with a weapon,” and section 273 defines the offence of “aggravated sexual assault.” 

requirement for the accused to have 
taken “reasonable steps” to ascer-
tain consent.   

 
THE REASONABLE STEPS 
REQUIREMENT 

When mistaken belief in consent 
is raised in Canada, section 273.2(b) 
of the Criminal Code indicates that 
this will “not” be a defence unless 
the accused had taken “reasonable 
steps, in the circumstances known 

to the accused at the time, to ascertain that the complainant was 
consenting” (it appears that this should now be read as requir-
ing the accused to take reasonable steps to ascertain that the 
complainant communicated his or her consent). The Court 
considered in Barton what constitutes reasonable steps.  

The Supreme Court of Canada suggested that the “jurispru-
dence on the reasonable steps requirement under s. 273.2(b) 
remains underdeveloped, and academic commentators have 
highlighted the need for greater clarity…. With that in mind… 
a few comments and observations are warranted to promote 
greater clarity in the law and provide guidance for future 
cases” (at paragraph 103). 

The Court noted that section 273.2(b) “has both objective 
and subjective dimensions: the accused must take steps that 
are objectively reasonable, and the reasonableness of those 
steps must be assessed in light of the circumstances known to 
the accused at the time” (at paragraph 104). 

The Court indicated that though “it would be unwise and 
likely unhelpful to attempt to draw up an exhaustive list of rea-
sonable steps… it is possible to identify certain things that 
clearly are not reasonable steps” (at paragraph 107): 

 
…steps based on rape myths or stereotypical assump-

tions about women and consent cannot constitute rea-
sonable steps. As such, an accused cannot point to his 
reliance on the complainant’s silence, passivity, or 
ambiguous conduct as a reasonable step to ascertain 
consent, as a belief that any of these factors constitutes 
consent is a mistake of law (see Ewanchuk, at para. 51, 
citing M. (M.L.)). Similarly, it would be perverse to think 
that a sexual assault could constitute a reasonable step 
(see Sheehy, at p. 518). Accordingly, an accused’s attempt 
to “test the waters” by recklessly or knowingly engaging 
in non-consensual sexual touching cannot be considered 
a reasonable step. This is a particularly acute issue in the 
context of unconscious or semi-conscious complainants 
(see Sheehy, at p. 537). 
  
The Court indicated that it “is also possible to identify cir-

cumstances in which the threshold for satisfying the reason-
able steps requirement will be elevated.” As an example, the 
Court referred to a situation in which “the accused and the 
complainant are unfamiliar with one another, thereby raising 

the risk of miscommunications, misunderstandings, and mis-
takes. At the end of the day, the reasonable steps inquiry is 
highly contextual, and what is required will vary from case to 
case” (at paragraph 108). 

Though section 273.2(b) of the Criminal Code requires that 
an accused person who seeks to rely on the defence of honest 
but mistaken belief in consent took reasonable steps to ascer-
tain that the complainant was consenting, it now appears, 
based upon Barton, that such an accused must have taken rea-
sonable steps to ascertain that the complainant had communi-
cated her or his consent.   

Taking reasonable steps to ensure that consent is being 
communicated is not very difficult. Asking is not an onerous 
requirement. This change in focus has the potential to make it 
more difficult for an accused person in Canada, who argues 
that they had a belief in consent, to point to evidence of having 
taken reasonable steps to ascertain the communication of con-
sent. For instance, anything less than asking if the other party 
is consenting might subsequently be seen as not having taken 
reasonable steps. It is important to note that in Canada if the 
trial judge concludes that the accused did not take reasonable 
steps to ensure consent was being communicated, the defence 
of mistaken belief in consent cannot be considered. In R. v. 
Daigle, (1998) 1 S.C.R. 1220, for instance, the Supreme Court 
held that the accused in that case “could not rely on the 
defence of honest but mistaken belief since he had not taken 
reasonable steps to ascertain that the victim was consenting” 
(at paragraph 3). 

One might expect that Crown counsel will now be asking 
the accused the following question in every case in which the 
defence of mistaken belief in communicated consent is raised: 
“Did you ask the complainant if [he or she] was consenting”? 
Since in most sexual assault trials the answer to this question 
will be “no,” where does this leave the defence of mistaken 
belief in consent?     

The Supreme Court held that a failure to take reasonable 
steps to ascertain if consent was being communicated, will be 
“fatal” (at paragraphs 111 and 112):  

 
…where the accused is charged with a sexual offence 

under ss. 271, 272, or 273, a failure to take reasonable 
steps is fatal to the defence of honest but mistaken belief 
in communicated consent by virtue of s. 273.2(b).  

With this in mind, in the context of a charge under 
ss. 271, 272, or 273 where the accused asserts an honest 
but mistaken belief in communicated consent, if either 
(1) there is no evidence upon which the trier of fact 
could find that the accused took reasonable steps to 
ascertain consent or (2) the Crown proves beyond a rea-
sonable doubt that the accused failed to take reasonable 
steps to ascertain consent, then there would be no rea-
son to consider the presence or absence of reasonable 
grounds to support an honest belief in consent under s. 
265(4), since the accused would be legally barred from 
raising the defence due to the operation of s. 273.2 (b).1  

Taking  
reasonable 

steps to ensure 
that consent  

is being  
communicated 

is not very  
difficult.
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SECTION 276 OF THE CRIMINAL CODE 
As we saw earlier, the accused testified concerning his prior 

sexual contact with the complainant without a voir dire being 
held or a written application being filed. The Supreme Court 
indicated that “[w]here the accused seeks to adduce evidence 
of the complainant’s prior sexual activities, the accused must 
make a written application to the court setting out (a) detailed 
particulars of the evidence the accused seeks to adduce, and 
(b) the relevance of that evidence to an issue at trial” (at para-
graph 64).  

In R. v. R.V., 2019 SCC 41, the Supreme Court considered 
section 276 of the Criminal Code and indicated that “[b]road 
exploratory questioning is never permitted under s. 276. 
Open-ended cross-examination concerning a complainant’s 
sexual history clearly raises the spectre of the impermissible 
uses of evidence that the provision was intended to eliminate. 
Section 276(2)(a) requires the accused to identify ‘specific 
instances of sexual activity’ to avoid unnecessary incursions 
into the sexual life of the complainant” (at paragraph 47).  

 
THE APPLICATION OF SECTION 276 TO THE OFFENCE 
OF MURDER 

Section 276 of the Criminal Code lists a number of sexual 
offences to which it applies. This list does not include the 
offence of murder. However, the Supreme Court held that that 
“the s. 276 regime applies to any proceeding in which an 
offence listed in s. 276(1) has some connection to the offence 
charged, even if no listed offence was particularized in the 
charging document…. In Mr. Barton’s case, the s. 276 regime 
was engaged because the offence charged, first degree murder 
under ss. 231(5)(c) and 235(1), was premised on sexual 
assault with a weapon contrary to s. 272, which is an offence 
listed in s. 276(1). That alone was sufficient to engage the s. 
276 regime” (at paragraphs 76 and 77). 

As a result, the Court held that “[i]t follows that before 
adducing evidence of Ms. Gladue’s sexual activity on the night 
before her death, Mr. Barton was required to make an applica-
tion under s. 276.1(1) and (2)” (at paragraph 82). The 
Supreme Court concluded that this error warranted the order-
ing of a new trial (at paragraph 9): 

 

The central error committed by the trial judge was his 
failure to comply with the mandatory requirements set 
out under the s. 276   regime. That error had ripple 
effects, most acutely in the instructions on the defence 
of honest but mistaken belief in communicated consent, 
upon which Mr. Barton relied. In particular, non-compli-
ance with the s. 276 regime, which serves a crucial 
screening function where an accused relies on the com-
plainant’s prior sexual activities in support of his 
defence, translated into a failure to expose and properly 
address misleading evidence and mistakes of law arising 
from Mr. Barton’s defence. This in turn resulted in 
reversible error warranting a new trial. 

 
CONCLUSION 

Barton raises several issues that have the potential of having 
a significant impact on sexual assault trials in Canada. 

At the forefront of the possible impacts is the limiting of the 
defence of honest, but mistaken belief in consent. Based upon 
Barton’s refinement of the judicial lexicon as regards this 
defence, its future applicability may be limited. The combina-
tion of it being necessary for the accused to have (1) believed 
the complainant had communicated her consent to the sexual 
activity and (2) the requirement that the accused took reason-
able steps to ascertain that this occurred, may make this a dif-
ficult defence to rely upon in Canada in the future.  

In addition, the Supreme Court’s formulation of when the 
defence of honest but mistaken belief that consent was com-
municated will constitute a mistake of law, may further limit 
this defence. 

 
Wayne Gorman is a judge of the Provincial 
Court of Newfoundland and Labrador. His 
blog (Keeping Up Is Hard to Do: A Trial 
Judge’s Reading Blog) can be found on the web 
page of the Canadian Association of Provincial 
Court Judges. He also writes a regular col-
umn (Of Particular Interest to Provincial 
Court Judges) for the Canadian Provincial 

Judges’ Journal. Judge Gorman’s work has been widely published. 
Comments or suggestions to Judge Gorman may be sent to  
wgorman@provincial.court.nl.ca. 
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EYEWITNESS IDENTIFICATION 
 
Innocence Project 
This organization has worked since 1992 
to address wrongfully convicted defen-
dants by spearheading DNA exoneration 
and improvement of eyewitness identifica-
tion. The link below is a brief and handy 
reference to the work among various states 
and some best practices.  
https://www.innocenceproject.org/eyewit-
ness-identification-reform/ 
 
National Center for State Courts 
In 2017, NCSC included an important 
article in its annual Trends in State Courts 
publication titled “The Trouble With Eye-
witness Identification Testimony in Crim-
inal Cases.” The article highlights issues 
in this area and lists ways to learn more 
from various jurisdictions, including pre-
ventative instructions and academic arti-
cles.  
https://www.ncsc.org/microsites/trends/ho
me/Monthly-Trends-Articles/2017/The-
Trouble-with-Eyewitness-Identification-
Testimony-in-Criminal-Cases.aspx 
 
“Why Science Tells Us Not To Rely On 
Eyewitness Accounts” Scientific American 
(January 1, 2010)  
Two psychology professors summarize the 
science about false memories and juror 
reliance on eyewitness claims. The article 
uses plain English to succinctly describe 
the major problems of eyewitness identifi-
cation and show how science may account 
for some of these predicaments. For exam-
ple, research shows that false memories 
can be constructed by common practices, 
such as a line-ups or interviews because 
memory may not be a videotape recording 
of what we see, but rather a subjective 
reconstruction of what we can remember, 
or what is suggested.  
https://www.scientificamerican.com/ 
article/do-the-eyes-have-it/ 
 
Eyewitness Testimony: Civil and Criminal. 
Fifth edition. Elizabeth F. Loftus. (Lexis-
Nexis, 2013) 
Since 1987, this distinguished professor 
has put forth this textbook with other 
notable authors and academics. In this fifth 
edition, the material covers elements of 

perception and an excellent background of 
basic eyewitness identification issues. 
Moreover, it leads the reader to strategies 
and tactics at each step of a trial that are 
affected by eyewitnesses. 

 
JUDICIAL SELECTION 

 
Brennan Center for Justice 
The Brennan Center at NYU Law School is 
a longtime think tank and clearinghouse 
for current issues in the law and related 
topics. It advocates against elections for 
state supreme courts and urges states to 
modify judicial selection systems toward 
appointment rather than election. But 
regardless of the reader’s preference on the 
issue, this resource is a valuable tool for 
reference and learning about judicial selec-
tion. It includes platforms and links for 
academic articles, data banks, and an inter-
active map for each state.  
https://www.brennancenter.org/rethinking-
judicial-selection 
 
National Center for State Courts Judi-
cial Selection in the States 
The 2017 editon of Trends in State Courts. 
includes this thumbnail description of the 
then current judicial selection playing field 
and helpful links to other useful articles 
and summaries, including its own out-
standing resource guide. 
https://www.ncsc.org/sitecore/content/mic
rosites/future-trends-2013/home/monthly-
trends-articles/judicial-selection-in-the-
states.aspx  
 
The Institute for the Advancement of 
the American Legal System 
IAALS is a think tank at the University of 
Denver that conducts largely empirical 
research on a wide variety of issues related 
to the American legal profession. It aims to 
find practical solutions to well-known 
issues. This link is a web page titled “Judi-
cial Selection in the United States,” and it 
shows IAALS work over recent years, 
including a 2014 model developed by a 
committee chaired by former Supreme 
Court Justice Sandra Day O’Connor that 
describes a somewhat more meaningful 
appointment process. The material com-
bines general reference guides, scholarly 
research, and legal discussion. 

https://iaals.du.edu/projects/judicial-
selection  
 
Bonneau, Chris W. and Hall, Melinda 
Gann, ed. Judicial Elections in the 21st 
Century (New York: Routledge 2017) 
This important and critically praised collec-
tion is edited by two of the most well-
known scholars in the area of judicial selec-
tion. It is cited several times in Charles 
Gardner Geyh’s book reviewed in this issue, 
Who Is to Judge? and includes superb arti-
cles by Professor Geyh and many other 
prominent academics. Overall, the volume 
is a great review of the election method of 
choosing judges and evaluates the latest 
research on how elections actually work, 
and levels the playing field against the rise 
of merit selection over the past 20 years. 
h t tps : / /www.amazon.com/Judic ia l - 
Elections-Century-Courts-Politics/dp/ 
1138185892  
 
Shugerman, Jed. The People’s Courts: The 
Rise of Judicial Elections and Judicial 
Power in America (Harvard University 
Press 2012). 
The author is a prominent scholar at Ford-
ham University School of Law and is well-
known in the field of judicial selection. 
This book has become one of the definitive 
resources for examining the election of 
state court judges. It includes an excellent 
history of state judicial elections, and doc-
uments the long-standing tension between 
independence and accountability. It is also 
a very fine overall legal history, as it shows 
us the political nature of judging and judge 
selecting. 
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