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Case Study—Rape Shield 

 

Background:   Defendant, Ben Nelson, and his wife, Vicki Taylor Nelson, were married eleven 

years ago.  They have a six-year-old daughter, Sierra. On April 1
st
, Ms. Nelson filed for divorce.  

She is seeking custody of their daughter, support, and exclusive use of the marital home.  On 

April 15
th

, after talking to a counselor at the local shelter for battered women, Ms. Nelson 

reported to the police that her husband raped and sodomized her on March 17
th

.  She told the 

police that her husband had been physically and sexually violent towards her for many years, that 

he was getting more violent, and that “she just couldn’t take it anymore because she really thinks 

he was going to kill her.”   

 

The defendant has been charged with Rape in the Third Degree. 

 

Prosecutor’s Statement of the Case: On the night in question, March 17
th

, the defendant 

demanded that his wife have oral and anal intercourse with him.  He also insisted that he wanted 

to videotape their sexual activity.  The victim refused, telling her husband that she was exhausted 

from taking care of their sick child.  When she said no, the defendant forced her into the 

bedroom, ripped off her clothing, and pushed her onto the bed.  He kept telling her that she better 

“get into it” and that if she didn’t, “she knew exactly what would happen.”  He then forced his 

penis into her mouth and her anus.  While she cried and begged him to stop, he forced his penis 

into her vagina as well.   

 

Based on past experience, the victim knew that if she didn’t do what her husband demanded, she 

was at great risk of being seriously injured.  In the past, when she didn’t acquiesce to his sexual 

demands, he had beaten her severely and taken his anger out on their child, hitting the child and 

verbally abusing her.  He had forced his wife to do humiliating and degrading acts in the past 

when she said “no” to him.  He had also taken photos of her while he forced her to perform 

“degrading and embarrassing sexual acts.”  He threatened to post these compromising photos of 

his wife on the Internet, and to send them to her family and co-workers, if she didn’t comply.  He 

used the photos on many occasions to get her to do what he wanted.   

 

Defendant has a history of violence against his wife.  Two years ago, she obtained a Domestic 

Violence Protection Order against him, which he violated on several occasions.  She was 

terrified for her life on March 17
th

 and worried about what would happen to their child if she 

resisted the defendant or failed to comply with his demands. 

 

Ms. Nelson left her husband on April 1
st, 

trying to find safety for herself and her child.  After she 

received support and counseling, she had the courage to come forward and report to the police 

that Mr. Nelson brutally raped her on March 17
th

.   

 

Defense Attorney’s Statement of the Case: Mr. Nelson is an upstanding member of the 

community who has struggled for years trying to keep his family together under the most 

difficult circumstances.  His wife is extremely erratic and vindictive.  When she doesn’t get her 

way, she makes all sorts of crazy accusations, only to back down later.  She would run to the 

court in the past, seeking a Domestic Violence Protection Order, only to go back to the judge 
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begging for him to allow the couple to resume contact once she was over her temper tantrum.  

She would call the police, claiming to be a victim of violence, to manipulate Mr. Nelson into 

doing what she wanted.   

 

Ms. Nelson has very “unconventional” sexual appetites.  The couple had a very active and “non-

traditional” sex life.  Ms. Nelson made sexually explicit videotapes of herself in the past and has 

posed for numerous photos performing the acts the couple engaged in on March 17
th

.   The 

couple did have sex on March 17
th

, but it was entirely consensual.   

 

Ms. Nelson filed for divorce on April 1
st
, seeking full custody of their daughter and financial 

support for both of them.  It was only after talking to her divorce lawyer and the counselors at the 

local shelter, that she made these false allegations of rape against her husband.  She is a 

vindictive woman, making these false allegations to gain sympathy and a financial advantage in 

the divorce.  She is also trying to prevent Mr. Nelson from having contact with his precious 

daughter by making these trumped-up, crazy allegations.  
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Rape Shield Exercise 

 

Background:   The defendant has filed a motion, pursuant to Washington’s rape shield law 

(RCW 9A.44.020), to introduce a video and photographs of his wife.  The evidence the 

defendant seeks to introduce includes: (1) an undated video of the wife in which she sings and 

dances, models various dresses, takes a shower, and sunbathes without any clothing.  Many of 

her poses are of a sexual nature and are sexually explicit, as are her comments on the video; and 

(2) photographs showing the defendant and his wife engaging in acts of “sodomy, oral, and 

conventional sex.”  One of the photographs depicts the wife engaging in an act of “anal 

manipulation with a dildo.”  The photos are very sexually explicit. 

 

Defense Attorney’s Argument:  The defense attorney argues that the video and photos are 

relevant to show that the defendant and his wife engaged in consensual oral and anal intercourse 

during their marriage.  The evidence is crucial to rebut the allegations against him that he forced 

his wife to engage in deviant sexual acts.  The photos were taken approximately six months 

before the date in question. RCW 9A.44.020 limits evidence of prior sexual activity to assess the 

victim’s credibility, but it is admissible on the issue of consent.  The video and the photos tend to 

establish a pattern of conduct or behavior on the part of the victim, which is so similar to the 

conduct or behavior in the case, that it is relevant to the issue of consent.  State v. Hudlow, 99 

Wn.2d 1, 11, 659 P.2d 514 (1983).  The video and photos show the wife’s openness to an 

“alternative life style” and demonstrate that she is open to “more than a conservative, traditional 

sexual relationship.” 

 

Prosecutor’s Argument:  The prosecutor argues that the video and the photographs should be 

excluded.  The Video:  Although the wife admits she made the video, it was made many years 

before the events in question, it does not depict conduct of the kind complained of, and has no 

relevance to the issue of whether she consented on the night in question.  The defendant has not 

shown that the video is relevant or material to any issue in the case.  The Photos:  The wife also 

acknowledges that she is depicted in the photographs, taken six months before the night of the 

rapes, but she did not consent to the sexual acts shown.  She also did not consent to being 

photographed by her husband in these compromising circumstances.  Since these acts were not 

consensual, the photos are inadmissible under Washington’s rape shield statute.  Furthermore, 

any evidence of prior sexual activity must directly pertain to the act upon which the prosecution 

is based.  There is no such connection here and, therefore, the evidence is not relevant.  Finally, 

the court must find that, even if there was any probative value, which there is not, the 

inflammatory and prejudicial nature of the evidence far outweighs any possible probative value.  

RCW 9A.44.020, Hudlow at 13.  The defendant is only trying to further embarrass and humiliate 

his wife and to improperly inflame and prejudice the jury against her.   
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Rape Shield Exercise Discussion Questions 

 

 

1. In conducting the in camera review, what are the steps in the analysis? 

 

 

2. Would you admit the video?  Why or why not? 

 

 

3. Would you admit the photos?  Why or why not? 

 

4. If you would admit any of the evidence, would you put any limitations on its use? 

 

 

 

Resources for the Participants 

 

 RCW 9A.44.020, Testimony-Evidence-Written motion-Admissibility 

 Selected rape shield case annotations  

 Chapter 6 of Washington’s Sexual Offense Bench Guide 
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Rape Shield Case Study Statute 
 

 
 

WASH. REV. CODE ANN. § 9A.44.020 (LexisNexis 2012)—Evidence—Written Motion-- 

Admissibility 

 
(1) In order to convict a person of any crime defined in this chapter it shall not be necessary 

that the testimony of the alleged victim be corroborated. 

 
(2) Evidence of the victim’s past sexual behavior including but not limited to the victim’s 

marital history, divorce history, or general reputation for promiscuity, nonchastity, or 

sexual mores contrary to community standards is inadmissible on the issue of credibility 

and is inadmissible to prove the victim’s consent except as provided in subsection (3) of 

this section, but when the perpetrator and the victim have engaged in sexual intercourse 

with each other in the past, and when the past behavior is material to the issue of consent, 

evidence concerning the past behavior between the perpetrator and the victim may be 

admissible on the issue of consent to the offense. 

 
(3) In any prosecution for the crime of rape, trafficking pursuant to RCW 9A.40.100, or any 

of the offenses in chapter 9.68ARCW, or for an attempt to commit, or an assault with an 

intent to commit any such crime evidence of the victim’s past sexual behavior including 

but not limited to the victim’s marital behavior, divorce history, or general reputation for 

promiscuity, nonchastity, or sexual mores contrary to community standards is not 

admissible if offered to attack the credibility of the victim and is admissible on the issue 

of consent, except where prohibited in the underlying criminal offense, only pursuant to 

the following procedure: 

 
(a)       A  written  pretrial  motion  shall  be  made  by  the  defendant  to  the  court  and 

prosecutor stating that the defense has an offer of proof of the relevancy of 

evidence of the past sexual behavior of the victim proposed to be presented and its 

relevancy on the issue of the consent of the victim. 

 
(b) The written motion shall be accompanied by an affidavit or affidavits in which the 

offer of proof shall be stated. 

 
(c)       If the court finds that the offer of proof is sufficient, the court shall order a 

hearing out of the presence of the jury, if any, and the hearing shall be closed 

except to the necessary witnesses, the defendant, counsel, and those who have a 

direct interest in the case or in the work of the court. 

 
(d) At the conclusion of the hearing, if the court finds that the evidence proposed to 

be offered by the defendant regarding the past sexual behavior of the victim is 

relevant to the issue of the victim’s consent; is not inadmissible because its 

probative value is substantially outweighed by the probability that its admission 
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will create a substantial danger of undue prejudice; and that its exclusion would 

result in denial of substantial justice to the defendant; the court shall make an 

order stating what evidence may be introduced by the defendant, which order may 

include the nature of the questions to be permitted. The defendant may then offer 

evidence pursuant to the order of the court. 
 
(4) Nothing in this section shall be construed to prohibit cross-examination of the victim on 

the issue of past sexual behavior when the prosecution presents evidence in its case in 

chief tending to prove the nature of the victim’s past sexual behavior, but the court may 

require a hearing pursuant to subsection (3) of this section concerning such evidence. 
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Selected Rape Shield Case Annotations 

State v. Aguirre, 229 P.3d 669 (Wash. 2010). 

FACTS:  Defendant was convicted of second degree rape and second degree assault on a woman 

with whom he was romantically involved.  At trial, the court limited the defendant’s cross-

examination of the victim regarding the details of her alleged relationship with another man.  

Defendant appealed. 

HOLDING:  While the defendant has a constitutional right to present a defense, the scope of 

that right does not extend to the introduction of otherwise inadmissible evidence.  It was well 

within the trial court’s sound discretion to conclude that the testimony the defense sought to 

elicit on cross-examination was inadmissible as evidence of the victim’s prior sexual behavior.  

Consequently, the court held that the defendant’s constitutional right to present a defense was 

satisfied by the trial court’s decision to permit him to testify as to his belief that the victim had 

been seeing another man during their relationship. The trial court did not err in limiting 

defendant’s ability to cross-examine the victim about that alleged relationship.   

 

State v. Blum, 561 P.2d 226 (Wash. Ct. App. 1977). 

FACTS:  Defendant, his cousin, and another friend met the victim and two of her friends at a 

tavern.  The victim and the defendant’s cousin had previously lived together as boyfriend-

girlfriend, but broke it off three months prior.  After the tavern closed, the group returned to the 

victim’s apartment.  After the victim’s friends left, and while the cousin borrowed the victim’s 

car to drive his friend home, defendant stayed behind where he repeatedly raped and forcibly 

sodomized the victim.  Defendant claimed the acts were consensual.  At trial the defendant 

sought to introduce evidence of the victim’s prior sexual relationship with his cousin, which the 

trial court denied.  Defendant was convicted of second degree rape and sodomy. 

HOLDING:  The lower court properly excluded the proffered evidence as it was not relevant to 

the issue of consent, would tend to prejudice the jury, and its exclusion would not result in 

substantial injustice to the defendant.   

State v. Camara, 781 P.2d 483 (Wash. 1989), overruled in part by State v. W.R., 336 P.3d 1134 

(Wash. 2014) (holding that the trial court committed prejudicial error in allocating to the 

defendant the burden of proving by a preponderance of the evidence that the act of sexual 

intercourse was consensual).  

FACTS:  Defendant and victim met at a gay bar and then returned to the defendant’s apartment.  

According to the victim, while they planned to be sexual with each other, they agreed there 

would be no anal intercourse.  On direct examination at trial, the victim explained why he 

suggested the limitation against anal intercourse by stating, “I didn’t want to engage in anal 

intercourse.  It is unsafe, and I don’t find it pleasurable.”  The defendant sought to cross-examine 

the victim at trial about his past experiences with anal intercourse arguing that the state opened 

the door.  The court denied that line of cross-examination and the defendant was convicted of 

second-degree rape. 
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HOLDING:  The victim’s statement that he does not find anal intercourse pleasurable was 

nothing more than an expression of his predilections towards the activity at the time he met the 

defendant and therefore does not fall within the category of cross-examination permitted under 

RCW 9A.44.020(4).  That statute permits cross-examination on a victim’s sexual past only when 

the state’s evidence casts the victim’s sexual history in a light favorable to the state’s case.  The 

victim’s statement that he does not find anal intercourse pleasurable did not cast his sexual past 

in a favorable light.  This testimony revealed, rather than concealed, that the victim previously 

engaged in consensual anal intercourse and therefore created no favorable impression about his 

sexual mores that the defendant would need to rebut. 

 

State v. Cecotti, 639 P.2d 243 (Wash. Ct. App. 1982). 

FACTS:  Defendant and the 16-year-old victim were drinking at another couple’s home.  When 

defendant and the victim left, the defendant’s car malfunctioned and they pulled into a school 

parking lot.  The victim said that the defendant raped her there while the defendant claimed the 

victim voluntarily engaged in intercourse with him.  At trial the defendant sought to introduce 

evidence of the victim’s prior sexual history, including evidence from two men who claimed to 

have had intercourse with the victim at the couple’s house after taking the victim out two or three 

times.  Additionally, one of the witnesses said he had been told the victim had a “loose 

reputation.”  The defendant was convicted of third degree rape.   

HOLDING:  The lower court properly denied admission of the proffered evidence as it is not 

relevant to the issue of consent.   

 

State v. Cosden, 568 P.2d 802 (Wash. Ct. App. 1977). 

FACTS:  Defendant was convicted of first degree rape following an incident in which the victim 

reported that the defendant physically assaulted her (she was struck on the back of the neck and 

knocked to the ground, menaced with a heavy rubber mallet, and strangled at one point) and then 

raped her twice.  The defendant’s version included attempted seduction of him by the victim that 

was unsuccessful because he became physiologically impotent.  Since the defendant denied 

intercourse, at trial he sought to introduce evidence that the victim engaged in sexual intercourse 

with another man four days prior to the alleged rape to explain away the presence of sperm found 

in the victim and to corroborate his expert medical witness’ testimony that intercourse must have 

taken place more than 12 hours prior to the collection of forensic medical evidence.  The trial 

court ruled the evidence inadmissible, concluding that the rape shield statute allowed the 

evidence under limited circumstances only when relevant to the issue of consent. 

HOLDING:  While the reasons given by the trial court for excluding the evidence are erroneous, 

the refusal to allow the evidence under the facts and circumstances here was not an abuse of 

discretion.  The purpose of the rape shield statute is to encourage rape victims to prosecute and 

eliminate prejudicial evidence, which often has little, if any, relevance on the issues for which it 

is usually offered, namely, credibility or consent.  But neither the prior case law nor the statute 

purports to establish a blanket exclusion where the purpose of the evidence is highly relevant to 
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other issues which may arise in prosecutions of rape.  Whether other source evidence should be 

allowed requires the exercise of discretion based on the probative versus prejudice balancing test.  

The offer of proof must be specific and a proper medical foundation must be made in the offer of 

proof to establish the probative value of the testimony.  That was not done here.   

 

State v. Demos, 605 P.2d 786 (Wash. Ct. App. 1979), aff’d, 619 P.2d 968 (1980).  

FACTS:  The victim was asleep in her room in a youth hostel in January 1978 when a man 

entered her room and attempted to rape her.  Defendant was identified as the man who ran from 

the victim’s room when she screamed.  He was convicted of first degree burglary and attempted 

first degree rape.  At trial, the defendant sought to admit evidence concerning two prior rape 

reports by the victim, both in December 1976, neither of which resulted in criminal charges 

being filed, as evidence that the victim had been less than truthful with respect to rape reports. 

HOLDING:  The trial court did not abuse its discretion when it concluded the proffered 

evidence was too remote and not sufficiently relevant to be admissible, as nothing indicated the 

victim lied about the earlier rapes.   

 

State v. Gregory, 147 P.3d 1201 (Wash. 2006) (overruled on other grounds). 

FACTS:  In 1998 the defendant was convicted of three counts of first-degree rape for orally, 

vaginally, and anally raping the victim at knifepoint.  At trial, the defendant claimed that the 

victim was a prostitute, who fabricated the rape allegations after the condom broke, she 

demanded more money, and the defendant refused.  The defendant sought to introduce evidence 

of the victim’s prior convictions for sexual misconduct in 1992 and 1995 to support this theory.  

In an interview with the defense, the victim also admitted to working as a prostitute through an 

escort service in 1996 and early 1997, but denied any prostitution activity in 1998.  She denied 

any “streetwalking” activity after 1995.   

HOLDING:  The trial court did not abuse its discretion in excluding the victim’s prior 

prostitution convictions and sexual misconduct as they were too remote in time (at least two 

years separate the prior streetwalking conduct and the incident in question) and too different in 

character to be relevant.  Additionally, the victim’s remote acts of prostitution were not relevant 

to show a motive to lie, and the defendant has no constitutional right to present irrelevant 

evidence.  

 

State v. Harris, 989 P.2d 553 (Wash. Ct. App. 1999). 

FACTS:  Defendant was convicted of third degree rape of a fifteen-year-old girl.  The victim 

said she physically resisted; the defendant said it was consensual.  At trial, which started about 

seven months after the assault, the defendant sought to introduce evidence through cross-

examination of the obviously pregnant victim (eight months into her pregnancy) that she was 
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pregnant with another man’s child.  The defendant also sought to introduce testimony by a friend 

of the victim that the victim told this friend she had been raped by another man on another 

occasion, which the victim denied happening or saying.  The trial court denied introduction of 

both pieces of proffered evidence. 

HOLDING:  The defendant never claimed that he did not have intercourse with the victim; he 

claimed that she consented.  Therefore the fact that she was pregnant is logically immaterial.  

Further, concerning the defendant’s assertion that he should be allowed to dispel, or at least 

mitigate, the prejudicial effect of an obviously pregnant 16-year-old victim who claims the 

defendant raped her, the appellate court held that as long as the trial court’s decision to exclude 

the proffered evidence was not based on untenable grounds or was not manifestly unreasonable, 

it would not be disturbed on appeal.  Here, the trial court considered the relevancy of the victim’s 

pregnancy and found it was not relevant.  It considered both the letter and spirit of the rape shield 

law, and then concluded on balance that evidence that she had sexual relations with another man 

should not be admitted.  Additionally, with respect to the alleged prior accusation of rape, the 

trial court did not exclude that evidence based on the rape shield statute, but rather on general 

relevancy grounds. 

 

State v. Hudlow, 659 P.2d 514 (Wash. 1983). 

FACTS:  Defendants Hudlow and Harper were convicted of rape and other acts committed 

against two women whom they picked up hitchhiking.  At a closed hearing outside the presence 

of the jury, the defense sought to introduce evidence of the prior sexual behavior of the victims 

through the testimony of another witness.  That witness, a sailor, said he had engaged in oral sex 

with both women on a number of occasions.  He also claimed he had sexual intercourse with 

victim #1 at least twice, as well as with victim #2 more often.  He said that he had been involved 

in, and witnessed, the victims having “group sex” with one or two men at a time and he related 

several hearsay statements of other men who professed to have had sex with the women.  He said 

that he and his roommates (all sailors) developed a rating scale for the victims’ performances in 

oral-genital sex and victim #2, knowing of the scale, tutored victim #1 in oral sex.  He related a 

number of other hearsay statements about the women’s past sexual behavior and concluded by 

describing their reputation for chastity as “loose.”  He said he and his roommates simply referred 

to them as “the whores.”  The trial court found the testimony was relevant on the issue of 

consent, but ruled the probative value was substantially outweighed by its potentially prejudicial 

effect on the jury, the complaining witnesses, and the State by concluding that the lifestyle of the 

women “would be so offensive to a substantial number of the members of the jury that the 

prejudice would get in the way of a fair trial.” 

HOLDING:  Evidence of the victim's past sexual behavior is admissible on the issue of consent 

only if:  (1) it is relevant; (2) its probative value substantially outweighs the probability that its 

admission will create a substantial danger of undue prejudice; and (3) its exclusion will result in 

denial of substantial justice to the defendant.   

First, without other factors tending to indicate the past consensual activity is factually similar in 

some respects to the consensual sex acts claimed by defendant, it should not be considered 
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relevant; evidence of consensual sex with others in the past, without more, does not meet the 

bare relevancy requirement.  There must be a “particularized factual showing” of similarity 

between the prior consensual sex acts and the acts in question claimed by defendant to be 

consensual.   

Second, when weighing the probative value versus prejudice, the court should look to potential 

prejudice to the truth finding process itself to determine whether the introduction of the victim’s 

past sexual conduct may confuse the issues, mislead the jury, or cause the jury to decide the case 

on an improper emotional basis.   

Third, the “compelling state interest” requirement is the proper method of balancing the 

defendant's right to produce relevant evidence versus the state's interest in limiting the prejudicial 

effects of that evidence.   

Here, the evidence proffered by the defense concerned only the victims’ general promiscuity and 

lacked any factual similarities between the incident forming the basis for the present charges and 

their past sexual conduct.  Additionally, the proffered testimony was full of inadmissible hearsay 

evidence in which he related unverifiable incidents involving the two victims.  The trial court 

also properly considered the prejudice to the truth finding process that admission of the evidence 

would have.  The trial court expressed its valid concern that introduction of such evidence would 

tend to confuse the issues, mislead the jury, or cause them to decide the case on an improper 

basis.  Finally, assuming that the past sexual behavior evidence was even slightly relevant, that 

evidence could constitutionally be excluded because of the compelling state interests furthered 

by the rape shield statute.  Insofar as the rape shield law bars minimally probative evidence that 

may distract or inflame jurors to acquit defendants on the basis of prejudice, furthers the truth-

determining function of rape trials, and encourages victims to report and prosecute sex crimes, it 

furthers compelling state interests.  The trial court's decision to exclude the evidence did not 

deprive respondents of the ability to testify to their versions of the incident.  They did so and 

simply were not believed by the jury. 

 

State v. Jones, 230 P.3d 576 (Wash. 2010). 

FACTS:  The defendant was convicted of second degree rape with the aggravating circumstance 

of use of a position of trust to facilitate commission of the crime when his niece, the victim, said 

that he forcibly raped her.  The defendant was prepared to testify that his niece consented to sex 

during an all-night, drug induced sex party but the trial court refused to allow the testimony 

finding that it was being offered for the purpose of attacking the victim’s credibility. 

HOLDING:  The trial court improperly applied the rape shield law as defendant’s evidence 

referred not to past sexual conduct but to conduct on the night of the alleged rape.  Even if the 

rape shield law did apply, it could not be used to bar evidence of a highly probative value.   
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State v. Kalamarski, 620 P.2d 1017 (Wash. Ct. App. 1980). 

FACTS:  The defendant was charged with second degree rape of the victim and defended on the 

claim that it was consensual.  In order to show her consent to the particular charged act, he also 

sought to introduce evidence of a date between the two 18 months before the alleged rape, which 

he claimed ended in consensual sexual intercourse.  The trial court allowed the defendant to 

testify concerning the prior date and consensual intercourse, but allowed only limited cross-

examination of the victim concerning her marriage and divorce and did not permit cross-

examination of her concerning the prior date or consensual sexual intercourse. 

HOLDING:  Although a persuasive case can be made that all evidence of prior sexual 

intercourse between the victim and the defendant is admissible, the Washington statute does not 

go so far.  The statute allows such evidence only when the trial court determines its probative 

value outweighs the probability it will create a "substantial danger of undue prejudice," either to 

the victim or the defendant.  Here, the defendant alleged one prior act of intercourse occurring 

approximately 18 months before the act for which the defendant was tried.  The remoteness in 

time of the prior act is one factor in determining its relevance and the trial court was within its 

discretion when it ruled the evidence of the prior encounter inadmissible.   

 

State v. Morley, 730 P.2d 687 (Wash. Ct. App. 1986). 

FACTS:  The victim told police that the defendant offered her a ride, then drove her to a remote 

cabin, threatened to harm her, and forced her to have intercourse with him.  At trial, the 

defendant contended that the sexual intercourse was in exchange for $20.00 requested by the 

victim.  The defendant sought to admit evidence of the victim's prior sexual conduct with another 

defense witness and certain statements the victim made to the defendant’s fiancé.  The testimony 

of the defense witness who said that he had given the victim a ride shortly before the incident at 

issue here, and she offered him and the driver sex in exchange for $40.00 was ruled admissible.  

However, the proffered testimony of the defendant’s fiancé was found inadmissible.  That 

testimony consisted of statements made by the victim that she was following her boyfriend 

across the country; he would leave her and she would try to catch up with him.  She allegedly 

said she would resort to prostitution to raise money for the trips.  The defendant was convicted of 

second degree rape and appealed. 

HOLDING:  The trial court’s exclusion of the fiancé’s testimony was not an abuse of discretion.  

The trial court excluded that testimony because it did not believe that testimony was sufficient 

enough to overcome either the relevancy test or the probative value under the Hudlow case.  The 

trial court found no similarity between the acts, or insufficient similarity to make them relevant, 

and there was no indication of time.  Especially in light of the admission of the other defense 

witness’ testimony, the defendant had ample opportunity to present his theory.  As to the 

defendant’s constitutional rights, since the evidence was not relevant, or at best minimally 

relevant, the State’s compelling interest in barring inflammatory and distracting evidence, 

preventing acquittal based on prejudice against the victim's past sex life, and encouraging rape 

victims to report crime clearly carried the necessary weight here.  As such, no constitutional 

violation occurred. 
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State v. Posey, 167 P.3d 560 (Wash. 2007). 

FACTS:  Juvenile defendant and victim met in high school and became romantically and 

sexually involved with each other.  After the victim tried to end the relationship, the defendant 

had forcibly penetrated her on two occasions and threatened her with a gun.  At trial, the 

defendant sought to introduce an e-mail copied by police from the victim's computer as evidence 

that she would have consented to violence and rape.  The e-mail was written around the time she 

met the defendant, but it was neither addressed to nor sent to the defendant.  According to the 

record and offer of proof, the victim's e-mail stated that she would “enjoy” being raped and that 

she wanted a boyfriend who would “choke her” and “beat her.”  The trial court excluded the e-

mail.  The defendant was convicted of two counts of second degree rape. 

HOLDING:  The lower court’s decision to preclude admission of the e-mail was affirmed.  The 

e-mail was not addressed to the defendant nor was it sent to him, and it described only potential 

prior sexual misconduct or potential sexual mores, rendering the admission of the e-mail 

violative of the rape shield statute.  In so finding, the court agreed with the reasoning of the trial 

court that “[P]eople might talk about something, but it is very different talking about it th[a]n 

actually doing it.  Anybody who's had an e-mail correspondence with anybody knows it's easy to 

say things during that correspondence that you wouldn't necessarily say to their face.” 

 

State v. Summers, 853 P.2d 953 (Wash. Ct. App. 1993). 

FACTS:  The victim, a resident of a care facility for the mentally ill, testified that defendant put 

his finger or his tail in the place where her period came.  A jury convicted defendant of second 

degree rape for sexual penetration of a person who was incapable of consent by reason of being 

mentally incapacitated.  On appeal the defendant challenged the trial court’s exclusion of 

testimony regarding the victim’s prior sexual behavior, arguing that the evidence was not offered 

to impeach her credibility or to prove consent, but rather to prove that the crime charged (i.e., 

victim being incapable of consent) was not committed.     

HOLDING:  The proffered testimony only peripherally bore on the issue of the victim’s 

capacity to understand the nature or the consequences of the act, and was therefore, not relevant.  

The court further found that where the lack of capacity was based on a permanent, organic 

condition, it logically followed that prior acts of intercourse could not demonstrate that the 

victim understood the nature and consequences, because the prior acts may have occurred due to 

the same lack of capacity.  The risk of undue prejudice from the admission of such evidence was 

high, while the benefit to the defense was insubstantial.  Moreover, the defendant did not have a 

right to present irrelevant evidence.  Even if the evidence in question has some minimal 

relevance, it was not necessarily error to exclude it.   
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State v. Williams, 569 P.2d 1190 (Wash. Ct. App. 1977). 

FACTS:  Defendant entered the victim’s home, brandished a knife, threatened her and orally and 

anally raped her.  The victim stated that the defendant applied a substantial amount of force.  The 

defendant claimed neither he nor his companions forced the victim to engage in the multiple acts 

of intercourse.  He was convicted of first degree burglary and first degree rape while being 

armed with or in the possession of a deadly weapon.  Defendant’s primary contention on appeal 

was that the trial court erred by denying his pretrial, trial and post-trial motions to introduce 

evidence of the victim’s “drug selling activity, credibility, unchastity, divorce and marital history 

[and] her history of bartering sexual favors….” 

HOLDING:  Evidence of the victim's sex acts with another person performed three days prior to 

defendant's acts was properly excluded because it had no probative value toward explaining the 

physical findings by a physician two days after defendant's acts.  Defendant's motion for new 

trial based on a witness's knowledge of the victim's group sex activity was properly denied 

because defendant's knowledge of a party at the victim's home on the date of his acts was neither 

newly discovered nor the reason he visited her.  A victim’s prior sex activity, no matter how 

lascivious or bawdy, was not admissible on the issue of credibility.  Also, the victim's prior sex 

activity was not admissible for impeachment purposes or to prove consent unless the procedures 

in the rape shield statute had been followed. 

 

   

 

 

 


